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PREFACE 


This  Volume  contains  the  last  opinions  ever  pronounced  by 
Mr  Justice  Story,  and  concludes  the  grateful  labors  of  the 
present  Reporter.  It  will  be  found  to  contain  no  indications  of 
failure  of  powers,  but  to  give  added  proof  of  that  comprehensive 
grasp  of  intellect,  singular  acuteness  in  analysis,  luminous  in- 
sight, and  breadth  of  learning,  which  in  him  were  so  harmo- 
niously blended,  and  directed  to  the  great  ends  of  morals, 
justice  and  humanity.  While  the  last  opinion  in  this  book  was 
yet  undelivered,  Mr.  Justice  Story,  afler  a  short  and  violent  ill- 
ness, died  on  the  10th  day  of  September,  1845,  at  the  age  of  66. 

Multis  ille  bonis  flebilis  occidit, 
Null!  flebilior  qaam  mihi. 

At  a  meeting  of  the  Suffolk  Bar,  held  in  the  Circuit  Court 
Room,  on  the  morning  of  the  12th  of  September,  the  day  of  the 
funeral  of  Mr.  Justice  Story,  Mr.  Chief  Justice  Shaw  having 
taken  the  chair,  and  announced  the  object  of  the  meeting,  the 
Honorable  Daniel  Webster  rose  and  spoke  nearly  as  follows  : 

Your  tolemn  announcement,  Mr.  Chief  Justice,  has  confirmed  the  sad 
intellijrence,  which  had  already  reached  us,  through  the  public  channels  of 
information,  and  deeply  afflicted  us  all. 

JoszPH  Stort,  one  of  the  associate  Justices  of  the  Supreme  Court  of  the 
United  States,  and  for  many  years  the  presiding  Judge  of  this  Circuit,  died 
on  Wednesday  evening  last,  at  his  own  house  in  Cambridge,  wanting  only 
a  few  days  for  the  completion  of  the  sizty-sixth  year  of  his  age. 

This  most  mournful  and  lamentable  event  has  called  together  the  whole 
Bar  of  Suffolk,  and  all  connected  with  the  courts  of  Law,  or  the  profession. 
It  has  brought  you,  Mr.  Chief  Justice,  and  your  associates  of  the  Bench  of 
the  Supreme  Court  of  Massachusetts,  into  the  midst  of  us  ;  and  you  have 
done  OS  the  honor,  out  of  respect  to  the  occasion,  to  consent  to  preside  over 
us,  while  we  deliberate  on  what  is  due,  as  well  to  our  own  afflicted  and  smitten 
feelingi,  as  to  ike  exalted  character,  and  eminent  distinction  of  the  deceased 
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Judge.  The  occasion  has  drawn  from  his  retirement,  also,  that  venerable  man, 
whom  we  all  so  much  respect  and  honor,(Judge  Davis,)  and  who  was,  for  thir- 
ty years,  the  associate  of  the  deceased,  upon  the  same  Bench.  It  has  called 
hither  another  judicial  personage,  now  in  retirement,  (Judge  Putnam,)  but 
long  an  ornament  of  that  Bench,  of  which  you  are  now  the  head,  and  whose 
marked  good  fortune  it  is,  to  have  been  the  Professional  Teacher  of  Joseph 
Story,  and  the  director  of  his  early  studies.  He  is  here,  also,  to  whom  this 
blow  comes  near, —  I  mean  the  learned  Judge,  (Judge  Sprague),  —  immedi- 
ately from  whose  side  it  has  struck  away  a  friend,  and  a  highly  venerated 
official  associate.  The  members  of  the  School,  to  which  the  deceased  was 
so  much  attached,  and  who  returned  that  attachment  with  all  the  ingenuous- 
ness and  enthusiasm  of  educated  and  ardent  youthful  minds,  are  here  also, 
to  manifest  their  sense  of  their  own  severe  deprivation,  as  well  as  their  ad- 
miration of  the  bright  and  shining  professional  example,  which  they  have  so 
loved  to  contemplate;  an  example, —  let  me  say  to  them,  and  let  me  say  to 
all,  as  a  solace,  in  the  midst  of  their  sorrows, —  which  death  hatli  not  touched, 
and  which  time  cannot  obscure. 

Mr.  Chief  Justice,  one  sentiment  pervades  us  all.  It  is  that  of  the  most 
profound  and  penetrating  grief,  mixed,  nevertheless,  with  an  assured  con- 
viction, that  the  great  man  whom  we  deplore,  is  yet  with  us,  and  in  the 
midst  of  us.  He  hath  not  wholly  died.  He  lives  in  the  affections  of  friends, 
and  kindred,  and  in  the  high  regard  of  the  community.  He  lives  in  our 
remembrance  of  his  social  virtues,  his  warm  and  steady  friendships,  and 
the  vivacity  and  richness  of  his  conversation.  He  lives,  and  will  live  still 
more  permanently,  by  his  words  of  written  wisdom,  by  the  results  of  his 
vast  researches  and  attainments,  by  his  imperishable  legal  judgments,  and 
by  those  juridical  disquisitions,  which  have  stamped  his  name,  all  over  the 
civilized  world,  with  the  character  of  a  commanding  authority.  "Vivit, 
enim,  vivetque  semper  ;  atque  etiam  latins  in  memoria  kominum  et  sermone 
versabitury  postquam  ah  oeulis  recessU." 

Mr.  Chief  Justice,  there  are  consolations  which  arise  to  mitigate  our  loss, 
and  shed  the  influence  of  resignation  over  unfeigned  and  heartfelt  sorrow. 
We  are  all  penetrated  with  gratitude  to  God,  that  the  deceased  lived  so 
long ;  that  he  did  so  much  for  himself,  his  friends,  the  country  and  the 
world ;  that  his  lamp  went  out,  at  last,  without  unsteadiness  or  flickering. 
He  continued  to  exercise  every  power  of  his  mind,  without  dimness  or 
obscuration,  and  every  affection  of  his  heart,  with  no  abatement  of  energy 
or  warmth,  till  death  drew  an  impenetrable  veil  between  us  and  him.  In- 
deed, he  seems  to  us  now,  as  in  truth  he  is,  not  extinguished,  or  ceasing  to 
be,  but  only  withdrawn ;  as  the  clear  sun  goes  down  at  its  sitting,  not  dark- 
ened, but  only  no  longer  seen. 

T^his  calamity,  Mr.  Chief  Justice,  is  not  confined  to  the  Bar,  or  the  Courts, 
of  this  Commonwealth.  It  will  be  felt  by  every  Bar,  throughout  the  land, 
by  every  Court,  and  indeed  by  every  intelligent  and  well-informed  man,  in 
or  out  of  the  Profession.  It  will  be  felt  still  more  widely,  for  his  reputation 
had  a  still  wider  range.  In  the  High  Court  of  Parliament,  in  every  tribunal 
in  Westminster  Htdl,  in  the  Judicatories  of  Paris  and  Berlin,  Stockholm 
and  St.  Petersburg,  in  the  learned  Universities  of  Germany,  Italy  and 
Spain,  by  every  eminent  jurist  in  the  civilized  world,  it  will  be  acknowl- 
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cfll^ed,  that  a  great  laminary  has  fiiUen  from  the  firmament  of  public  juris- 
pradeaoe. 

Sir,  there  is  no  purer  pride  of  country,  than  that  in  which  we  may  indulge, 
when  we  see  America  paying  back  the  great  debt  of  civilization,  learning 
and  science  to  Europe.  In  this  high  return  of  light  for  light,  and  mind  for 
nind,  in  this  august  reckoning  and  accounting  between  the  intellects  of 
natioBs,  Josxph  Story  was  destined  by  Providence  to  act,  and  did  act,  an 
important  part.  Acknowledging,  as  we  all  acknowledge,  our  obligations  to 
the  original  sources  of  English  law,  as  well  as  of  civil  liberty,  we  have  seen, 
is  our  generation,  copious  and  salutary  streams  turning  and  running  back- 
ward, replenishing  their  original  fountains,  and  giving  a  fresher  and  a 
brighter  green  to  the  fields  of  English  jurisprudence.  By  a  sort  of  reversed 
hereditary  tiansmission,  the  mother,  without  envy  or  humiliation,  acknowl- 
edges that  she  has  received  a  valuable  and  cherished  inheritance  from  the 
daughter.  English  justice  admits,  with  frankness  and  candor,  and  with  no 
fteling  but  that  of  respect  and  admiration,  that  he,  whose  voice  we  have  so 
recently  heard  within  these  walls,  ^but  shall  now  hear  no  more,  was  of  all 
nen  who  have  yet  appeared,  most  fitted  by  the  comprehensiveness  of  his 
Bind,  and  the  vast  extent  and  accuracy  of  his  attainments,  to  compare  the 
codes  of  nations,  to  trace  their  differences  to  difference  of  origin,  climate,  or 
religious  or  political  institutions,  and  to  exhibit^  nevertheless,  their  concur- 
rence in  those  great  principles,  upon  which  the  system  of  human  civiliza- 
tion rests. 

Jostiee,  sir,  is  the  great  interest  of  man  on  earth.  It  is  the  ligament, 
which  holds  civilized  beings,  and  civilized  nations  together.  Wherever 
her  temple  stands,  and  so  long  as  it  is  duly  honored,  there  is  a  foundation 
for  social  aecority,  general  happiness,  and  the  improvement  and  progress  of 
^'^  nee.  And  whoever  labors  on  this  edifice,  with  usefulness  and  distinc- 
t>OQ,  whoever  dears  its  foundations,  strengthens  its  pillars,  adorns  its  en- 
tablatores,  or  contributes  to  raise  its  august  dome  still  higher  in  the  skies, 
connects  himself,  in  name,  and  fame,  and  character,  with  that  which  is  and 
Qiut  be  as  durable  as  the  frame  of  human  society. 

All  know,  Mr.  Chief  Justice,  the  pure  love  of  country,  which  animated 
the  deceased,  and  the  zeal,  as  well  as  the  talent,  with  which  he  explained 
^d  defended  her  Institutions.  His  work  on  the  Constitution  of  the  United 
St^tei,  IB  one  of  his  most  eminently  successful  labors.  But  all  his  writings, 
tad  all  his  judgments,  all  his  opinions,  and  the  whole  influence  of  his  char- 
acter, public  and  private,  leaned  strongly  and  always,  to  the  support  of  sound 
principles,  to  the  restraint  of  illegal  power,  and  to  the  discouragement  and 
reboke  of  licentious  and  disorganizing  sentiments.  ^^Ad  reimpublicam  fir^ 
**aiidafit,  et  ad  BtdbUiendas  vires,  et  sanandum  poptdum,  omnis  ejuspergebat 
instUuHo." 

Bat  this  is  not  the  occasion,  sir,  nor  is  it  for  me  to  consider  and  discuss  at 
length,  the  character  and  merits  of  Mr.  Justice  Story,  as  a  writer  or  a 
Jadge.  The  performance  of  that  duty,  with  which  this  Bar  will,  no  doubt, 
charge  itself,  must  be  deferred  to  another  opportunity,  and  will  be  commit- 
^  to  abler  hands.  But,  in  the  homage  paid  to  his  memory,  one  part  may 
come  with  peculiar  propriety  and  emphasis  from  ourselves.  We  have 
known  him  in  private  life.    We  have  seen  him  descend  from  the  Bench, 
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and  mingle  in  our  friendly  circles.  We  have  known  his  manner  of  life, 
from  his  youth  up.  We  can  bear  witness  to  the  strict  uprightness  and  purity 
of  his  character  ;  his  simplicity,  and  unostentatious  habits ;  the  ease  and 
affability  of  his  intercourse ;  his  remarkable  vivacity,  amidst  severe  labors, 
the  cheerful  and  animating  tones  of  his  conversation,  and  his  fast  fidelity  to 
friends.  Some  of  us,  also,  can  testify  to  his  large  and  liberal  charities,  not 
ostentatious  or  casual,  but  systematic,  and  silent,— 7  dispensed  almost  with- 
out showing  the  hand,  and  falling  and  distilling  comfort  and  happiness,  like 
the  dews  of  heaven.  But  we  can  testify,  also,  that  in  all  his  pursuits  and 
employments,  in  all  his  recreations,  in  all  his  commerce  with  the  world,  and 
in  his  intercourse  with  the  circle  of  his  friends,  the  predominance  of  his 
judicial  character  was  manifest.  He  never  forgot  the  ermine  which  he 
wore.  The  Judge,  the  Judge,  the  useful  and  distinguished  Jud^,  was  the 
great  picture  which  he  kept  constantly  before  his  eyes,  and  to  a  resem- 
blance to  which  all  his  efforts,  all  his  thoughts,  all  his  life,  were  devoted. 
We  may  go  the  world  over,  without  finding  a  man  who  shall  present  a 
more  striking  realization  of  the  beautiful  conception  of  D'Aguessau,  **  Oest 
vain  que  Von  cherche^  it  disUnguer  en  lui  la  personne  privie  et  la  personne  pulh- 
lique  ;  un  mSme  esprit  Us  anime,  un  mime  objet  les  r6unU  ;  Vhomme^  U  ptre  de 
familUy  le  dtoyen^  tout  est  en  hd  consacr6  d.  la  gloire  du  Magistrat" 

Mr.  Chief  Justice,  one  may  live  as  a  conqueror,  or  a  magistrate ;  but  he 
must  die  as  a  man.  The  bed  of  death  brings  every  human  being  to  his  pure 
individuality  ;  to  the  intense  contemplation  of  that  deepest  and  most  solemn 
of  all  relations,  the  relation  between  the  creature  and  his  Creator.  Here  it 
is,  that  fame  and  renown  cannot  assist  us ;  that  all  external  things  mast 
fail  to  aid  us ;  that  even  friends,  affection,  and  human  love  and  devoted- 
ness,  cannot  succor  us.  This  relation,  the  true  foundation  of  all  duty,  a 
relation  perceived  and  felt  by  conscience,  and  confirmed  by  revelation,  onr 
illustrious  friend,  now  deceased,  always  acknowledged.  He  reverenced 
the  scriptures  of  truth,  honored  the  pure  morality  which  they  teach,  and 
seized  hold  on  the  hopes  of  future  life,  which  they  impart.  He  saw  enough 
in  nature,  in  himself,  and  in  all  that  can  be  known  of  things  seen,  to  feel 
assured  that  there  is  a  Supreme  Power,  without  whose  Providence  not  a 
sparrow  falleth  to  the  ground.  To  this  gracious  Being  he  trusted  himself, 
for  time  and  for  eternity ;  and  the  last  words  of  his  lips,  ever  heard  by 
mortal  ears,  were  a  fervent  supplication  to  his  Maker  to  take  him  to 
Himself. 

The  following  resolutions,  drawn  up  by  George  S.  Hillard, 
Esq.  and  Charles  Sumner,  Esq.,  were  then  submitted  to  the 
meeting  by  Mr.  Webster. 

Resoltedj  That  the  members  of  the  Suffolk  Bar  have  learned  with  deep 
regret  the  death  of  the  Honorable  Joseph  Story,  one  of  the  Justices  of  the 
Supremo  Court  of  the  United  States,  and  Dane  Professot  of  Law  in  Har- 
vard University. 

Resolved,  That  we  acknowledge  with  the  liveliest  gratitude,  the  vast  debt 
which  we  and  our  whole  country  owe  to  his  labors  and  services  as  a  Judge, 
He  was  elevated  to  the  -  bench  in  early  manhood,  and  his  judicial  life  was 
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pmUmged  to  t  period  almost  nnezampled  in  the  annals  of  the  common  law. 
The  wisdom  of  the  selection  was  immediately  indicated,  bj  the  distinguished 
ability  which  he  displayed,  and  each  succeeding  year  has  added  to  the 
splendor  and  extent  of  his  judicial  fame.  He  moved  with  familiar  steps 
over  erery  province  and  department  of  jurisprudence.  AH  branches  of  the 
law  have  been  illustrated  and  enlarged  by  his  learning,  acuteness,  and 
sagacity,  and  of  some  he  has  been  the  creator.  His  immortal  judgments 
contain  copious  stores  of  ripe  and  sound  learning,  which  will  be  of  inesti. 
mable  value  in  all  future  times,  alike  to  the  judge,  the  practitioner,  and  the 
student.  We,  too,  who  have  had  such  ample  opportunities  of  witnessing 
his  jodieial  presence,  can  give  our  emphatic  tribute  of  admiration  to  the 
gentle  dignity  with  which  he  administered  the  law,  to  his  untiring  industry, 
his  firm  impartiality,  his  uniform  courtesy,  and  recognition  of  the  rights  of 
all  who  approached  him,  his  quickness  and  tact  in  the  despatch  of  business, 
the  readiness  with  which  he  applied  his  vast  learning,  and  his  humanity  in 
the  treatment  of  those  towards  whom  he  was  called  upon  to  direct  the 
powers  and  frowna  of  the  law. 

Btsolvtd,  That  in  regarding  the  deceased  as  an  atUhar^  Jurisprudence 
mourns  one  of  her  greatest  sons — one  of  the  greatest  not  only  among  those 
of  his  own  age,  but  in  the  long  succession  of  ages,  whose  fame  has  become 
a  jamilisr  word  in  all  lands,  where  the  law  is  taught  as  a  science  ;  whose 
works  have  been  translated  and  commented  on  in  several  of  the  classical 
kngoages  of  the  European  continent ;  and  have  been  revered  as  authorities 
tbnmghont  the  civilixed  world.  It  was  his  rare  lot  while  yet  alive,  to  re- 
ceive, as  from  a  distant  posterity,  the  tribute  of  foreign  nations  to  his  exalted 
merit  tt  a  jurist.  . 

Resolved,  That  we  mourn  his  loss  as  a  Uaeher  of  jurisprudence,  who 
Iwoagbt  to  the  important  duties  of  the  professor's  chair  the  most  exuberant 
Isanung,  the  most  unwearied  patience,  a  native  delight  in  the  great  subjects 
which  he  expounded,  a  copious  and  persuasive  eloquence,  and  a  contagious 
entl^Qsiasm,  which  filled  his  pupils  with  love  for  the  law,  and  for  the  master 
who  taught  it  so  well ;  who  illumined  all  his  teachings  by  the  loftiest 
moraUty,  and  never  ftlled  to  show  that  whosoever  aspired  to  the  fame  of  a 
gieat  lawyer  must  be  also  a  good  man. 

RBMolvtdf  That  we  recall  with  gratitude  and  admiration,  his  character  as  a 
«aa  and  a  member  of  society.  We  have  seen  and  felt  the  daily  beauty  of 
bis  life.  We  honor  his  memory  for  his  domestic  virtues,  his  warm  affections 
iod  generous  temper,  the  purity,  elevation,  and  simplicity  of  his  life  and 
conversation,  and  the  spontaneous  sympathy  which  gave  so  cordial  a  charm 
to  his  looks,  his  tones,  and  his  greetings.  The  approach  of  age  never 
dulled  the  impulses  of  his  heart,  nor  deadened  his  interest  in  life.  We 
respect,  too,  his  activity  of  mind,  the  literary  attainments  which  his  sys- 
tematic industry  enabled  him  to  acquire,  and  the  unaffected  conscientious- 
hms  which  made  him  so  ready  to  assume  and  so  prompt  to  discharge  the 
common  duties  of  life. 

Resolved^  That  the  death  of  one  so  great  as  a  judge,  as  an  author,  as  a 
teacher,  and  so  good  as  a  man,  is  a  loss  which  is  irreparable  to  the  bar,  to 
the  country,  and  to  mankind. 

Ruolvtd^  That  a  committee  of  twelve  be  appointed  by  the  chair,  to  con- 
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aider  and  determine  the  proper  tribute  of  respect  to  the  deceased,  and  to 
make  the  necessary  arrangements  for  carrying  the  same  into  execution. 

Resolved,  That  the  bar  tender  their  heartfelt  sympathy  to  the  family  of 
the  deceased,  and  request  permission  to  join  in  the  funeral  ceremonies. 

Resolved,  That  the  president  of  this  meeting  be  requested  to  communicate 
a  copy  of  these  resolutions  to  the  family  of  the  deceased ;  and  the  attorney 
of  the  United  States  be  requested  to  communicate  the  same  to  the  Circuit 
Court  of  the  United  Btates,  over  which  the  deceased  has  so  lociig  presided, 
and  ask  to  have  them  entered  on  the  records  of  the  Court. 

The  resolutions  were  adopted,  and  the  chair  appointed  as  the 
committee  provided  for  in  the  seventh  resolution.  Judge  Davis, 
Hon.  Jeremiah  Mason,  Judge  Putnam,  Judge  Jackson,  Benjamin 
Rand,  Judge  Sprague,  Charles  G.  Loring,  Franklin  Dexter, 
B.  R.  Curtis,  Judge  Warren,  Charles  Sumner,  and  Robert 
Rantoul,  Jr. 

Mr.  Jeremiah  Mason  introduced  the  following  resolution,  with 
a  few  appropriate  remarks  : 

Resolved,  That  Mr.  Webster  be  requested  to  pronounce  a  discourse  on 
the  life  and  judicial  character  of  the  late  Mr.  Justice  Story,  at  such  time 
and  place  as  shall  be  designated  by  the  committee  of  the  Bar. 

Mr.  Webster  has  not  fulfilled  this  office. 

At  subsequent  meetings  of  the  bar,  called  on  the  opening 
of  the  Circuit  Court  in  the  other  Circuits  over  which  Mr.  Jus- 
tice Story  had  presided,  and  also  upon  the  opening  of  the  Su- 
preme Court  of  the  United  States  at  the  succeeding  term,  other 
resolutions  were  passed,  and  addresses  made,  expressive  of  the 
deepest  sense  entertained  by  the  bar  and  bench  of  the  great  loss 
which  jurisprudence  had  sustained  in  his  death.  But,  however 
grateful  the  publication  of  these  would  be  to  the  feelings  of  the 
Reporter,  he  feels  constrained  to  omit  them,  for  reasons  wholly 
apart  from  their  merit  and, his  own  wishes 
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UFA«»  S  ^'^^  JOSEPH  STORT«  Associate  Justice  of  the  Supieme  Cottrt. 
"'^"l  Hon.  A8HUR  WARE,  District  Judge. 

Benjamin  Wiggin,  jr.  v.  George  W.  Cotfin. 

Hiiicx,  in  the  sense  of  the  law,  does  not  presuppose  penonal  hatred  or  re- 
venfe,  but  may,  under  certain  circumstances,  be  implied  either  from  a 
total  want  of  probable  cause,  or  from  gross  and  culpable  omission  to  make 
nitable  and  reasonable  inquiries. 

Afij  aet  is  malicious,  which  is  wrongfully  and  wilfully  done,  with  a  con- 
•cioosness  that  it  is  not  according  to  law  or  duty. 

To  fupport  an  action  for  a  malicious  prosecution,  it  must  appear  that  the 
praeeution  was  both  malicious  and  without  probable  cause. 

A  oew  trial  will  not  be  granted  for  the  purpose  of  introducing  evidence, 
which,  although  newly  discoyered,  is  merely  cumulative,  or  which  was 
either  known  before,  or  might,  by  due  diligence,  have  been  discovered  be- 
fore the  Ibrmer  trial.  A  verdict  will  not  be  set  aside  unless  there  be  strong 
ground  to  believe,  that  the  Jury  acted  under  some  gross  mistake  of  law  or 
of  fact,  or  under  some  improper  bias,  or  undue  influence. 

Wbeie,  in  an  action  for  a  malicious  prosecution,  the  Defendant  openly  ad- 
mitted the  innocence  of  the  Plaintiff,  although  he  insisted,  that  he  acted 
in  the  prosecution  from  probable  cause,  and  the  Plaintiff  admitted,  that 
the  defendant  acted  without  bad  motives,  although  rashly  and  improperly, 
iBd  tlie  jury  gave  a  verdict  for  $1600  \  It  toag  kdd^  on  a  motion  for  a  new 
trial,  that  the  present  case  was  a  case  for  compensatory  and  not  for  vindic- 
ti?e  damages,  and  that,  as  the  damages  were  excessive,  the  verdict  should 
be  let  aside,  and  a  new  trial  granted. 

CiSE  for  a  malicious  prosecution.  The  Declaration  charged, 
-that  the  said  Coffin,  maliciously  contriving  to  injure  the  said 
Wiggin  and  to  destroy  his  character  and  reputation,  falsely, 
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maliciously,  and  without  any  just  or  probable  cause,  made 
complaint  and  swore  before  the  Police  Court  of  Boston 
against  the  said  Wiggin,  that  he,  with  one  Walter  Janes  and 
others,  at  Bangor,  did,  on  the  15th  day  of  June  last  past, 
unlawfully  and  wickedly  conspife  together  to  defeat  the  sale 
of  the  lands  of  the  Commonwealth  of  Massachusetts  offered 
for  sale  at  public  auction  on  the  19th  day  of  June  in  Bangor, 
by  bidding  therefor,  under^a  false  pretence  of  purchasing  the 
same,  a  greater  sun^  ^han^  ttny  cnh^r  *peAipn  would  offer, 
whereby  the  said  land  was  struck  off  to  him  and  them,  the 
sale  thereof  being  thereby  defeated,  and  the  said  Common- 
wealth being  thereby  defrauded ;  that  the  said  Wiggin,  in 
virtue  of  a  warrant  sued  out  upon  the  said  complainant,  was 
arrested  and  brought  before  the  said  Court  at  a  distance  of 
250  miles  from  his  home,  and  in  a  State  other  than  that 
wherein  he  had  his  usual  abode,  and  was  ordered  to  recog- 
nize in  the  sum  of  $  1000  to  appear  and  answer  before  the 
said  Court  at  a  future  day ;  that  the  said  Wiggin  was  kept 
under  arrest  for  eighteen  days,  within  which  time  he  was 
brought  before  the  said  Court  at  four  different  times,  at  which 
the  said  Coffin  was  witness  against  him ;  and  that  the  said 
Court,  after  a  full  hearing  of  the  case,  adjudged  that  the  said 
Wiggin  was  not  guilty,  and  that  there  was  not  probable  cause 
to  believe  that  he  was  guilty,  of  the  said  supposed  offence, 
and  caused  him  to  be  discharged  out  of  custody. 
The  damages  were  laid  at  $5000. 

Plea,  the  general  issue. 

At  the  trial  at  May  Term,  1835,  a  great  deal  of  evidence 
was  offered  on  each  side,  the  substance  of  which  was  as 
follows  : 

To  support  the  issue  on  his  part,  the  Plaintiff  offered  io 
evidence  a  complaint  made  by  the  Defendant  against  the 
Plaintiff  before  the  Police  Court  in  Boston,  on  the  20th  July, 
A.  D.  1833,  charging  the  Plaintiff  with  a  conspiracy  with 
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ODe  Janes  et  als.  to  deiraud  the  Commonwealth  of  Massachu- 
setts :  and  a  warrant  founded  on  the  said  complaint,  upon 
which  the  Plaintiff  was  arrested  and  carried  before  the  said 
Court.  He  also  offered  a  copy  of  the  record  of  the  said 
Police  Court,  by  which  it  appeared,  that,  after  examination, 
it  was  adjudged,  that  there  was  no  probable  cause  to  believe, 
that  the  Plaintiff  was  guilty,  as  set  forth  in  the  complaint, 
and  he  was  finally  discharged. 

The  Plaintiff  also  introduced  Walter  Janes  as  a  witness 
upon  the  stand,  who  testified,  that  he  was  at  the  land  sale  at 
Bangor,  which  had  been  before  referred  to,  and  after  he  bad 
bid  off  the  three  first  townships,  the  Plaintiff,  who  was  also 
there,  said  to  him,  ^*  Let  me  bid,  as  they  will  not  run  me,  as 
they  will  you,"  and  he  accordingly  bid  upon  one,  which  was 
struck  off,  and  his  (Wiggin's)  name  was  mentioned  as  the 
purchaser,  upon  which  he  immediately  said  to  the  auctioneer, 
'<  Do  n^t  use  my  name,''  and  some  one  then  gave  the  name  of 
Huntingdon.  That  the  bidding  by  Wiggin  was  for  him 
(Janes).  That  he  never  had  any  conversation  with  Wiggin 
previous  to  the  sale  about  bidding  at  the  sale.  That  he  never 
saw  Wiggin  from  the  time  he  first  learnt  there  was  to  be  such 
sale,  until  he  saw  him  at  Bangor  on  the  day  immediately  pre- 
ceding the  sale.  That  be  did  not  know  that  Wiggin  had 
any  knowledge  of  his  (Janes's)  intention  to  bid.  He  further 
testified,  that  the  Defendant  never  asked  him  to  exhibit  any 
authority,  or  if  he  had  any,  and  never  asked  him  to  perform 
the  conditions  of  sale.  That  the  Defendant  appointed 
Tuesday  then  next  to  meet  him  at  the  Land  Office  in  Boston, 
to  carry  the  sale  into  effect,  but  the  Defendant  was  not  there 
on  Tuesday  as  agreed.  That  he  never  told  the  Defendant, 
that  there  bad  been  an  agreement  between  himself  and  a 
man  at  the  eastward  to  bid  off  at  the  sale.  That  he  never 
told  him  that  he  had  seen  the  same  person  in  Boston  both 
before  and  after  tiid  sale.    That  he  never  told  him,  that  while 
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in  Bangor,  a  paper  of  instructions  was  drawn  up  in  Judge 
Williamson's  office,  and  no  such  paper  ever  was  drawn  up. 
That  he  never  insinuated,  or  gave  Coffin  to  understand,  that 
Wiggin  was  concerned  in  the  transaction,  and  that  the  De* 
fendant  never  inquired,  before  the  making  of  his  complaint, 
whether  Wiggin  was  concerned  or  not.  That  he  never  re- 
ceived any  money  or  check  from  Wiggin  in  relation  to  that 
business,  and  that  he  never  gave  the  Defendant  to  understand, 
that  he  had  received  any  money  or  pay  from  Wiggin.  Ttiat 
he  inquired  of  Coffin  at  the  Police  Court  why  he  put  Wig- 
gin's  name  into  the  complaint,  to  which  Defendant  replied, 
that  it  was  necessary  to  do  that  in  order  to  get  hold  of  him 
(Janes).  That  he  also  asked  the  Defendant,  if  he  had  seen 
the  affidavits  made  by  himself  and  Wiggin,  to  which  he 
replied,  that  he  had.  The  witness  then  asked  him  if  he  was 
satisfied,  that  Wig^n  had  nothing  to  do  with  the  business,  to 
which  he  made  no  answer.  That  at  the  hearing  before  the 
Police  Court  the  Defendant  testified,  that  it  was  not  Wiggin, 
who  gave  the  name  of  Huntingdon  as  the  purchaser  of  the 
lot  knocked  off  to  Wiggin's  bid,  and  that  the  Defendant  nev- 
er mentioned  Wi^;in's  name  to  the  witness,  either  verbally 
or  in  writing,  before  he  made  the  complaint,  nor  ever  gave 
any  intimation,  that  he  attributed  any  blame  to  the  Plaintiff 
before  he  appeared  in  the  Police  Court,  and  that  the  vntness 
told  the  Defendant,  that  he  was  surprised,  that  he  put  Wig- 
gin's  name  into  the  complaint,  as  he  had  nothing  to  do  with 
the  business. 

On  cross  examination  he  testified,  that  he  did  not  inform 
the  Defendant  before  the  sale,  that  he  was  authorized  to  bid 
for  Huntingdon.  That  he  once  borrowed  a  sum  of  money, 
a  little  over  a  hundred  dollars,  of  the  Plaintiff,  for  which  he 
gave  him  his  note,  and  soon  afterwards  paid  it.  That  this 
was  before  the  sale,  and  before  his  failure  in  business,  which 
was  in  April.  That  witness  boarded  in  the  same  house  with 
the  Plaintiff   from  the  middle  of  February  to  the  first  of 
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March,  and  that  the  witness  never  saw  him  afterwards  until 
he  met  him  at  Bangor  the  day  before  the  sale.  That  he 
thought,  that  the  money,  which  he  had  before  stated  he  had 
borrowed  of  the  Plaintiff,  was  borrowed  and  repaid  while  they 
boarded  together. 

The  Pkintiff  also  introduced  Samuel  Veazie  as  a  witness, 
who  testified,  that  the  Defendant  was  reputed  to  be  a  man  of 
property,  and  Thomas  A.  Deblois,  who  testified,  that  the 
house,  which  the  Defendant  occupied  in  Boston,  was  worth 
from  twelve  to  fifteen  thousand  dollars.  The  Defendant  also 
introduced  the  deposition  of  N.  O.  Kllsbury,  which  is  on  file, 
and  John  Godfrey  as  a  witness,  who  testified  that  he  saw  the 
Plaintiff  in  Boston,  in  the  latter  part  of  April,  1833  —  he 
could  not  say  whether  it  was  before  or  after  the  land  sale 
before  referred  to  had  been  advertised. 

The  cause  was  argued  at  the  trial  by  W.  P.  Fessenden 
and  league  for  the  Plaintiff,  and  by  Godfrey  and  Longfellow 
for  the  Defendant. 

STORY,  J.,  in  summing  up  to  the  jury,  said :  There  were 
two  things,  which  must  concur  in  the  present  case  to  entitle 
the  Plaintiff  to  recover.  The  first  is  the  want  of  probable 
cause  for  the  prosecution.  The  second  is  malice  in  the  De- 
fendant in  carrying  on  the  prosecution.  If  either  ground 
(ail,  there  is  an  end  of  the  suit.  The  learned  Counsel  for 
the  Defendant  has  insisted,  that  where  all  the  facts  are  proved, 
the  question,  whether  there  is  probable  cause  or  not  for  the 
prosecution  is  mere  matter  of  law.  Perhaps  in  the  abstract 
this  may  be  in  a  certain  sense  true,  where  all  the  facts  and 
circamstances  are  fully  admitted  and  established.  But  even 
then,  it  is  difficult  to  say,  whether  the  question  of  proba- 
ble cause  is  not  an  ultimate  question  of  fact,  to  be  determined 
by  the  jury  under  the  exposition  of  the  law  by  the  Court, 
applicable  to  the  point. 


PORTLAND, 


Wiggin  V,  Coflhi. 


\ 


In  the  present  case,  the  jury  must  look  to  the  whole  evi- 
dence in  order  to  arrive  at  the  proper  conclusion ;  for  the 
fects  are  not  all  admitted ;  and  in  the  conflict  of  evidence 
the  jury  must  necessarily  pass  upon  the  comparative  value 
and  credibility  of  the  testimony  on  each  side.  In  respect  to 
the  question  of  probable  cause  it  will  mainly  turn  upon  the 
following  considerations.  If  the  jury  find  that  Wiggin  was 
intimate  with  Janes  in  Boston  in  the  months  of  February, 
March,  and  April,  and  after  the  advertisement  by  Coffin,  as 
Agent  of  the  State  of  Massachusetts  for  the  sale  of  the  pub- 
lic lands  at  Bangor ;  and  that  Wiggin  knowing  Janes  to  be 
insolvent  was  apparently  acting  in  concert  with  Janes  at  the 
sale,  and  did,  in  the  name  of  Huntingdon  and  as  his  agent, 
actually  bid  off  the  township,  and  authorized  it  to  be  set 
down  to  Huntingdon  as  the  highest  bidder,  having  no  author- 
ity so  to  do ;  or  that  Wiggin,  acting  in  concert  with  Janes  for 
a  fraudulent  and  secret  purpose  of  their  own,  and  knowing 
that  Janes  had  no  authority  from  Huntingdon,  allowed 
and  countenanced  Janes  in  having  it  set  down  to  Huntingdon 
as  the  highest  bidder;  and  further,  that  Janes  made  the 
statements  to  Coffin,  which  Coffin  afterwards  related  to  the 
Attorney  General  of  Massachusetts  as  testified  to  in  the  dep- 
osition of  the  latter ;  then  it  seems  to  me,  that  these  facts, 
so  established  to  the  satisfaction  of  the  jury,  would  constitute 
a  probable  cause  for  the  prosecution  on  the  part  of  Coffin,  if 
he  firmly  and  sincerely  believed  them,  and  had  no  knowledge 
of  any  other  facts  or  circumstances,  which  ought  to  control 
the  natural  inferences  derivable  from  them.  These  facts 
and  circumstances  seem  in  the  evidence  to  be  so  connected 
together  as  to  their  bearing  and  influence  on  the  case,  that  it 
is  difficult  to  separate  them,  without  impairing  the  force  of 
all.  They  are  links  in  one  common  chain  of  evidence, 
where  one  that  is  broken  may  essentially  impair  the  use  of 
the  whole. 

If,  on  the  other  hand,  the  jury  are  not  satisfied,  that,  in 
substance,  the  foregoing  facts  and  circumstances  are  made  out, 
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80  as  justly  to  lead  to  a  common  presumption  of  their  being 
parts  or  links  of  one  meditated  transaction,  that  does  not 
seem  a  solid  ground  upon  which  to  rest  the  conclusion  that  a 
probable  cause  for  the  prosecution  is  made  out. 

In  respect  to  the  other  point,  whether  the  prosecution  was 
malicious,  as  well  as  without  probable  cause,  (for  both  must 
concur  to  support  the  action),  malice  may  be  justly  deduced 
from  the  total  want  of  probable  cause ;  for  in  the  sense  of 
the  law  that  is  a  malicious  act  which  is  done  wilfully  by  a 
party  against  his  own  sense  of  duty,  and  right.  It  has  been 
truly  said,  that  an  act  unlawful  in  itself  and  injurious  to 
another  is  considered  both  in  law  and  reason  to  be  done 
with  a  malicious  intent  (malo  animo)  toward  the  person 
injured.!  Malice  in  the  sense  of  the  law  does  not  necessa- 
rily presuppose  in  the  party  a  personal  hatred  or  revengeful 
spirit  against  the  party  injured.  It  is  sufficient  to  constitute 
it  a  malicious  act,  that  it  is  wrongfully  and  wilfully  done,  with  a 
consciousness  that  it  is  not  according  to  law  or  duty.^  Mr. 
Justice  Bayley  laid  down  the  true  exposition  in  an  important 
case,  and  said,  "  Malice  in  common  acceptation  means  ill-will 
against  a  person ;  but  in  its  legal  sense  it  means  a  wrongful 
act  done  intentionally  and  without   just  cause  or  excuse."' 

And  malice  may  not  only  be  presumed  from  the  total  ab- 
sence of  probable  cause ;  but  also  from  gross  and  culpable 
n^Itgence  in  omitting  to  make  suitable  and  reasonable  in- 
quiries. A  fortiariy  it  may  be  properly  inferred,  where  the 
party  has  been  guilty  of  gross  mistatements  for  the  purpose 
of  misleading  the  prosecuting  officers  of  the  Government, 
and  to  influence  them  to  give  wrong  advice  as  to  the  right 


1  Dancan  v,  Thwaites,  3  Bam.  &  Ores.  55G. 

s  See  Dexter  v.  Spear,  4  Mason  R.  113;  Duncan  v.  Thwaites,  3 
Bam.  &r  Cres.  556;  Patterson  v.  Jones,  8  Bam.  &  Cresw.  558;  Brom- 
age  V.  ProaBer,4  Barn.  &  Cresw.  347.  See  also,  United  States  v.  Coffin, 
1  Somoer  R.  394 ;  United  States  v.  Taylor,  2  Samner  R.  585. 

'  Bromage  o.  Prosser,  4  Bara.  &  Cres.  347, 355. 
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and  daty  to  prosecute.  If  in  the  present  case  Coffin  was 
guilty  of  wilful  mistatements  to  the  Attorney  General  of 
Massachusetts  for  such  a  purpose,  it  would  afford  a  very 
strong  presumption  of  malice. 

Verdict  for  Plaintiff,  $1500. 


A  motion  was  subsequently  made  for  a  new  trial,  and  ar- 
gued at  May  Term,  1836,  (at  Portland),  by  Godfrey  and 
ChreenUaf  for  the  Defendant,  and  by  Fessenden  and  Sprague 
for  the  Plaintiff. 

STORY,  J.,  delivered  the  opinion  of  the  Court  to  the  fol- 
lowing effect. 

The  motion  for  a  new  trial  has  been  made  upon  two 
grounds.  1.  Newly  discovered  and  cumulative  evidence.  2. 
That  the  damages  are  excessive.  In  respect  to  the  first 
ground,  the  evidence  is  to  the  following  points.  1.  Wiggin's 
conduct  at  the  sale  of  the  land,  his  bidding  off  the  same,  and 
Janes  being  present.  2.  Wiggin  being  in  Boston  and  his 
intimacy  there  with  Janes.  3.  The  discovery  of  Mr.  Attor- 
ney General  Austin's  original  letter.  It  is  a  general  rule, 
that  a  new  trial  will  not  be  granted  for  the  purpose  of  intro- 
ducing mere  cumulative  evidence,  although  newly  discovered. 
For  this  I  need  not  do  more  than  refer  to  the  cases  of  Ames 
V.  Howard  (I  Sunmer  R.  483,  490);  Sleinback  v.  Columbian 
Insurance  Co.  (2  Cain.  R.  129) ;  Smith  v.  Brush,  (8  John.  R. 
84)  and  Pike  v.  Evans,  (15  John.  R.  210).  Nor  will  a  new 
trial  be  granted  where,  by  due  diligence,  the  &cts  might  have 
been  discovered  before  the  former  trial.  And  this  is  strongly 
applicable  to  the  letter  of  Mr.  Attorney  General  Austin.  A 
fortiori  it  will  not  be  granted  where  the  defect  became  known 
to  the  party  at  the  trial,  and  he  then  had  an  opportunity  of 
applying  to  the  Court  for  a  continuance  of  the  cause,  to  en- 
able him  to  procure  the  evidence,  and  he  elected  to  proceed 
with  the  trial.    This  is  directly  appficable  to  the  same  letter ; 
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for  a  copy  was  produced  at  the  trial,  and  offered  as  evidence 
and  rejected ;  and  no  delay  was  then  asked  for  to  search  for 
or  to  obtain  the  original.  In  each  of  these  views  we  should 
feel  great  difficulty  in  granting  a  new  trial  to  let  in  the  new 
or  'camulative  evidence. 

Neither  will  the  Court  grant  a  new  trial  merely  upon  the 
ground,  that  the  Jury  have  come  to  a  different  conclusion  as 
to  the  fiicts,  or  drawn  a  different  conclusion  from  the  facts, 
from  that  to  which  the  Court  would  have  arrived,  if  it  in- 
volved no  palpable  mistakes  of  law  or  fact.  To  justify  the 
Court  in  granting  a  new  trial  in  cases  of  this  sort,  there  must 
be  strong  ground  to  believe  that  tlie  Jury  have  acted  under 
some  gross  mistake  of  law  or  fact,  or  under  some  improper 
bias,  or  some  undue  influence,  which  mbled  their  judgment. 

Then  as  to  the  second  point,  the  excessive  damages.  It  is 
here  material  to  consider  the  state  of  the  case  as  it  was  pre- 
sented at  the  trial.  It  then  turned  altogether  upon  the  ques^ 
tion,  whether  the  defendant  had  probable  cause  for  the  pros- 
ecution and  whether  be  acted  from  malice.  To  establish  the 
plaintiff's  right  to  recover,  it  was  necessary  to  show,  that  the 
defendant  acted  not  only  without  probable  cause,  but  also 
from  malice.  Both  were  requisite  to  be  proved  on  behalf  of 
the  plaintiff  in  order  to  sustain  the  action.  Malice  might  be 
inferred  from  the  want  of  probable  cause,  under  many  cir- 
cumstances, but  it  does  not  necessarily  flow  as  a  consequence 
from  the  want  of  probable  cause. 

Now,  at  the  trial,  the  plaintiff  expressly  admitted,  that  the 
defendant  was  not  governed  by  any  malignant  motives,  or  bad 
passions,  or  wilful  purposes.  But  the  argument  was,  that  his 
conduct  was  grossly  rash,  and  against  his  true  sense  of  duty, 
and  under  improper  excitement.  On  the  other  hand,  the  de- 
fendant admitted,  that  he  was  now  satisfied,  that  the  plaintiff 
was  not  guilty  of  any  offence ;  but  he  insisted  that  he,  the  de- 
fendant, acted  at  the  time  of  the  prosecution  upon  probable 
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causei  and  without  any  sort  of  malice,  either  in  fact  or  in 
construction  of  law. 

What  are  the  facts  in  evidence  ?  The  defendant  was  a 
public  officer ;  and  the  question  was  whether  he  really  acted 
within  the  line  of  his  duty,  and  from  a  sense  of  duty,  or  oth- 
erwise. He  asked  the  advice  of  the  Attorney  General.  Did 
he  honestly  state  the  case  to  the  Attorney  General  as  he  then 
believed  the  case  to  be  ?  Did  he  honestly  act  under  the  ad- 
vice of  the  Attorney  General  ?  These  constituted  the  chief 
grounds  of  inquiry  upon  which  his  defence  rested  at  the  trial. 

The  principal  grounds  on  the  other  side  to  establiBh 
the  want  of  probable  cause  and  malice  were,  1 .  That  the  crime 
was  alleged  in  the  complaint  to  have  been  committed  in  Bos- 
ton ;  yet  there  was  no  proof  that  the  plaintiff  was  at  the  time 
there,  or  entered  into  any  conspiracy  there.  The  plaintiff 
was  in  Boston  before  the  3d  of  March ;  but  the  defendant 
wholly  failed  in  proving  that  he  was  there  after  that  day. 
But  it  might  nevertheless  be  true,  that  the  defendant  might 
have  been  informed  and  might  have  sincerely  believed,  that 
the  plaintiff  was  in  Boston  after-  that  day.  Indeed,  if  Janes 
told  him,  what  he  asserted  to  the  Attorney  General,  Janes 
had  told  him,  he  had  probable  ground  for  believing  it  to  be  a 
fact. 

But  it  was  said  that  Janes  never  gave  any  such  informa- 
tion to  the  defendant,  as  the  defendant  asserted  to  the  Attor- 
ney ;  and  if  so,  and  the  defendant  wilfully  misrepresented 
the  fact  to  the  Attorney  General,  it  was  doubtless  proof  of 
malice.  Janes  certainly  denied,  that  he  ever  gave  such  in- 
formation to  the  defendant.  And  if  his  testunony  was  to  be 
believed,  then  it  was  strong  evidence  against  the  defendant. 
But  it  was  impossible  not  to  feel  at  the  trial,  that  Janes'  credit 
was  shaken,  and  that  his  testimony  was  open  to  many  grave 
objections,  that  ought  to  have  withdrawn  from  it  any  great 
credit.  But  the  jury  must  have  acted  upon  it  and  given  it 
entire  credit,  or  they  could  not  have  given  their  verdict  for 
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the  phuitiff.  Indeed  they  must  have  believed  from  that  tes- 
timony, that  the  defendant  acted  from  wilful,  meditated  mal* 
ioe,  or  th^  could  not  have  given  iuch  a  verdict  as  they  did 
give. 

It  ts  true  that  a  Court  of  Law  will  not  set  aside  a  verdict 
upon  the  ground  of  excessive  damages  unless  in  a  clear  case, 
where  the  Jury  have  acted  upon  a  gross  mistake  of  facts,  or 
have  been  governed  by  some  improper  influence,  or  bias,  or 
have  disregarded  the  law.^  But  then  in  many  cases  the 
Coon  is  driven  to  such  a  condosion  from  the  actual  circum- 
stances  in  evidence,  and  the  line  of  defence.  If  in  the  pres- 
etki  case  there  was  on  the  part  of  the  defendant  a  want  of 
probable  cause ;  yet  if  he  acted  under  a  mistaken  sense  of 
duty,  and  without  any  intention  of  oppression,  it  was,  at 
most,  a  case  for  compensatory  and  not  for  vindictive  damages. 
It  was  a  case  for  such  compensation  in  damages  as  might 
fairly  be  allowed  not  only  for  the  injury  done  to  him,  but  also 
for  the  expenses,  which  he  had  incurred  in  vindicating  his 
character  from  such  an  accusation.  But  as  the  defendant 
openly  and  freely  admitted  at  the  trial  the  entire  innocence 
of  the  plainttfT,  and  attempted  no  justification,  it  was  cer- 
tainly not  a  case  for  vindictive  damages.  We  think,  that, 
under  all  the  circumstances,  the  damages  were  excessive. 
The  jury  mistook  their  proper  duty,  and  went  lar  beyond 
what  the  facts  and  the  law  would  justify.  There  was  not 
even  the  ground  shown,  that  the  defendant  was  a  person  of 
much  property. 

Under  such  circumstances,  the  question  with  the  Court  has 
been,  whether  the  verdict  should  be  set  aside  absolutely,  or 
to  give  the  plaintiff  an  election  to  remit  what  the  Court  should 
deem  to  be  a  dear  excess.  If  we  were  satisfied  that  the  case 
was  a  dear  one,  for  reasonable  damages,  we  might  incline  to 
adopt  the  latter  course,  as  was  done  in  Blount  v.  Little  (3  Ma- 


1  See  Thorston  v.  Martin,  5  Mason  R.  497. 
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son  R.  102).  But  we  are  not  eatiified  that  the  case  upoa 
the  eyidence  was  a  clear  one  for  any  damages.  To  say  the 
least  of  the  matter,  we  greally  doubt,  and  should  have  been 
better  satisfied  with  a  verdict  for  the  defendant. 

A  new  trial  is  therefore  ordered ;  but  the  plaintiff  must 
pay  as  a  consideration  of  the  new  trial  all  the  costs  of  the 
suit  up  to  the  present  time. 

A  new  trial  ordered. 

Mem.  The  action  was  afterwards  settled  by  the  parties, 
and  no  new  trial  was  had. 
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iiall  Circuit. 


nw  ■AMFsaiac,  ocyobek  tsbm,  1848,  at  bxetxr. 


C  Hon.  JOSEPH  STORT,  Associate  Justice  of  the  Supreme  Court. 
I  Hon.  MATTHEW  H ABVET,  District  Judge. 


Paul  Langdon  and  Another  v.  William  Goddard. 


Wbkrs  in  the  answer  to  a  bill  in  Equity,  an  allef^tion  was  made  ii 
mg  thd  bona  fides  and  validity  of  a  codieil  to  a  will,  which  had  been  already 
approved  and  allowed  by  a  Court  having  competent  and  exclusive  juris- 
dSction  over  the  probate  thereof,  it  was  ordered  that  the  allegation  be  ex- 
ponfad  as  being  impertinent  and  immaterial. 

When,  also,  there  was  an  allegation  in  the  answer  setting  np  an  attempted 

'  settlement  by  the  Defendant  with  the  Plaintiffs,  of  the  nature  and  terms 
of  which  no  account  was  given,  and  which  was  never  acceded  to  by  tlie 
PlaintHBi,  it  was  ordered  to  be  expunged  as  immaterial  and  irrelevant. 

Where  an  interrogatory  was  put  as  to  "  whether  on  the  20th  day  of  August, 
1833,  the  said  A.  prepared  and  procured  the  signature  of  the  said  B.  to  a 
eodiefl,  in  whieh  the  said  B.  bequeathed  to  the  said  A.  the  said  notes  of 
C-  and  D.,  and  whether  the  said  A.  retained  the  codicil  after  its  execu- 
tion "  —  It  was  kdd^  that  although  the  interrogatory  was  not  so  full  and 
precise  as  it  should  have  been,  yet  that  it  was  sufficient  to  call  for  a  fuH 
and  explicit  answer  to  ite  plain  import,  and  as  the  answer  waa  inexplicit 
and  evasive,  the  Defendaat  was  ordered  to  make  a  full  disclosure  of  the 
facts,  and  to  pay  the  costs  of  the  hearing  on  the  exceptions  ;  and  leave 
granted  to  the  Plaintiff  to  file  ad£tional  interrogatoriee. 


Bill  io  Equity.     The  Bill  in  substance  stated  as  follows : 

That  Paul  Langdon  and  Jeremiah  8.  Putnam  are  executors 
of  the  will  and  codicils  of  Elizabeth  Sewall,  widow,  deceased ; 
that  the  said  Elizabeth  Sewall  died  at  York,  Maine,  on  the 
8th  day  of  September,  A.  D.  1838 ;  that  her  will,  dated 
85th  July,  1834,  and  two  codicils  thereto,  the  one  dated  the 
▼ol.  III.  3 
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nth  July,  1838,  the  other,  31st  August,  1838,  duly  signed, 
published  and  attested,  were,  after  her  decease,  duly  proved, 
approved  and  allowed  at  a  court  of  Probate  held  at  North 
Berwick  within  and  for  the  county  of  York  and  State  of 
Maine  aforesaid,  —  that  the  plaintiffs  accepted  the  trust  and 
filed  bonds  m  said  Probate  Court  pursuant  to  law,  and  there- 
upon said  Probate  Court  thereafterwards,  on  the  6th  of  May, 
1 839,  issued  letters  testamentary  to  your  orators.  That  the  said 
Elizabeth  Sewall,  prior  to  her  decease,  was  aged,  and  infirm, 
and  was  unable  personally  to  manage  her  estate,  and  that,  dar- 
ing the  last  seven  or  eight  years  of  her  life,  she  employed  the 
said  William  Goddard  as  her  confidential  agent  and  attorney, 
to  receive  and  collect  her  dividends  and  money  loaned,  and 
to  invest  the  same  upon  mortgage  or  otherwise,  as  he  should 
consider  most  advantageous  for  her  interest.  That  during  the 
said  seven  or  eight  years  the  said  William  Goddard  was  the 
confidential  medical  adviser  of  the  said  Elizabeth  Sewall, — and 
that  as  her  confidential  agent,  on  the  25th  October,  1830,  he 
loaned  to  John  Floyd  of  Kittery,  State  of  Maine,  the  sum  of 
five  hundred  dollars,  the  money  of  said  Elizabeth,  then  in  the 
hands  of  said  Goddard  as  her  attorney,  and  took  therefor 
the  note  of  said  Floyd,  signed  by  Cushman  and  Goodrich  as 
sureties,  and  further  secured  by  a  mortgage  of  said  Floyd's 
real  estate,  which  note  was  payable  to  said  Elizabeth  or  order 
in  one  year  from  its  date,  with  interest  semi-annually.  That 
the  said  Goddard,  as  her  confidential  attorney,  on  the  first 
day  of  January,  1835,  loaned  to  Theodore  J.  Harris  of 
Portsmouth,  in  said  State  of  New  Hampshire,  the  sum  of 
$3000,  and  took  therefor  and  of  that  date  the  note  of  said 
Harris,  made  payable  in  18  months  from  its  date,  to  the  said 
Elizabeth  or  order,  with  interest  semi-annually,  secured  by  a 
mortgage  to  the  said  Elizabeth  of  certain  real  estate  therein 
described.  That  the  said  Goddard  had  in  his  hands  and  pos- 
session, at  the  decease  of  the  said  Elizabeth,  other  monies  be- 


OCTOBER  TERM,  1843.  15 


Langdon  «.  Goddard. 


looging  to  the  said  Elizabeth  and  entrusted  and  retained  by 
him  as  her  confidential  agent  and  attorney,  the  amount  and 
character  of  which  the  plaintifl&  cannot  particularly  set  forth. 
That  the  notes  and  mortgages  so  made,  were,  after  the  exe- 
cution thereof  by  the  said  Floyd  and  by  the  said  Harris,  from 
time  to  time  up  to  the  9th  of  November,  1836,  entrusted  to 
the  said  Goddard  for  the  purpose  of  collecting  the  interest, 
which  had  accrued  thereon,  and  to  receive  such  payments  as 
they  might  make  thereon.  That  on  the  said  9th  of  Novem- 
ber, 1836,  the  said  Elizabeth  Sewall  was  the  holder  of  a  note 
of  hand  dated  10th  December,  1832,  signed  by  Thomas  Far- 
rington,  Jeremy  Eastman,  Jr.,  Andrew  McMillan  and  Moses 
Davis,  payable  to  the  said  Goddard  or  order,  and  by  him  en- 
dorsed, in  three  years  from  its  date,  with  interest  from  the 
ISth  January,  1833 ;  and  of  another  note  signed  by  the  same 
persons,  dated  on  the  same  10th  of  December,  for  the  sum  of 
$300,  and  payable  to  the  said  William  Goddard  or  order  in 
four  years  from  its  date,  with  interest  from  the  13th  January, 
1833,  and  by  said  Goddard  theretofore  endorsed  to  said 
Elizabeth.  That  the  said  Goddard  on  the  9th  of  November, 
1836  —  the  aforesaid  confidential  relations  still  subsisting  be- 
tween him  and  the  said  Elizabeth  —  represented  to  her,  that 
he  was  owner  of  twelve  and  a  half  shares  in  the  Portsmouth 
Manufacturing  Company,  and  that  said  Company  was  indebt- 
ed to  him  in  the  sum  of  0625,  for  money  loaned  by  him  to 
the  said  Company ;  also,  that  he  owned  two  shares  in  the 
New  Market  Manufacturing  Company;  which  shares  and 
loan  tlie  said  Goddard  represented  to  be  of  the  value  of 
05000  and  upwards,  and  solicited  the  said  Elizabeth  to  pur- 
chase the  same,  and  said,  that  he  would  receive  in  payment 
therefor,  the  two  notes  herein  last  aforesaid  mentioned,  to- 
gether with  the  balances,  which  then  remained  due  and  un- 
paid upon  the  afore-described  notes  of  Floyd  and  Harris. 
The  said  Goddard  also  represented  and  agreed,  that  the  said 
Elizabeth  should  be  at  liberty  at  any  time  thereafter  to  rescind 
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tbe  said  purchase,  if  she  elected  so  to  do,  reserving  to  himself 
a  similar  right.  That  the  said  Elizabeth  was  induced  by  the 
said  representations  to  make  such  proposed  purchase,  reposing 
confidence  in  the  said  Goddard,  and  thereupon  endorsed  and 
delivered  to  the  said  Goddard  the  aforesaid  several  notes; 
that  the  property  so  conveyed  to  the  said  Elizabeth  was  of 
little  or  no  value  ;  that  the  stock  of  the  Portsmouth  Manu- 
facturing Company  was  on  the  said  9th  of  November  of  little 
or  no  value ;  that  the  said  Goddard  thereafterwards,  not- 
withstanding the  said  sale  of  said  stocks  and  the  debt  so  due 
to  him  from  said  Company,  managed  and  controlled  the  same 
as  his  own  property  ;  —  that  on  the  7th  of  November,  with- 
out the  previous  knowledge  of  the  said  Elizabeth,  he  caused 
an  assignment  of  the  said  Portsmouth  Manufacturing  stock 
and  the  debt  so  due  to  the  said  Goddard  for  the  loan  as  afore- 
said, to  be  made  to  the  said  Elizabeth,  as  a'means  of  induc- 
ing her  the  more  readily  to  accede  to  his  proposed  sale.  That 
on  the  13th  August,  1838,  the  property  so  as  aforesaid  sold 
to  the  said  Elizabeth  had  become  entirely  worthless,  and  the 
feet  had  become  generally  known,  and  the  said  Goddard  then 
stated  to  the  said  Elizabeth,  that  he  felt  bound  to  reconvey  to 
her  tbe  aforesaid  notes  so  sold  to  him,  and  that  he  would  so 
do  whenever  she  wished  the  same  done.  That  thereafterwards 
the  said  Elizabeth  frequently  called  upon  the  said  Goddard  to 
refund  to  her  the  amount  of  the  said  notes  so  sold  by  her  to 
him,  or  return  the  same,  and  that  the  said  Goddard  repeated- 
ly promised  so  to  do.  That  on  the  20th  day  of  August  1838, 
the  said  William  Goddard  prepared  with  his  own  hand  an 
instrument  purporting  to  be  a  codicil  to  the  will  of  said  Eliz- 
abeth, and  procured  the  said  Elizabeth  to  sign  the  same, 
therein  and  thereby  bequeathing  to  him  the  aforesaid  notes  of 
Floyd  and  Harris,  and  also  all  sums  of  money  due  from  him 
to  the  said  Elizabeth,  which  codicil  was  so  signed  by  the  said 
Elizabeth  by  inducement  of  the  said  Goddard,  and  by  reason 
of  the  confidence  subsisting  between  the  said  Elizabeth  and 
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the  said  Goddard,  and  was  thereaflerward  revoked  by  the  said 
Elizabeth^  which  codicil  was,  after  its  execation,  carried  away 
by  the  said  William,  and  is  now  in  his  possession.    That  the 
balance  due  upon  the  note  of  the  aforesaid  Harris  has  hereto- 
fore been  paid  into  and  now  is  in  the  Register  of  this  Court. 
That  the  said  William  Goddard  on  the  20th  June,  1838,  after 
the  sale  and  purchase  herein  stated  had  taken  place,  and  after 
the  said  Elizabeth  had  elected  to  consider  the  same  as  re- 
scinded, the  said  Goddard  as  attorney  for  said  Elizabeth,  in 
her  name  and  for  her  benefit,  took  possession  of  the  real  estate 
so  as  aforesaid  mortgaged  to  her  by  Floyd,  for  the  purpose  of 
foreclosure,  and  advised  the  said  Elizabeth  of  his  so  doing. 
That  the  said  sale  so  made  by  said  Goddard  to  the  said  Eliz- 
abeth was  induced  by  fraud  and  by  the  confidence  subsisting 
at  the  time  between  said  parties.    That  the  same  was  in  their 
life  time  rescinded  by  the  said  parties,  and  that  the  said  God- 
dard, after  such  sale  and  recission,  repeatedly  promised  to 
return  the  notes  so  endorsed  to  him  by  the  said  Elizabeth  and 
to  pay  to  her  such  sums  as  he  might  receive  thereon.    That 
the  said  Goddard  after  such  sale  and  recission  thereof,  by 
means  of  the  said  codicil,  fraudulently  endeavored  to  procure 
a  gift  of  the  notes  endorsed  to  him  by  the  said  Elizabeth,  and 
after  the  death  of  said  Elizabeth,  on  the  29th  April,  1839,  in 
a  letter  to  one  Charles  O.  Emerson,  claimed  to  hold  the  said 
notes  by  way  of  a  gift  thereof  made  to  him  by  said  Elizabeth, 
when  in  fact  no  such  gift  had  ever  been  made.     That  the 
said  Goddard,  after  the  decease  of  the  said  Elizabeth,  and 
after  the  said  Executors  had  claimed  the  notes  so  as  aforesaid 
made  by  said  Floyd  and  by  said  Harris,  made  a  voluntary  and 
fraudulent  transfer  of  said  notes  to  Henry  Hooper,  and  the 
said  Hooper  thereafterwards,  at  the  request  of  said  Goddard, 
transferred  the  same  to  one  Thomas  Drown  by  an  agreement 
also  voluntary  and  fraudulent;    that  the  said  Hooper  and 
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Drown  then  were  and  now  are  residents  and  citizens  of  Bos* 
ton,  Commonwealth  of  Massachus^ts,  and  without  the  juris- 
diction of  this  Court.  That  they  hate  requested  the  said 
Goddard  to  account  with  tliem  for  and  in  relation  to  all  the 
transactions  of  his  agency  in  managing  the  property  of  said 
Elizabeth,  and  also  to  surrender  the  notes  of  said  Harris  and 
said  Floyd,  which  the  said  Goddard  refuses. 

The  bill  closes  with  a  prayer  that  the  said  Goddard  may 
be  decreed  to  render  a  full  and  true  account  of  his  agency  in 
the  collection  and  investment  of  the  funds  of  the  said  Eliza- 
beth, and  to  pay  to  the  plaintiffs  such  sum  as  upon  such  ac- 
counting may  appear  to  be  due,  and  that  he  may  be  decreed 
to  deliver  to  said  orators  the  note  of  the  said  Floyd  and  assign 
the  mortgage  given  to  secure  the  same,  that  he  may  be  de- 
creed to  deliver  the  note  of  the  said  Harris,  and  assign  the 
mortgage  given  to  secure  the  same,  or  to  pay  the  proceeds 
thereof  to  the  plaintiffs,  and  that  the  plaintifis  may  have  such 
further  relief,  or  may  have  such  other  relief,  as  the  nature  of 
the  case  may  require,  and  as  shall  be  agreeable  to  Equity. 

The  defendant  filed  his  answer  denying  the  principal  mat- 
ters stated  in  the  Bill,  so  far  as  they  constituted  a  foundaticm 
for  relief.  But  it  is  unnecessary  to  state  the  allegations  of 
the  answer,  except  so  far  as  applies  to  the  exceptions  filed  by 
the  plaintiffs.    The  exceptions  were  as  follows : 

First  Exception.  For  that  the  allegation  on  the  ninth  page 
of  said  answer  in  the  words  following,  to  wit,  <^  that  said 
Elizabeth  Sewall  being  weak  in  body  was  induced,  on  the  31st 
day  of  August,  A.  D.  1838,  by  the  urgent  solicitations  and 
importunities  of  the  complainants,  or  of  Paul  Langdon,  one 
of  them,  although  she  earnestly  desired  that  the  defendant 
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Bhould  be  sent  for  before  she  executed  the  same,  which  the 
said  compIaiDant  refused  to  do,  to  execute  the  codicil  to  her 
will,  bearing  date  the  twenty-first  day  of  August,  A,  D.  1838, 
which  this  defendant  believes  she  never  would  have  done,  if 
she  had  fully  perceived  the  bearing  of  said  codicil,  or  fully 
QnderBtood  the  views,  intentions  and  objects  of  these  com- 
pbioants,  who  this  defendant  fully  believes  dictated  the  coQ" 
tents  of  the  same,"  is  impertinent  and  ought  to  be  expunged. 

Second  Exception*  For  that  the  allegation  on  the  tenth 
page  of  said  answer  in  the  words  following,  to  wit :  '^  that  in 
the  spring  of  1839,  a  dispute  having  arisen  between  this  de- 
fendant and  the  complainants  aforesaid,  he  wrote  to  Charles 
O.  Emerson,  Esquire,  of  York,  whom  he  knew  to  be  friendly 
to  the  complainants  aforesaid,  and  to  be  employed  by  them 
occasionally  in  his  profession,  and  solicited  him  to  effect  if 
possible  a  settlement  between  him  and  these  complainants, 
that  after  some  trouble  and  delay,  he  assenting,  the  terms  of 
an  adjustment  were  arranged,  to  which  this  defendant  agreed, 
but  to  which  the  complainants  would  not  afterwards  adhere," 
is  impertinent  and  ought  to  be  expunged. 

In  all  which  particulars  the  said  complainants  insist,  that 
the  defendant's  said  answer  is  irrelevant,  impertinent  and 
scandalous.  Wherefore  the  said  complainants  do  except 
thereto,  and  humbly  pray  that  the  impertinence  and  scandal 
of  the  said  answer  excepted  to  as  aforesaid  may  be  expunged 
with  costs. 

Exceptions  for  insufficiency  of  the  said  answer. 

For  that  the  said  defendant  hath  not  to  the  best  of  his 
knowledge,  remembrance,  information  and  belief,  answered 
and  set  forth  <'  whether  on  the  20th  day  of  August,  A.  D. 
1838,  the  said  Goddard  prepared  and  procured  the  signature 
of  the  said  Elizabeth  to  a  codicil,  in  which  the  said  Elizabeth 
bequeathed  to  the  said  Goddard  the  said  notes  of  Harris  and 
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Floyd,  and  whether  the  said  Goddard  retained  the  codicil 
after  its  execution.'^ 

In  all  which  particulars  the  said  answer  of  the  said  de- 
fendant William  Goddard  is  imperfect,  insufficient  and  eya- 
sive ;  and  the  complainants,  therefore,  except  thereto,  and 
pray,  that  the  said  defendant  William  Goddard  may  put  in  a 
further  and  better  answer  to  the  said  bill  of  complaint. 

The  answer  upon  the  points  excepted  to  is  as  follows : 
"  And  this  defendant  further  answering  says,  that  in  a  con- 
versation with  said  Elizabeth  Sewali  prior  to  the  twentieth  day 
of  August,  A.  D.  1838,  she  informed  this  defendant  for  the 
first  time,  that  she  had  appointed  him  executor  of  her  will, 
that  she  had  made  a  codicil  to  her  will,  altering  it  with  a  view 
to  give  to  her  nephew,  Paul  Langdon,  one  of  the  complain- 
ants aforesaid,  and  his  wife,  a  life  estate  in  the  property  de- 
vised and  bequeathed  to  him  by  said  will,  and  also  to  Eliza 
Langdon  a  life  estate  in  the  property  devised  and  bequeathed 
to  her  by  said  will,  and  that  afterwards,  on  the  twentieth  day 
of  August,  at  the  request  of  the  said  Elizabeth  Sewali,  he 
requested  Charles  O.  Emerson,  Esq.  of  said  York  to  draw  up 
a  codicil  to  the  will  of  said  Elizabeth,  which  said  Emerson 
did,  and  this  defendant  copied  the  same,  making  some  slight 
alteration  in  the  same,  which  alterations  were  made  at  her 
request,  which  this  defendant  does  not  now  recollect ;  the  ob- 
ject of  said  codicil  was  more  clearly  to  define  her  intentions 
in  regard  to  giving  to  the  said  Paul-  Langdon  and  wife  and 
the  said  Elizabeth  Langdon  a  life  estate  in  the  property  given 
to  them,  rather  than  the  property  itself,  and  such,  according 
to  the  best  knowledge,  information  and  belief  of  this  defend- 
ant, was  the  purport  of  the  principal  part  of  said  paper  or 
codicil ;  there  might  have  been  in  said  codicil  a  clause  be- 
queathing or  releasing  to  this  defendant  the  note  of  said  Floyd, 
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as  abo  the  note  of  said  Harris  ;  but  this  defendant  does  not 
now  recollect  and  cannot  tell  the  precise  terms  of  said  clausCi 
bat  it  was  inserted,  as  he  was  to  be  the  executor  of  said  EIiz« 
abeth  Sewall,  for  the  purpose  of  preventing  any  misunder- 
standing  or  dispute,  that  might  possibly  arise  between  the 
devisees  of  said  Elizabeth  and  this  defendant,  as  executor  as 
aforesaid,  after  her  decease,  and  for  the  purpose  of  confirm- 
ing the  understanding  between  the  parties  as  expressed  by 
the  said  Elizabeth  to  this  defendant  on  said  thirteenth  day 
of  said  August,  and  was  in  fact  designed  by  the  said  Eliza- 
beth, as  this  defendant  believes,  more  as  a  memorandum  of 
the  wishes  and  views  in  relation  to  the  property  she  might 
leave,  than  as  a  codicil  to  her  will :  after  the  same  was  pre* 
pared,  this  defendant,  at  the  urgent  solicitations  of  the  said 
Elizabeth,  called  in  persons  to  be  witnesses,  and  she  freely 
and  of  her  own  accord  executed  the  same,  and  the  same  was 
signed  by  the  witnesses,  and  as  this  defendant  supposed,  that 
the  said  Elizabeth  intended  said  paper  to  be  in  some  measure 
as  a  guide  for  him  while  acting  as  her  Executor,  after  the 
same  was  executed,  he  took  the  same  and  had  it  for  some 
time  in  his  possession,  but  he  has  lately  looked  among  his  pa- 
pers for  the  same  and  cannot  find  it,  and  he  does  not  know 
where  it  now  is,  nor  what  has  become  of  the  same,  nor  into 
whose  possession  it  has  gone,  nor  that  he  has  seen  nor  read 
the  contents  of  the  same  for  the  last  two  years  or  more,  and 
he  cannot  now  state  from  recollection  the  contents  of  the 
same  any  more  fully  than  he  has  already  done  in  this  answer ; 
and  this  defendant  further  says,  that  said  Elizabeth  Sewall, 
being  then  weak  in  body,  was  induced  on  the  twenty-first 
day  of  said  August,  1838,  by  the  ui^ent  solicitations  and 
importunities  of  the  complainants,  or  of  Paul  Langdon,  one 
of  them,  although  she  earnestly  desired,  that  this  defendant 
should  be  sent  for  before  she  executed  the  same,  which  the 
said  complainants  refused  to  do,  to  execute  the  codicil  to  her 
will  bearing  date  the  twenty-first  day  of  August,  A.  D.  ISSS, 
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which  this  defendant  believes  she  never  woald  have  done,  if 
she  had  fully  perceived  the  bearing  of  said  codicil,  or  fully 
understood  the  views,  intentions  and  objects  of  these  com- 
plainants, who  this  defendant  fully  believes  dictated  the  con- 
tents of  the  same. 

*'  And  this  defendant  further  answering  says,  that 'he  never 
considered  the  said  notes  of  Floyd  and  Harris  a  gift  from  said 
Elizabeth  Sewall  to  this  defendant,  nor  alleged  it,  as  the  ground 
of  his  claim  to  the  ownership  of  them ;  That  in  the  Spring  of 
1839,  a  dispute  having  arisen  between  this  defendant  and  the 
complainants  aforesaid,  he  wrote  to  Charles  O.  Emerson, 
Esquire,  of  York,  whom  he  knew  to  be  friendly  to  the  com- 
plainants aforesaid,  and  to  be  employed  by  them  occasionally 
in  his  profession,  and  solicited  him  to  effect  if  possible  a  set- 
tlement between  him  and  these  complainants ;  that  after  some 
trouble  and  delay,  he  assisting,  the  terms  of  an  adjustment 
were  arranged,  to  which  this  defendant  agreed,  but  to  which 
the  complainants  would  not  afterwards  adhere ;  and  in  one 
of  the  letters  to  said  Emerson  from  this  defendant,  he  may 
have  stated  that  said  Elizabeth  gave  said  notes  to  him,  or  re- 
leased said  notes  to  him,  or  something  to  that  effect,  for  this 
defendant  does  not  now  recollect  the  language,  and  although 
he  has  applied  to  said  Emerson  for  the  letters  he  sent  him  or 
copies  of  them,  he  has  not  been  able  to  get  any  letter  con- 
taining any  such  expression,  and  whether  there  was  any  such 
letter  this  defendant  does  not  now  know  —  but  by  such  ex- 
pressions, if  any  such  were  made,  this  defendant  then  and 
now  did  not  and  does  not  mean  to  be  understood  as  resting 
his  claim  to  the  ownership  of  said  notes  upon  the  ground  of 
a  gift  from  said  Elizabeth,  but  by  such  expressions  he  meant 
only,  that  said  Elizabeth,  on  said  thirteenth  day  of  August, 
1838,  entirely  freed  him  from  all  moral  or  honorable  obliga- 
tions he  might  deem  himself  under  to  repurchase  said  shares 
in  said   New  Market  and  said   Portsmouth   Manufacturing 
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Companies^  for  he  insists  be  never  was  under  any  legal  obli- 
gations whatever  to  repurchase  the  said  property." 

The  cause  coming  on  at  this  Term  to  be  heard  upon  the 
exceptions,  was  spoken  to  by  Hackett  for  the  plaintiff^  and  by 
J.  fV.  Emery  for  the  defendant. 

STORY,  J.  I  am  of  opinion,  that  all  the  exceptions  to 
the  answer  are  well  taken,  and  ought  to  be  allowed.  The 
first  exception  turns  upon  the  allegations  in  the  answer  there- 
in referred  to,  by  which  an  attempt  is  made  by  a  side  wind  to 
impeach  the  bona  fides  and  due  execution  of  the  codicil  to 
the  will  of  Mrs.  Sewali,  and  by  implication  to  insinuate  that 
it  was  procured  by  fraud  and  imposition.  Now,  it  is  well 
known,  tiiat  the  Courts  of  Probate  have  a  full  and  exclusive 
jurisdiction,  as  well  in  New  Hampshire  as  in  Maine,  over  the 
probate  of  wills,  and  that  their  Decree,  affirming  the  validity 
<tf  a  will  or  codicil,  and  allowing  the  same,  is  conclusive  upon 
the  subject  matter,  and  is  not  reexaminable  elsewhere.  The 
present  codicil  has  been  duly  admitted  and  allowed  by  the 
Probate  Courts  of  both  States.  The  allegation  of  the  an- 
swer, here  excepted  to,  is,  therefore,  at  once  impertinent  and 
immaterial,  and  endeavors  to  cast  a  shade  upon  the  transac- 
tion, which  is  not  justifiable  or  excusable.  It  is  not  a  matter 
which  can  be  filed  in  controversy  in  the  present  suit,  or  admit- 
ted to  proof. 

The  second  exception  is  to  t^e  allegation  in  the  answer 
setting  up  an  attempted  settlement  and  arrangement,  of  the 
nature  and  terms  of  which  no  account  is  given,  by  the  de- 
fendant, with  the  plaintifis,  through  the  means  of  a  professional 
friend,  which  was  not  accepted  or  adhered  to  by  the  plain- 
tifis, and  therefore  fiiiled  of  its  purpose.  What  is  this  but  to 
stufi"  the  answer  with  immaterial  and  impertinent  suggestions 
for  the  purpose  of  giving  a  false  gloss  and  coloring  to  the 
controversy  ?  Besides ;  as  the  nature  and  terms  of  the  prof- 
fered settlement  and  arrangement  are  no  where  stated,  it  is 


34  NEW-HAMPSHIRE, 


Langdon  v,  Groddajrd. 


imposflible  for  the  Court  to  see  what  poflsible  bearing  it  could 
properly  have  upon  the  cause. 

The  third  exception  is  the  insufficiency  of  the  answer  to 
the  8th  interrogatory  propounded  by  the  Bill,  and  states  the 
very  words  of  that  interrogatory.  That  interrogatory  un- 
doubtedly was  intended  to  refer  to  the  following  allegation 
in  the  Bill,  viz :  "  Your  orators  further  say,  that  thereafter- 
wards  the  said  Elizabeth  frequently  called  upon  the  said  God- 
dard  to  refund  to  her  the  amount  of  the  said  notes  so  sold  by 
her  to  him,  or  return  the  same,  and  that  the  said  Goddard  re- 
peatedly promised  so  to  do.  That  on  the  20th  day  of  Au- 
gust, 1838,  the  said  William  Goddard  prepared  with  his  own 
hand  an  instrument  purporting  to  be  a  codicil  to  the  will  of 
said  Elizabeth,  and  procured  the  said  Elizabeth  to  sign  the 
same,  therein  and  thereby  bequeathing  to  him  the  aforesaid 
notes  of  Floyd  and  Harris,  and  also  all  sums  of  money  due 
from  him  to  the  said  Elizabeth,  which  codicil  was  so  signed 
by  the  said  Elizabeth  by  inducement  of  the  said  Goddard, 
and  by  reason  of  the  confidence  subsisting  between  the  said 
Elizabeth  and  the  said  Goddard,  and  was  thereaflerward  re- 
voked by  the  said  Elizabeth,  which  codicil  was,  after  its  exe- 
cution, carried  away  by  the  said  William,  and  is  now  in  his 
possession.'^  It  is  certainly  not  as  pointed,  full  and  precise, 
as  it  ought  to  be  to  meet  all  the  stress  of  the  allegations  of  the 
Bill.  It  does  not  interrogate  as  to  the  present  possession  by  the 
defendant  of  that  codicil,  or  as  to  what  has  become  of  it,  and 
when  he  last  saw  it,  and  what  were  the  exact  purport  and 
words  thereof;  nor  does  it  call  upon  the  defendant  to  produce 
it.  Still,  however,  it  is  sufficient  to  caTl  upon  the  defendant 
for  a  fair  and  full  answer  to  the  plain  import  and  objects 
thereof.  I  cannot  but  consider  the  answer  put  in  to  this 
point  as  inexplicit  and  evasive,  if  it  does  not  deserve  the 
stronger  imputation  of  being  disingenuous.  I  shall  therefore 
direct  that  the  defendant  put  in  a  more  full  and  direct  answer 
to  the  interrogatory  and  aOegation  in   the  BiH,  applicable 
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thereto  so  that  the  justice  of  the  case  may  on  this  point  be 
fully  presented  to  the  Court.  I  shall  also  give  leave  to  the 
plaintiffy  to  put  additional  interrogatories  to  the  defendant  ap- 
plicable to  this  same  allegation,  so  as  to  compel  a  direct  and 
positive  disclosure  of  the  facts  appertaining  thereto.  The 
defendant  is  to  pay  the  costs  of  the  hearing  upon  and  allow- 
ance of  these  exceptions^  which  I  shall  direct  to  be  taxed  at 
ten  dollars. 


Carter  v.  Treadwell. 


Wrbrx  a  IhU  was  brought  by  the  Plaintiff  as  adminiatrator,  and  Uie  Defen- 
dant pleaded,  that  he  was  not  administrator,  inasmuch  as  he  had  not 
taken  oat  administration  in  New  Hampshire  before  filing  this  bill  —  It 
was  hdd^  that  the  plea  was  sufficient  on  general  principles,  and  also  that 
the  statute  of  New  Hampshire  in  relation  to  actions  commenced  by  per- 
sons acting  as  administrators  did  not  govern  the  rule  of  this  Court  in 
equity,  but  was  confined  to  suits  at  law,  and  was  addressed  only  to  the 
Sute  Courts. 

BM^  also,  that  the  Plaintiff  might  maintain  a  suit  in  the  Circuit  Court  as  a 
citixen  of  Maine,  in  his  character  of  administrator,  if  he  took  out  letters 
of  administration  in  New  Hampshire. 

Certain  timber  land  was  purchased  by  A.  of  X.  and  Z.,  A.  agreeing  to  pay 
therefor  at  the  rate  of  one  dollar  per  thousand  feet  for  all  the  good  pine 
timber,  to  be  ascertained  by  certain  persons  appointed  by  all  parties,  who 
were  accordingly  appointed,  and  made  the  estimate.  A .  subsequently  con* 
▼eyed  a  portion  to  D.,  D.  agreeing  with  X.  and  Z.  to  pay  therefor  one  fourth 
of  the  price  in  money  and  the  remainder  in  notes,  and  they  giving  a  bond 
to  convey  to  him  the  land  on  full  payment  of  the  notes.  D.  died  insolvent, 
and  A.  became  his  administrator,  and  agreed  with  X.  and  Z.  in  his  behalf 
to  surrender  the  bond  for  the  notes,  which  was  done.  The  present  biU  wa* 
afterward  brought  by  A.  as  administrator  of  D.,  and  charged  that  there  waa- 
a  gross  error  in  the  original  appraisement,  unknown  to  him,  (A.),  by  which 
D.  had  been  induced  to  make  the  said  bargain,  and  prayed  that  the  bargaia 
should  be  set  aside,  and  the  purchase  money  paid  by  D.  should  be  refunds 
ed.  But  A.  made  no  personal  claim  for  relief,  htoaaheld,  1st,  that  the 
bill  was  objectionable  for  multifariousness  in  mixing  up  the  independent 
claims  which  A.  had  personally  and  which  he  had  as  administrator.    2dy 

▼0L«   III.  3 
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That  it  set  forth  ao  oaae  for  eancelling  the  original  afreenent.  3d,  Thai 
eyeq  if  it  had,  it  was  too  defective  and  loose  to  support  such  a  claim,  in  not 
bringing  the  proper  parties  before  the  Court,  and  in  alleging  a  mere  mis- 
take, without  fraud,  as  a  ground  of  relief,  which,  under  the  circumstan- 
Qf  s,  was  pot  sufficient. 

This  was  a  Bill  in  Equity  in  the  following  terqis  : 

Ezra  Carter,  Junior,  of  Portland,  in  the  County  of  Cum- 
berland, State  of  Maine,  and  a  citizen  of  the  State  of  Maine, 
for  himself  and  also  in  his  capacity  of  Administrator  of  the 
goods,  chattels,  and  estate  of  Seth  R.  Adams,  late  of  Port* 
land,  aforesaid,  and  at  the  time  of  his  decease  a  citizen  of  said 
State  of  Maine — to  which  capacity  of  Administrator,  your 
orator  was  duly  appointed  on  the  twenty-first  day  of  Novem- 
ber, A.  D.  1837,  and  thereafterwards  was  duly  qualified  to 
act  accordingly,  brings  this  his  bill  against  Daniel  H«  Tread- 
well  of  Portsmouth,  in  the  County  of  Rockingham,  State  of 
New  H^mpshir^,  merchant,  and  a  citizen  of  th^  State  of 
New  Hampshire,  and  Alfred  W.  Havep,  of  said  FcNrtsmouth, 
merchant,  and  a  citizen  of  the  State  of  New  Hampshire. 
And  thereupon  your  orator,  complaining,  says  that  on  the 
tenth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-five,  said  Treadwell,  and  Haven, 
and  one  Henry  L.  Wiggin,  were  the  owners,  or  claimed  to  be 
the  owners,  of  seventeen  thirty-second  parts  of  Township 
pumbered  Four  in  the  sixth  range  of  townships  west  of  the 
Kennebec  river,  in  the  million  acres,  so  called,  in  the  State  of 
^aine,  excepting  lands  reserved  for  the  public  uses  —  in  the 
folIowi|)g  proportions,  t:o  wit,  the  said  Treadwell  and  Wiggin 
of  seven  thirty-second  parts  each,  and  the  said  Haven  of 
tikve^  thirty-second  parts,  —  and  being  such  owners,  or  claim- 
ing to  be,  the  said  Treadwell,  Havea  and  Wiggin,  on  the 
same  tenth  day  of  June,  executed  an  Indenture  of  agreement 
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between  themselves  of  the  one  part,  and  said  Ezra  Caiter^  Jr« 
of  the  other  part^  which  laid  Indenture  was  also  executed  by 
the  said  Carteri  and  was  in  the  words  and  figures  following, 
to  wit: 

''This  Indenture^  made  June  10>  1836^  between  Daniel  H« 
Treadwell,  Alfred  W.  Haven,  and  Henrj  L.  Wiggin,  on  the 
one  party  and  Ezra  Carter,  Jr^  witnesseth  —  that  said  parties 
of  the  first  part,  have  agreed  to  sell  to  said  Carter  part  of 
Township  No.  Four,  in  the  sixth  range,  west  of  the  Ketine^ 
bee  river,  in  the  million  acres^  excepting  public  lands,  viz.  thd 
said  Treadwell  to  convey  seven  thirty-second  parts,  and  the 
said  Haven  three  thirty«seoond  parts,  and  the  said  Wiggin 
seven  thirty-second  parts,  and  to  procure  a  suflicient  deed 
firom  the  owners  of  the  remainder,  at  the  rate  of  one  dollar 
per  thousand  feet,  for  all  the  good  merchantable  pine  timber 
thereon,  to  be  ascertained  by  the  report  of  five  good  judges, 
to  be  agreed  upon  by  the  parties  ;  or  if  they  cannot  agree,  to 
be  appointed  by  Daniel  Eastman,  Jr.  and  Phineas  Eastman, 
^f  Lovell,  who  in  that  Case  are  to  be  two  of  the  judges,  if 
they  will  agree  to  it*  Said  judges  to  be  appointed  within 
two  weeks,  to  go  on  as  soon  as  may  be  oonvenient,  and  esti* 
mate  the  amount  of  timber  and  make  their  report ;  and  the 
parties  of  the  first  part  agree  that  upon  failure  to  convey  each 
the  part  owned  by  him  upon  performance  of  the  conditions 
to  be  performed  by  s^d  Carter,  they  will  each,  so  failing,  for- 
feit and  pay  to  said  Carter  such  proportion  of  fifty-five  thou- 
sand dollars  ae  his  part  is  of  the  whole  of  said  tract.  And  if 
they  shall  not  within  a  month  produce  good  bonds  from  the 
owners  of  the  remainder  as  above,  they  will  forfeit  and  pay  to 
said  Carter  one  thousand  dollars  jointiy. 

''And  the  said  Carter  agrees  to  pay  to  the  parties  of  the 
first  part  so  much  as  said  tract  shall  amount  to,  accord- 
ing to  the  Report  of  said  judges,  viz.  —  Five  thousand  dol* 
lars  down^  and  enough  with  said  five  thousand  dollars  to 
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make  up  one  fourth  part  of  the  whole  within  six  months,  and 
the  remainder  in  three  equal  annual  payments,  with  interest 
annually  thereafter ;  interest  to  commence  in  two  weeks  after 
said  Carter  shall  receive  a  copy  of  the  report  of  said  judges ; 
and  said  Carter  is  within  six  months  to  procure  and  deliver  to 
said  parties  of  the  first  part,  good  notes  for  the  three  last  pay* 
ments,  with  a  mortgage  of  the  premises,  or  other  satisfactory 
security ;  and  the  said  Carter  agrees  that  he  will,  within  one 
week,  procure  and  deliver  at  the  Cumberland  House  in  Port- 
land, or  at  said  Treadwell's  house  in  Portsmouth,  a  bond  with 
good  sureties  to  make  the  abovementioned  payments  in  the 
above  described  manner,  and  deliver  the  notes  and  security  as 
above.  The  obligors  to  forfeit  and  pay  to  the  obligees  fifty- 
five  thousand  dollars  on  failure  to  perform  the  conditions 
thereof.  And  the  said  Carter  is  to  forfeit  the  five  thousand 
dollars,  if  he  shall  not  procure  and  deliver  said  bond,  as 
above.  The  expense  of  exploring  and  estimating  the  tiniber, 
to  be  paid  equally  by  the  parties  of  each  part.  The  deeds  to 
be  given  by  the  parties  to  be  warrantee  deeds.  It  is  agreed 
to  extend  the  time  for  appointing  the  appraisers  to  one  month. 
If  the  said  obligors  shall  upon  failure  of  performance  pay  the 
fifty-five  thousand  dollars,  the  parties  of  the  first  part  are  to 
pay  back  to  said  Carter,  the  five  thousand  dollars  paid  by  him. 

D.  H.  Treadwell, 
A.  W.  Haven, 
Henry  L.  Wiogin, 
Ezra  Carter,  Jr." 
And  on  the  same  day  the  said  Treadwell,  by  writing  on  the 
back  of  said  bond,  acknowledged  the  receipt  of  the  five  thou- 
sand dollars  therein  contemplated,  in  part  execution  of  said 

Indenture,  in  the  words  and  figures  following,  viz. <<  June 

19,  1835.     Received  five  thousand  dollars,  the  first  payment 
abovementioned. 

D.  H.  Treadwell." 
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And  afterwards,  to  wit,  on  the  seventeenth  day  of  June, 
A.  D«  1835,  in  furtherance  of  said  Indenture  of  agreement, 
a  bond  was  executed  and  delivered  to  the  Said  Treadwell, 
Haven  and  Wiggin,  agreeably  to  the  provisions  of  teid  In^ 
denture,  signed,  as  your  orator  now  reeoUects,  is  informed, 
and  verily  believes,  and  executed,  by  said  Carter,  Ebenez^r 
H.  Scribner,  Asa  Hanson,  Joseph  Spaulding,  George  Pierce, 
Seth  R.  Adams,  above  named,  and  Nathaniel  S.  LiiUefield, 
an  citizens  of  said  State  of  Maine ;  and  the  receipt  of 
said  bond  was  acknowledged  in  writing  by  said  Tread- 
well,  according  to  the  recollection,  information,  and  belief  of 
your  orator,  on  said  Indenture,  in  the  words  and  figures  fol- 
lowing, to  wit,— —"Portland,  June  17,  1835.  Received  a 
bond  agreeable  to  fhd  import  of  the  foregoing  obligation* 

D.    H.   THEADWISJUL.'' 

And  on  the  same  seventeenth  day  of  June,  A.  D.  1835, 
year  orator,  acting  for  himself,  by  his  writing,  under  his  hand 
and  seal,  either  upon  said  Indenture  or  a  copy  thereof,  as 
yoor  orator  now  recollects,  is  informed  and  believes,  made 
and  executed  a  transfer  and  assignment  of  a  part  of  his  in^ 
terest  th^ein,  as  follows,  viz. 

"  Know  all  men  by  these  presents,  that  I,  Ezra  Carter, 
Junior,  mentioned  in  the  foregoing  contract,  for  the  consider- 
ation hereinafter  mentioned,  and  a  valuable  sum  of  nnoney  to 
me  paid  by  Ebenezer  H.  Scribner,  and  Asa  Hanson  of  Port- 
land aforesaid,  Joseph  Spaulding  of  Caritunk  in  the  County 
of  Somerset,  Oeorge  Pierce  of  Harrison,  Seth  R.  Adams  of 
Windham,  and  Nathaniel  S.  Littlefield  of  Bridgton,  in  the 
County  of  Cumberlamd,  do  hereby  bargain,  sell,  transfer,  and 
assign  unto  tbem  eleven  sixteenth  parts  of  the  foregoing  con« 
tract,  subject  to  the  performance  of  the  same  proportions  of 
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the  conditions  thereof.  To  have  and  to  hold  the  same,  with 
all  the  privileges  thereof,  and  appurtenances  to  the  same  be- 
longing, and  subject  to  all  the  terms,  conditions,  and  agree- 
ments therein  contained,  in  the  following  proportions,  \iz. 
Two  sixteenths  each  to  said  Scribner,  Spaulding,  Pierce, 
Hanson,  and  Littlefield,  and  One  sixteenth  to  said  Adams. 
In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  seventeenth  day  of  June,  A.  D.  1835. 

Ezra  Carter,  Jr." 

And  by  his  further  writing  on  the  same,  your  orator  ac- 
knowledged as  follows,  viz. — <<  June  17,  1835.  I  acknowl- 
edge to  have  received  of  the  several  persons  mentioned  in 
the  above  assignment,  their  several  proportions  of  the  forego- 
ing sum  of  five  thousand  dollars,  paid  by  me  to  the  said 
Treadwell,  Haven  and  Wiggin. 

Ezra  Carter,  Jr." 

And  afterwards,  to  wit,  on  the  twentieth  day  of  said  June, 
the  original  parties  to  said  Indenture,  in  further  and  proper 
execution  of  the  intentions  and  requirements  thereof,  made 
this  agreement  and  signed  the  same,  in  writing,  on  the  back 
of  said  Indenture,  or  a  copy  thereof,  as  follows,  to  wit,  — 

"  We  the  above  named  Daniel  H.  Treadwell,  Alfred  W. 
Haven,  Henry  L.  Wiggin,  and  Ezra  Carter,  Jr.  do  hereby 
appoint  Phineas  Eastman  and  Daniel  Eastman,  Jr.  of  Lovell, 
David  Bradley,  of  Fryeburg,  and  George  W.  King,  of  Port- 
land, and  Winthrop  Smart,  of  Ossipee,  in  the  State  of  New 
Hampshire,  the  foregoing  named  judges,  and  in  case  of  the 
refusal  or  inability  of  either  of  said  persons  to  perform  the 
duties  assigned  them,  then  we  agree  that  said  Phineas  East- 
man and  Daniel  Eastman,  Jr.  shall  fill  all  vacancies ;  and  that 
said  judges  shall  make  duplicate  reports  to  each  of  the  par- 
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ties  as  soon  as  convenient.     And  a  report  of  the  majority 
shall  be  final  and  conclusive  upon  both  parties. 
Dated  June  20,  1835. 

D.  H.  Teeadwell, 
A.  W.  Haven, 
Henry  L.  Wigchn, 
Ezra  Carter,  Jr." 
That  said  Haven  and  Treadwell  did  thereafter  transmit  a 
copy  of  said  Indenture  and  agreement  last  above  cited,  to 
said  Phineas  and  Daniel,  in  a  letter  by  them,  said  Treadwell 
and  Haven,  respectively  signed,  requesting  and  enjoining  up- 
on said  Phineas  and  Daniel  the  performance  of  said  trust,  in 
the  words  and  figures  following,  to  wit : 

<'  Portsmouth,  July  6,  1835. 
''  Messrs.  Phineas  and  Daniel  Eastmany  Jr. :  Gentlemen,  — 
Tott  will  perceive  by  the  above  copy  of  a  contract  made  with 
Mr.  Elzra  Carter,  Jr.,  of  Portland,  that  you  are  appointed  to 
be  two  of  the  judges  of  the  timber  on  No.  4.  We  hope  that 
you  will  accept  the  appointment,  and  we  wish  you  to  notify 
Messrs.  King,  Bradley,  and  Smart  of  their  appointment  im- 
mediately. We  are  desirous  to  have  you  commence  on  the 
duty  as  soon  as  may  be  convenient  to  you. 

Respectfully  yours, 

D.  H.  Treadwell, 
A.  W.  Haven." 
That  said  Daniel  Eastman,  Junior,  Phineas  Eastman,  and 
George  W.  King,  thereafter  declined  acting  as  judges,  pur- 
suant to  said  indenture,  and  thereupon  said  Daniel  Eastman, 
Jr.  and  Phineas  Eastman,  by  the  authority  vested  in  them  as 
aforesaid  for  that  purpose,  appointed  to  fill  said  vacancies 
Andrew  Killgore,  Thomas  Farrington,  and  James  Eastman. 
And  the  said  judges,  in  the  months  of  July  and  August  of 
the  year  last  aforesaid,  proceeded  to  examine  said  land  and  to 
estimate  the  amount  of  timber  thereon,  and  a  majority  of 
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laid  judges,  to  wit,  the  said  Killgorey  Farrtngtoii,  and  James 
Eastman,  agreed  to  report,  aod  did  report  ia  the  words  and 
figures  following,  vix. 

<<  We,  David  Bradley,  Winthrop  Smart,  James  Eastman, 
Thomas  Farrington,  and  Andrew  Killgore,  the  judges  agreed 
upon  and  appcMoted  to  appraise,  judge,  fix  and  ascertain  the 
number  of  feet  of  all  the  good  merchantable  pine  timber  on 
Township  numbered  Four,  in  the  Sixtb  Range  in  the  Million 
Acres,  on  the  West  side  of  the  Kennebec  Rifer,  in  the 
County  of  Somerset,  and  State  of  Maine,  and  wilhin  named, 
exclusive  of  piibKc  lands,  and  having  taken  upon  oarselvea 
the  burthen  of  said  appointment,  and  having  all  ^vea  the 
within  named  Daniel  H,  Treadwell,  Alfred  W.  Haven^Henry 
L.  Wiggin,  and  Ezra  Carter,  Jr.  due  notice  of  the  time  and 
place  of  hearmg  and  of  proceeding  to  ascertain  said  amount 
of  said  timber,  and  all  having  heard  said  parties  within  naoMd, 
and  having  all  personally,  carefally  and  attentively  examined, 
explored,  considered,  estimated  and  aaoertained  all  the  good 
i^erchantable  pine  timber  on  said  Township,  exclusive  of 
public  lands,  we  do  award,  order,  report,  adjudge,  determine 
and  have  ascertained  there  is  on  said  Township,  exdusvve  of 
public  lands,  one  hundred  and  ntnety^^ve  millions^  eight 
hundred  and  fifty  thousand  feet  of  good  merchantable  pine 
timber.  And  we  do  further  award,  order,  report,  adjudge 
and  determine  that  the  expense  of  exploring  and  ascertaining 
said  timber  as  aforesaid,  is  one  thousand  two  Imndred  and 
seventy*four  dollars  and  sixty-nine  dents. 

*^  Given  under  our  hands  this  twenty^igbth  day  of  August, 
A.  D.  1835. 

ANDaEW  KtLtaom, 
Thomas  Fabrinotost, 
Javcs  Eastmait.'' 

<<  And  your  orator  farther  complaining  says,^  that  aiter  said 
report  was  made,  Ebenezer  Scribner,  as  your  orator  haa  been 
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iDformed  and  believes,  went  to  Portsmouth  to  see  said  Tread- 
well  and  Haven  and  Wig^n,  with  a  view  of  settling,  or  en- 
deavoring to  settle  said  concern ;  and  immediately  afterwards 
came  to  Portland,  or  Windham,  or  wherever  said  Adams,  then 
living,  was  found,  and  then  and  there  represented  to  said 
Adams,  that  he,  said  Scribner,  was  authorized  by  said  Tread- 
well  and  Haven  to  offer  said  Adams  that  he  might  have  the 
one-sixteenth  of  said  township,  in  which  he,  said  Adams,  had 
become  interested  as  aforesaid,  at  the  rate  of  seven  doUars 
and  fifty  cents  per  acre,  on  condition  that  he  would  pay  said 
Treadwell  and  Haven  one  quarter  thereof  in  cash,  in  advance, 
instead  of  paying  the  quarter  in  six  months,  as  provided  in 
said  Indenture ;  and  would  give  his  notes  for  the  other  three 
qaartere,  as  provided  and  agreed.  And  said  Adams,  suppos- 
ing and  believing  that  he  was  in  law  bound  and  obliged  to 
purchase  said  land  according  to  the  report  of  said  appraisers, 
and  fully  believing  that  said  report  was  correct  and  true,  and 
that  said  land  did  actually  contain  the  amount  of  timber  spec- 
ified in  said  report,  and  also  believing  that  said  Scribner  w^ 
acting  in  good  faith,  and  was  to  purchase  of  said  Treadwell 
and  Haven  on  the  same  terms,  then  and  there  concluded  to 
purchase  said  one-sixteenth  on  the  terms  aforesaid,  and  to  pay 
therefor  the  sum  of  seven  dollars  and  fifty  cents  per  acre,  one 
fourth  in  money,  and  the  residue  in  three  equal  annual  instal- 
ments, or  payments,  as  aforesaid,  and  in  fulfilment  of  your 
orator's  aforesaid  Indenture  and  agreement  with  said  Haven, 
Treadwell,  and  Wiggin. 

**  That  having  come  to  the  determination  aforesaid,  the  said 
Adams  raised  and  furnished  his  proportion  aforesaid  of  said 
purchase  money,  including  his  proportion  in  the  five  thousand 
dollars  above  named,  paid  to  said  Haven  and  Treadwell  as 
aforesaid,  and  amounting  in  all  to  the  sum  of  two  thousand 
five  hundred  and  fifty  dollars,  and  at  the  same  time  made  his 
three  several  notes  for  the  sum  of  twenty-five  hundred  and 
fifty  doUars  each,  payable  to  said  Treadwell  and  Haven,  in 
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Ode,  two,  and  three  years,  with  interest  annually,  bearing  date 
September  IS,  1835 ;  or  gave  two  such  notes,  payable  in  One 
and  two  years  with  interest,  and  a  note  for  seven  hundred 
seventy-eight  dollars  and  fifty  cents,  payable  in  three  yeara 
with  interest ;  and  for  the  remainder  of  said  third  annual 
payment  gave  said  Haven  and  Treadwell  other  notes  or  seeu^* 
rities,  as  this  complainant  is  informed  and  believes,  amounting 
in  all  to  the  sum  of  twenty-five  hundred  and  fifty  dollars  Cm: 
said  last  annual  payment,  including  said  note  of  seven  hun* 
dred  and  seventy-eight  dollars  and  fifty  cents  ;  and  all  of  said 
payments  and  notes  were  delivered  to  and  received  by  said 
Haven  and  Treadwell  in  Portland  aforesaid,  on  said  twelfth 
day  of  September,  as  the  complainant  is  informed  and  be- 
lieves, and  said  Haven  and  Treadwell  then  and  there  gave 
said  Adams,  according  to  the  information  and  belief  of  this 
complainant,  an  obligation  executed  by  them  in  writing,  in 
the  words  or  substance  as  follows,  viz. 

"  know  all  men  by  these  presents,  that  1,  Daniel  A.  Tread- 
well, of  Portsmouth,  New  Hampshire,  in  consideration  of  the 
sum  of  ten  thousand  two  hundred  dollars,  have  agreed  to  sell 
and  convey  unto  Seth  R.  Adams,  of  Windham,  Maine,  ode^ 
sixteenth  of  Township  No.  4,  Sixth  Range  West  of  Kenne- 
bec River,  in  the  Bingham  Purchase,  except  public  lands, 
being  in  the  Million  Acres,  lying  in  the  County  of  Somerset 
and  State  of  Maine,  according  to  the  survey  and  plan  of  E* 
Ck>burn,  Esq.  by  good  and  sufficient  warrantee  deed  in  fee,  on 
payment  of  said  conditions  as  follows,  viz«—*  The  consid- 
eration is  paid  and  secured  as  follows,  viz.  —  One  quarter 
part  in  cash,  in  advance,  the  other  three  quarters  in  one,  two, 
and  three  years  from  the  twelfth  day  of  September,  A.  D» 
1835,  secured  by  certain  notes  signed  by  said  Adams,  with 
interest  annually.  Now  on  the  full  and  comi^ete  payment  of 
the  amount  aforesaid,  with  interest,  in  the  proportions  afore* 
said,  the  said  notes  are  to  be  void  and  delivered  up,  and  thi0 
agreement  to  be  faithfully  performed,  otherwise  to  be  void 
and  of  no  effect.  D.  H.  Treadwell." 
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<<  That  the  nid  Treadwell  and  Haven  were  jointly  interested 
ia  Aid  oUigationi  gifen  to  the  aaid  Adams  as  aforesaid,  by 
whomsoe? er  signed  and  however  written,  concerning  all  of 
which  yoor  oialor  prays  that  said  Haven  and  Treadwell  may 
be  required  s{>ecialiy  to  answer,  and  annex  a  copy  of  said 
oU^tiOQ  to  their  answer. 

«*  And  year  orator  further  complaining  says,  that  after  said 
Wffitinga,  were  executed,  the  said  Adams,  during  his  life  time, 
paid  divers  huge  sums  of  money  to  said  Treadwell  and  Ha*< 
wa,  in  extiaguishment  of  said  notes,  still  believing  said  land 
to  be  tinabered  as  said  jadges  had  reported,  and  that  he  was 
beuQd  ia  law  to  complete  the  purchase  of  the  same  accord** 
iagly— being  ignorant  of  any  mistake  or  error  in  the  estimata 
bf  them  made  -^  and  advanced  sundry  other  sums  of  money 
in  conducting  operations  on  said  land,  the  whole  proceeds  of 
which  were,  during  the  life  time  of  said  Adams  and  after  his 
deeeate,  received  and  appropriated  by  said  Haven  and  Tread* 
weH  in  further  extinguishment  of  said  notes,  amounting  in  all, 
ae  this  orator  is  informed  and  believes,  including  said  advance 
payoieDtiy  lo  seven  thousand  two  hundred  and  twenty-three 
dallan  twenty^oae  cents,  exclusive  of  interest  on  such  pay- 
ooenlSy  since  the  same  were  respectively  nrnde ;  from  which 
paymenta  your  ovator  believes  should  in  equity,  and  assents  to 
he  dodueled  so  much  of  the  payments  derived  from  said  ope^ 
rations  on  said  laBd>  as  were  conducted  by  said  Adams,  over 
and  above  the  actual  advances  in  mooMy  therefor  made  by 
aaid  Adams,  of  which  sums  your  orator  prays  that  the  said 
Haven  and  Treadwell  may  be  required  specifically  to  answer. 

«^  And  your  orator  fiirther  complaining  saith,  that  some  time 
afler  the  decease  of  aaid  Adams,  to  wit,  in  the  winter  of 
1840,  aa  your  orator  ia  informed  and  believes,  said  Treadwell 
aatd  Haven,  together  with  other  parties  interested  in  said 
bnda,  aad  whhoul  the  participation,  concurrence,  or  knowl- 
edge  of  your  orator,  or  of  said  Adams,  or  of  any  person  aet« 
ing  in  behalf  of  or  represeuttng  said  Adams,  or  his  estate,  he 
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being  then  deceased,  had  certain  proceedings  for  partitioning 
the  several  parts  of  said  land  held  in  common  by  said  Tread* 
well  and  Haven  and  others  ;  and  caused  the  same  to  be  ex- 
amined, explored  and  surveyed  anew  by  Commissioners  duly 
authorized  for  that  purpose,  and  by  others,  which  occasioned 
the  suspicion  and  belief  that  there  had  been  a  gross  mistake 
and  error  on  the  part  of  the  judges  before  named,  in  their 
estimate  and  report  of  the  quantity  of  timber  on  said  Town* 
ship,  and  that  all  parties  had  acted  under  a  mutual  mistake  in 
the  bargain  and  purchase  predicated  upon  said  estimate  and 
report  That  said  suspicion  and  belief  led  to  a  subsequent 
careful  inquiry  and  examination  of  the  fact  thus  suspected 
and  believed  by  purchasers  of  parts  of  said  Township  under 
the  Indenture  and  bargain  aforesaid,  as  this  complainant  has 
been  informed  and  believes,  who  charged  upon  and  notified 
said  Treadwell  and  Haven  of  said  gross  error  and  mistake  on 
the  part  of  said  judges,  committed  as  aforesaid,  and  that  said 
Treadwell  and  Haven  did  thereafter  become  satisfied  and 
convinced  of  the  same,  and  upon  certain  proceedings  institu- 
ted  in  this  Honorable  Court  by  said  other  purchasers  under 
said  Indenture,  did  subsequently  consent  to,  and  did  in  fact 
rescind  said  bargain  and  purchase,  and  refunded  the  money 
and  other  property  received  by  and  paid  to  them,  by  such 
other  purchasers,  for  their  respective  portions  of  said  Town- 
ship, to  the  satisfaction  of  said  other  purchasers.  And  your 
orator  distinctly  charges  upon  said  Treadwell  and  Haven,  up- 
on the  information  and  belief  of  this  complainant,  that  there 
was  a  gross  error  and  mistake  on  the  part  of  said  judges,  in 
their  estimate  and  report  of  the  amount  of  timber  on  said 
Township ;  that  in  said  estimate  and  report,  said  judges  in- 
cluded, either  through  design  or  accident,  a  vast  quantity  of 
timber  that  was  neither  good  nor  merchantable,  and  did  not 
come  within  the  meaning  of  the  Indenture  aforesaid ;  and 
also  a  vast  amount  of  timber  that  did  not  belong  to,  nor  stand 
upon  said  Township ;   that  there  never  was,  in  fact,  upon 


OCTOBEE  TERM,  184a » 

G«rier  v.  Tread  welt. 

said  Townsbipy  and  was  not  at  the  time  of  the  appraiaementy 
estimate  and  report  aforeBaid,  any  thing  like  the  amount  of 
nine  thousand  feet  of  timber  to  the  acre,  of  all  kinds ;  nor 
so  much  as  one  half  that  amount  of  good  merchantable  tim* 
ber ;  nor,  in  fiiet,  more  than  two  thousand  feet  of  such  tim- 
ber  to  the  acre ;  —  that  the  purchase  by  said  Adams  under 
your  orator's  aforesaid  Indenture  with  said  Treadwell  and 
Haren,  was  predicated  entirely  upon  said  estimate  and  report 
of  said  judges,  said  Adams  having  no  other  means  of  learning 
any  thing  of  the  amount'of  timber  on  said  land ;  —  that  the 
whde  purchase  was  founded  on  an  eptire  mistake  and  misap- 
piehensioo  of  your  orator  and  of  said  Adams,  and  also  of 
said  Haven  and  Treadwell,  as  your  orator  distinctly  avers,  if 
said  Treadwell  and  Haven  did  not  know  the  truth  respecting 
the  amount  of  timber  then  actually  upon  said  Township,  or 
have  reason  to  suspect  and  believe  that  said  estimate  and  re* 
port  of  said  judges  were  entirely  wrong,  and  much  beyond 
the  truth,  which  your  orator  prays  may  be  distinctly  answered 
by  said  Treadwell  and  Haven ;  —  that  said  one-sixteenth  part 
of  said  Township,  purchased  as  aforesaid  by  said  Adams,  was 
never  worth  one  half  of  the  amount  said  Adams  paid  for  the 
same,  per  acre ;  that  said  Adams  was  most  grossly  and  griev<- 
ousiy  deceived  and  led  astray  by  said  estimate  and  report  of 
said  judges,  founded  as  it  was  on  a  wrong  mode  of  estimating 
the  amount  of  timber,  and  oh  an  entire  mistake  and  misap- 
prehension of  all  parties  to  it,  and  of  his  obligation  to  pur* 
chase  the  same  under  your  orator. 

And  your  orator  further  charges  that,  as  b^  is  informed  and 
believes,  said  Adams  was  grossly  deceived  and  misled  by  said 
Scribner  in  the  representations  made  by  him  as  to  the  rate  at 
which  said  Treadwell  and  Haven  were  willing  to  sell  their  in- 
terest in  said  Township ; — your  orator  believes  tliat  in  fact 
said  Treadwell  and  Haven  were  willing,  proposed  and  agreed, 
to  sell  their  said  interest  at  the  rate  of  seven  dollars  per  acre, 
and  did  in  fisbcl  sell  a  portion  of  said  township,  to  said  Scrib* 

T0L«   111*  4 


i 


38  NEW-HAMPSHIRE, 


Carter  v.  Treadwell. 


ner,  at  that  rate,  while  the  said  Adams  supposed  that  said 
Scribner  was  purchasing  at  the  same  rate  with  himself  and 
the  other  purchasers  who  signed  the  bond  of  purchase  as 
aforesaid; — and  your  orator  charges,  that  said  Treadwell 
and  Haven  were  purposely  combining  and  confederating  with 
said  Scribner  in  the  premises,  to  conceal  from  said  Adams 
the  true  terms  and  conditions  upon  which  said  Treadwell  and 
Haven  were  selling  said  land  to  said  Scribner,  under  the  In- 
denture aforesaid,  and  to  defraud  said  Adams  by  inducing 
the  belief  aforesaid,  or  afterwards  knew  and  assented  thereto. 
And  your  orator  is  informed  and  believes  the  truth  to  be, 
that  the  whole  of  said  parts  of  said  Township,  specified  in 
the  Indenture  and  obligations  aforesaid,  were  sold  for  seven 
dollars  per  acre,  and  that  the  amount  received  of  said  Adams, 
and  of  said  other  purchasers,  over  that  sum,  on  the  parts  by 
them  purchased  respectively,  went,  or  was  to  go,  to  said 
Scribner's  benefit  in  some  way ;  and  that  to  this  end  said 
Scribner,  and  said  Treadwell  and  Haven  were  confederating 
together,  and  were  mutual  agents  of  each  other,  or  that  said 
Scribner  was  the  agent  of  said  Treadwell  and  Haven  to  in- 
duce said  Adams  to  purchase  at  the  rate  of  seven  dollars  fifty 
cents  per  acre,  and  as  a  compensation  for  his,  said  Scribner's 
services,  in  deceiving  said  Adams  with  said  other  purchasers, 
received  his  own  proportion  of  said  land  at  a  less  rate,  or  that 
said  Treadwell  and  Haven  were  knowing  at  the  time  said 
Adams  purchased  of  them,  and  paid  them  money  and  notes 
as  aforesaid,  that  said  Scribner  had  deceived  said  Adams  in 
the  purchase,  or  had  good  reason  to  suspect  and  believe  that 
said  Adams  was  deceived  by  said  Scribner,  as  to  the  amount 
paid  or  to  be  paid  by  said  Scribner  for  the  number  of  acres 
he  purchased. 

And  your  orator  further  shows  and  complains  unto  this 
Honorable  Court,  that  after  said  Adams'  decease,  said  Tread- 
well and  Haven  preferred  and  presented  their  demands  and 
notes  against  said  Adams  for  payment,  [to  your  orator  as  ad- 
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minifltrator  of  the  estate  of  said  Adams,  and  the  same  were 
examined  and  allowed  for  payment  by  the  Commissioners  of 
Insolvency  duly  appointed  to  hear  and  examine  said  demands 
and  all  other  claims  upon  said  estate  presented  by  creditors  — 
although  said  Treadwell  and  Haven  still  retained  absolute 
title  to  said  land.  And  that  your  orator  did,  in  ignorance  of 
the  mistake,  misapprehension,  and  error  hereinbefore  set  forth 
in  relation  to  the  amount  of  timber  on  said  Township,  and 
in  total  ignorance  of  the  error,  made  as  aforesaid,  by  said 
judges  of  said  timber,  and  without  the  means  of  knowing  or 
suspecting  the  same,  or  the  combination  or  confederacy  of 
the  said  Treadwell  and  Haven  with  the  said  Scribner  as  here- 
in before  set  forth,  to  mislead  and  deceive  said  Adams  re- 
electing the  terms  upon  which  said  parts  of  said  Township 
were  being  sold  by  said  Haven  and  Treadwell,  and  that  the 
same  were  being  sold  in  part  to  said  Scribner  at  a  less  price 
than  seven  dollars  and  a  half  per  acre ;  and  being  ignorant 
of  the  information  and  knowledge  which  the  other  part  pur- 
chasers of  said  Township  had  obtained  in  partitioning  the 
same,  respecting  the  error,  mistake  and  misapprehension 
aforesaid,  and  that  not  one  half  of  the  timber  reputed  by  said 
judges  to  be  on  said  Township  was  to  be  found  in  fact  there- 
on ;  and  being  ignorant  of  said  Haven  and  Treadwell's  dis- 
covery and  knowledge  of  said  error,  mistake  and  misappre^ 
bension,  and  that  in  good  faith  and  justice,  said  purchase, 
made  as  aforesaid  by  said  Adams  of  said  Treadwell  and  Ha- 
ven, was  void,  and  ought  not  to  be  enforced,  and  the  notes 
by  him  given  oi^ht  to  be  surrendered  and  cancelled ;  and 
knowing  the  inability  of  said  Adams'  estate  to  pay  the  re- 
maining unpaid  amount  of  said  notes  and  consummate  said 
purchase,  your  orator  did,  in  his  capacity  aforesaid,  as  admin- 
istrator of  said  Adams'  estate,  at  the  desire  and  request  of 
said  Treadwell  and  Haven,  surrender  to  them  through  their 
attorney,  the  aforesaid  bond,  given  by  them  to  said  Adams  as 
aforesaid,  for  a  conveyance  of  the  land  aforesaid,  in  consider- 
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ation  that  the  surrender  of  the  notei  held  as  aforesaid  by 
said  Treadwell  and  Haven  against  the  estate  of  said  Adams 
should  be  made  by  said  Treadwell  and  Haven,  which  surren- 
der was  made  accordingly,  and  all  of  said  Treadwell  and  Ha- 
ven's demand  aforesaid  was  transferred  and  made  over  by  an 
order  or  assignment  in  favor  of  the  widow  of  said  Adams. 
And  your  orator  further  avers,  that  the  only  claim  which  was 
then,  known  to  your  orator  as  existing  in  favor  of  said  Adams' 
estate,  and  embraced  in  and  by  said  settlement,  against  said 
Treadwell  and  Haven,  was  supposed  and  understood  only  to 
be  a  claim  at  common  law  upon  tlie  bond  aforesaid,  condi- 
tioned upon  the  payment  of  the  notes  aforesaid,  and  the  same 
was  in  that  manner  adjusted,  surrendered  and  cancelled,  to 
wit,  at  Portland  aforesaid,  on  the  eighth  day  of  August,  A. 
D.  1840--^  and  a  written  discharge  executed  accordingly  by 
your  orator,  to  said  Treadwell  and  Haven,  a  copy  of  which 
your  orator  prays  may  be  annexed  to  said  Treadwell  and 
Haven's  answer  to  this  bill. 

That  after  said  settlement  last  aforesaid,  by  this  complain-* 
ant,  with  said  Haven  and  Treadwell,  to  wit,  within  the  year 
next  ensuing,  your  orator  was  for  the  first  time  aofermed  and 
persuaded  of  the  error,  mistake,  and  misapprehension  herein 
before  described,  respecting  the  repolt  of  said  Judges  of  the 
amount  of  timber  on  said  land,  and  of  said  Treadwell  and 
Haven,  ^nd  of  said  Adams,  and  of  the  fraudulent  acts  and 
collusion  towards  said  Adams  by  said  Scribner  and  said 
Treadwell  and  Haven,  as  herein  before  set  forth,  and  believ- 
ing, as  he  now  distinctly  charges  upon  said  Treadwell  and 
Haven,  that,  at  the  time  of  tht  sMkmetit  aforesaid^  and  ilu 
starrender  of  said  bond  to  said  Treadwell  and  Haven  by  this 
compknnantj  and  the  assignment  of  said  notesy  the  said  Tread* 
well  and  Haven  well  knew,  and  believed,  and  improperly  and 
against  good  iaith  and  fair  dealing  designedly  concealed  from 
your  orator  J  to  induce  and  effect  said  settlement,  all  the  afore- 
said facts  and  circumstances  of  the  error  and  mistake  com* 
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mitted  by  the  said  judges  in  their  aforesaid  report  respecting 
the  amoant  of  timber  on  said  township,  and  upon  which  said 
Adams'  purchase  and  bond  and  notes  and  payment  of  money, 
aforesaid,  had  been  made ;  that  they  also  well  knew,  and  be- 
lieved, and  improperly  concealed  from  this  complainant,  that 
said  Adams  had  been  misled  and  deceived  by  the  same ;  and  that 
he  had  been  misled  and  deceived  as  herein  before  stated,  by  the 
said  Scribner,  and  that  it  was  wrong,  and  improper,  and  against 
good  faith  and  fiiir  dealing,  for  this  complainant,  acting  in 
his  aforesaid  capacity  of  administrator  of  said  Adams'  estate, 
to  surrender  said  bond,  and  cancel  the  claim  incident  thereto, 
and  founded  in  the  circumstances  in  which  said  bond  origina- 
ted, in  favor  of  said  estate,  and  lawful  creditors  and  repre- 
sentatives of  the  said  Adams,  against  said  Treadwell  and 
Haven,  and  that  this  complainant  never  could  have  been  jus- 
tified in  so  doing,  had  he  been  possessed  of  the  knowledge  of 
said  error,  mistake,  collusion  and  deception  aforesaid ;  and 
that  this  complainant,  as  administrator  aforesaid,  was  ignorant 
of  the  equity  of  the  claim  of  said  estate  against  said  Tread^ 
well  and  Haven ;  and  that  said  Treadwell  and  Haven  did,  in 
said  settlement,  and  acting  upon  their  knowledge  of  the  error, 
mistake  and  worthlessness  of  the  land  aforesaid,  and  upon 
this  complainant's  ignorance  of  the  discoveries  which  had 
been  made  by  said  Treadwell  and  Haven  and  the  other  part- 
purchasers  of  said  land  with  said  Adams,  in  relation  thereto, 
practice  an  undue,  unwarrantable  and  unconscionable  advan- 
tage upon  this  complainant,  and  as  administrator,  in  said  set- 
tlement, and  that  the  same  ought  to  be  re-opened,  and  re- 
adjusted, which  he  prays  may  be  done.  And  your  orator,  in 
view  of  all  the  facts  herein  before  stated,  being  advised  that 
said  purchase  made  by  the  said  Adams  as  aforesaid,  ought 
not  to  have  been  enforced,  but  that  the  same  should  have 
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been  rescinded — and  that  the  seUlement  of  the  above  de* 
scribed  bond  and  notes,  made  by  tbia  complainant  as  afore*' 
said  with  said  Treadwell  and  Haven  on  the  8th  day  of  August, 
A.  D.  1840,  ought  to  be  rescinded  and  nullified,  and  said 
parties  be  restored  to  their  respective  rigiits  as  the  mxoe  exist- 
ed prior  to  and  at  the  time  of  said  settlement,  have  requested 
the  said  Treadwell  an4  Haven  to  rescind  the  same,  aod  to 
pay  back  to  your  orator  all  the  money  so  as  aforesaid  paid  by 
said  Adams  to  said  Treadwell  and  Haven  for  said  land,  and 
that  said  notes  be  restored  and  cancelled,  and  that  the  estate 
of  said  Adams  be  indemnified  by  said  Treadwell  and  Haven 
for  the  use  or  interest  of  the  money  paid  them  as  aforesaid 

■ 

from  the  times  of  the  payment  thereof.  And  your  orator 
weO  hoped  that  said  defendants  would  have  complied  with 
such  reasonable  request,  but  they  have  refused  so  to  do* 

The  Bill,  after  putting  several  intenrogatories,  cpnchided  with 
a  prayer  that,  *^  upon  a  full  and  perfect  hearing  and  diacoveiy, 
and  understanding  of  all  matters  aforesaid,  all  the  cash  so 
aforesaid  paid  by  the  said  Adams  may  be  refunded,  with  in- 
terest, and  that  the  notes  aforesaid  may  be  given  qp  to  be 
cancelled,  and  that  your  orator  may  be  repaid  the  expenses 
and  damages  which  he  and  said  Adams  may  have  suffered  by 
reason  of  the  premises,  and  that  your  orator,  for  himself^  and 
in  his  said  capacity  of  administrator,  may  have  such  other  and 
further  relief  in  the  premises  as  the  circumstances  of  the  case 
may  require,  and  to  your  Honors  may  seem  meet." 

The  defendants  put  in  a  plea  to  that  part  of  the  Bill  which 
respected  the  claim  as  administrator  of  Adams,  and  a  demur- 
rer to  the  residue  of  the  Bill.    The  plea  was  as  follows : 

"And  now  the  said  defendants  by  protestation,  not  confessing 
all  or  any  of  the  matters  and  things  in  the  said  complainant's 
bill  contained  to  be  true,  in  manner  and  form  as  the  same  are 
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tbereiii  and  thereby  alleged  and  set  forth,  and  denying  all, 
and  all  manner  of  fraud,  firaudolent  combination  and  con- 
spimcy,  contrivance  and  concealment,  as  therein  chaiged,  to 
the  matter  therein  contained,  and  to  so  much  thereof  as  aeta 
forth,  that  taid  Esra  Carter,  Junior,  is  the  administrator  of 
the  estate  of  said  Seth  R.  Adams,  and  to  sonroch  thereof  as 
lelatea  to  any  contract  of  purchase  between  said  Adams  and 
these  defendants  and  seeks  to  have  such  contract  rescinded, 
and  prays  for  relief  in  the  premises,  and  that  these  defendants 
may  be  required  to  refund  to  mid  Carter  aU  the  money  paid 
by  said  Adams  upon  the  said  purchase,  and  that  the  notes 
given  in  paiyment  therefor,  may  be  given  up  to  be  cancelled, 
and  that  the  complainant  may  be  repaid  all  damages  and 
expenses  which  said  Adams  may  have  sufiered  by  reason  of 
the  premises,  do  thereunto  plead,  and  for  plea  say,  that  said 
Carter  is  not  administrator  in  the  BiH  mentiooed,  or  the  legal 
representative  of  said  Seth  R,  Adams,  duly  appointed  and 
qnaKfied  to  act  as  therein  set  forth*  AU  which  matters  and 
things  these  defendants  aver  to  be  true,  and  plead  the  same 
to  so  much  of  mid  Bill  as  aforesaid,  and  pmy  the  jadgment 
of  this  honorable  Court  whether  they  ought  to  be  required  to 
make  any  other  or  further  answer  thereunto.^' 

The  Demurrer  was  as  follows : 

**  These  defendants  by  protestation,  not  confeming  all  or  any 
of  the  matten  «id  things  in  the  said  comphinant's  Bill  con- 
tained, to  be  true,  in  such  manner  and  form  as  the  same  are 
therein  set  forth  and  alleged,  and  denying  all,  and  all  manner 
of  fraud,  iraudolent  combinalion  and  confederacy  therein 
dwiged,  and  in  no  sort  waiving  the  benefit  of  their  piea  filed 
herewith,  but  wholly  relying  and  insisting  thereon  to  so  much 
of  said  BiR  as  therein  set  forth,  do  demur  to  the  restdae  of 
ssid  Bill,  and  for  oause  of  demurrer  show  that  the  complain- 
ant has  not  thereby  made  such  a  case  as  entitles  him,  in  a 
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Court  of  Equity,  to  any  discovery  from  these  defendants,  or 
either  of  thenii  or  any  relief  against  them,  as  to  the  matters 
contained  in  said  Bill ;  and  that  any  discovery  which  can  be 
made  by  these  defendants,  or  either  of  them,  cannot  be  of 
any  avail  to  the  said  complainant  for  any  of  the  purposes  for 
which  a  discovery  is  sought  against  these  defendants  by  the 
said  Bill,  nor  entitle  the  complainant  to  any  relief  in  this 
Court  touching  any  of  the  matters  therein  comphined  of. 

'<  Wherefore,  and  for  divers  other  good  causes  of  demurrer 
appearing  in  said  Bill,  these  defendants  do  demur  to  so  much 
thereof  as  aforesaid,  and  pray  the  judgment  of  this  honorable 
Court  whether  they  shall  be  required  to  make  any  other  or 
further  answer  to  the  said  Bill,  and  pray  to  be  hence  distnissed 
with  their  reasonable  costs  in  this  behalf  sustained." 

The  case  being  set  down  for  argument,  was  now  argued 
upon  the  plea  and  demurrer  by  C.  S.  Devies  for  the  defend- 
ants, and  by  W,  JB.  Y.  Hackeit  for  the  plaintiff. 

Hackeity  for  the  plaintiff,  said : 

The  plaintiff's  counsel  contend,  that  the  demurrer  is  in- 
sufficient to  oust  this  Court  of  the  jurisdiction  claimed  by  the 
Bill,  because  Carter  sues  as  well  in  his  private,  as  his  official 
capacity  of  administrator. 

The  language  of  the  Bill  is  '<  for  himself  and  also  in  his  ca- 
pacity of  administrator,  &.c."  Whether  the  iacts  upon  which 
the  case  depends  will  or  will  not  substantiate  an  equitable  in- 
terest, as  well  for  himself  as  for  his  intestate,  is  a  question, 
which  cannot  be  entered  .upon,  much  less  settled  upon  the 
defendant's  demurrer.  But  this  failure  of  the  Bill  is  a  con- 
clusive answer  to  the  demurrer. 

But  the  facts  set  out  in  the  Bill  show  Carter  to  be  person- 
ally as  well  as  officially  interested.    He  bought  the  interest  in 
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the  land  in  question  under  a  mistake  of  respondents.  Upon 
the  same  mistake  he  sold  to  his  intestate.  If  that  mistake  be 
such  as  vitiates  this  sale  either  as  between  Carter  and  the  res- 
pondentSy  or  as  between  Adams  and  the  respondents,  Carter 
is  al%e  interested ;  for  he  is  interested  upon  his  liability  over 
to  the  estate  of  Adams  for  the  amount  paid  to  him  by  Adams^ 
and  is  interested  again  in  his  own  right  to  recover  back  of 
respondents  the  amount  paid  by  him  to  them. 

The  facts,  as  laid,  then,  are  sufficient,  if  sustained  by  proof, 
to  warrant  the  proceeding  by  Carter  against  respondents,  as  well 
in  his  individual  as  in  his  official  capacity.  He  proceeds  in 
both  capacities,  and  he  is  to  recover  in  either  or  ))Oth,  as  tlie 
equity  of  the  case  shall  dictate  upon  proof  of  all  the  facts. 

Carter  complains  that  he  personally  acted  under  a  mistake 
in  what  he  transacted  with  the  respondents  touching  the  land 
while  acting  in  his  individual  capacity,  and  that  he  acted  tm- 
der  a  Kke  mistake  in  what  he  did  with  them  in  his  c^cial  ea- 
padty ;  and  that  the  respondents  acted  either  fraudulently  or 
mistakenly  in  each  instance,  so  that  all  of  both  transactions  were 
void.  Such  is  the  nature  of  the  allegations  of  the  Bill.  Equi- 
ty alone  can  remedy  these  mistakes.  Carter  is  a  citisen  of  a 
diflerent  state  from  that  of  which  the  respondents  are  citizens. 
If,  as  administrator,  neither  by  virtue  of  the  original  pow- 
ers of  this  Court,  nor  by  the  local  legislature  of  New  Hamp- 
shire, this  Court  cannot  hold  jurisdiction  of  the  case,  it  will 
take  cognisance  of  his  individual  rights  and  liabilities  growing 
out  of  this  transaction  with  the  defendants,  and  retain  jnris- 
diction  of  the  Bill. 

It  is  admitted  that  Carter  is  administrator  of  Adams  in  the 
Slate  of  Maine.  The  jurisdiction  of  this  Court  is  derived 
from  the  amount  in  dispute  and  the  citizenship  of  the  parties. 
Does  the  capacity  in  which  the  phiintiff  sues  nSBdci  the  juris- 
diction of  this  Court  ?  Does  not  citizenship  confer  a  privilege 
independent  of  local  or  state  legislation,  and  draw  after  it  as 
an  incident,  the  capacity  in  which  he  may  claim  to  act  ?    If 
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it  be  not  so^  how  would  this  case  stand  on  principle,  if  the 
fJaintiff  were  administrator  of  Adams  in  New  Hampshire  ? 
He  would  then  be  so  far  naturalized  in  New  Hampshire  as  to 
be  enabled  to  sue  in  their  state  Courts.  Looking  at  the 
prindples  and  objects  on  which  the  jurisdiction  of  this  Court 
rest,  would  there  be  any  violence  in  holding  that  he  was  quoad 
hoc  a  citizen  of  New  Hampshire,  and  therefore  under  an 
incapacity  to  sue  in  this  Court  ?  The  plaintiff  is  the  legal 
representative  of  the  intestate,  and  according  to  the  letter  and 
spirit  of  the  act  conferring  and  defining  the  jurisdiction  of 
this  Court,  has  a  right  to  sue  here. 

But  be  this  as  it  may,  this  demurrer  is  at  least  premature, 
for  by  the  statute  of  New  Hampshire  (Rev.  Stat  320)  it  is 
provided,  that  *'  any  person  interested  in  the  estate  of  any 
person,  deceased,  may  commence  an  action  as  administra- 
tor thereof,  which  shall  not  be  abated  on  the  attachment, 
but  by  reason  that  such  person  is  not  administrator  thereof, 
nor  by  his  decease,  if  the  administrator  then  or  afterwards 
appointed  shall,  at  the  first  or  second  term  of  the  Court, 
endorse  the  writ  and  prosecute  the  same  as  plaintiff"  ;  and 
at  the  second  term  of  the  pendency  of  this  suit  there  may  be 
such  an  administrator  of  Adams  as  the  Court  will  recognize 
as  such.     (2  N.  Stat.  380.) 

Danies,  for  the  defendant,  in  reply,  said : 

The  complainant  has  undertaken  to  bring  this  suit  in  his 
own  behalf,  and  also  in  capacity  of  administrator  of  Adams. 

These  claims  are  entirely  distinct ;  and  a  distinct  objection 
is  presented  to  each  by  these  pleadings. 

To  the  claim  of  the  complainant  in  his  own  right  the  de* 
fendants  have  demurred,  as  exhibiting  no  case  for  the  equita- 
ble interposition  of  this  Court. 

To  the  claim  set  up  as  administrator  of  Adams  the  defend- 
ants, have  by  plea  property  denied  that  he  is  administrator. 

These  objections  (which  were  briefly  opened  before  the 
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Court,  at  May,  in  Portsmouth)  are  to  be  separately  coDsidered 
and  disposed  of. 

To  follow  the  order  of  plaintiff's  argument  —  first,  (in  re- 
gard to  the  complainant's  own  all^d  right,)  on  the  demurrer. 

1.  No  contract  or  transaction  between  the  complainant  in 
his  right  and  the  defendants,  is  set  forth  in  the  Bill,  other 
than  the  mere  purchase  of  the  bond,  on  June  10th,  1835,  for 
the  sum  of  $5000.  In  this  there  was  no  mutuality  on  the 
part  of  the  complainant ;  he  did  not  engage  to  purchase  the 
land ;  he  only  gave  that  price  for  the  privilege.  That  sum 
was  to  be  allowed  towards  the  payment  for  the  land,  if  he 
had  purchased  under  the  bond :  otherwise  it  was  payment 
for  the  bond  itself,  and  for  the  right  of  preemption,  given 
by  it. 

The  complainant  sold  out  eleven  sixteenths  of  his  interest 
to  sundry  persons,  as  set  forth  by  him.  And  a  story  is  car- 
ried on  in  the  Bill  of  dealings  and  negotiations  of  some  of 
them,  or  their  assigns,  with  the  defendants,  with  which  the 
complaioant,  in  his  own  character,  has  nothing  to  do.  You 
look  in  vain  for  any  thing  further  in  regard  to  him  in  his  own 
right,  or  to  any  remainder,  throughout  the  Bill.  He  shows 
himself  to  have  had  no  further  concern  in  the  business  on  his 
own  behalf;  is  nowise  connected  with  any  of  the  parties  in 
any  subsequent  proceedings ;  did  not  become  purchaser  of 
any  part  of  the  lands,  and  ceased  to  have  any  interest  in  the 
subject.  It  is  not  pretended  that  any  mistake  or  fraud  exist- 
ed in  the  transaction  with  Carter,  or  at  that  period. 

Among  those  persons  was  Adams.  And  it  is  suggested  in 
argument,  that  the  Bill  may  be  maintained  on  account  of  the 
complainant's  liability  to  the  estate  of  Adams.  No  liability 
is  shown.  No  pretence  is  made  of  any  mistake  then ;  (the 
pretended  mistake  arose  afterwards,  in  the  doings  of  the  ap- 
praisers or  judges.)  The  complainant  may  wait  till  he  is 
odled  to  account,  and  until  the  transaction  between  himself 
and  Adams  is  rescinded,  if  it  ever  could  be. 
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Seoondlji  as  to  the  plea,  Ne  urjues  aiminiitraior. 

3.  The  defendants  have  pleaded  to  so  moch  of  the  bUl  as 
relates  to  the  claim  of  the  complainant  as  administrator  of 
Seth  R.  Adams,  that  he  is  not  administrator, 

By  setting  down  and  presenting  this  plea  for  argument  the 
allegation  is  of  course  admitted ;  and  it  is  immaterial  whether 
administration  has  or  has  not  been  taken  out  in  another  State, 
as  surmised  in  the  aigument.  Since  the  complainant  has  not 
taken  out  administration  in  New  Hampshire,  he  cannot  sue 
there  as  administrator  in  the  Courts  of  the  United  States. 
To  this  point  Story  on  Conflict  of  Laws  (^513)  and  the 
cases  bearing  upon  it  collected,  have  been  already  cited. 

As  to  the  statute  provision  of  New  Hampshire  referred  to, 
it  is  not  necessary  to  consider  how  it  would  affect  the  juris- 
diction of  the  Courts  of  the  United  States,  as  the  complain- 
ant has  not  shown,  that  he  has  any  such  interest  in  the  estate 
of  Adams,  as  that  provision  contemplates ;  or  that  any  c<m- 
struction  has  been  given  to  it,  or  can  be,  that  would  go  to 
the  extent 

In  short,  it  is  submitted,  that  the  complainant  has  shown 
no  right  or  interest,  in  any  respect,  upon  either  point,  to 
maintain  the  present  Bill,  and  that  it  ought  therefore  to  be 
dismissed. 

STORY,  J.  The  case  presented  by  this  voluminous  Bill 
may  be  thus  briefly  stated.  Carter  purchased  of  the  defend- 
ants and  one  Henry  L.  Wiggin  seventeen  thirty-seowd  parts 
of  a  certain  township  of  land,  in  Maine,  viz.  seven  thirty- 
second  parts  of  Treadwell,  three  thirty-second  parts  of  Haven, 
and  seven  thirty-second  parts  of  Wiggin ;  and  the  vendors 
covenanted  to  procure  a  conveyance  of  the  remaining  fifteen 
thirty-second  parts  from  the  other  owners  to  Carter,  and  who 
was  to  pay  therefor  at  the  rate  of  one  dollar  per  thousand 
feet  for  all  the  good  merchantable  pine  timber  on  the  town* 
ship,  to  be  ascertained  by  the  report  of  certain  persons  to  be 
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appointed  by  the  vendors,  and  Carter  was  to  pay  in  cash 
a  part  of  the  consideration  money,  and  give  a  bond  for  the 
due  fuUihnent  of  the  other  terms  of  the  sale  ;  and  the  vend- 
ors covenanted  to  perform  their  part  of  the  agreement^  or  to 
pay  Carter  $55,000.    The  bond  was  accordingly  executed. 

The  appraisers  were  appointed  and  duly  made  their  report, 
estimating  the  amount  of  the  timber  at  1 95,850,000  feet  of 
good  merchantable  pine  Umber.  Carter  conveyed  to  certaiaH  ' 
persons  eleven  sixteenth  parts  of  his  purchase,  and  among 
others  to  Seth  R.  Adams,  the  intestate,  one  sixteenth  thereof; 
the  parties  to  whom  the  same  were  conveyed  being  the  sure- 
ties upon  his  (Carter's)  bond.  Adams  afterwards  entered  into 
an  agreement  with  Treadwell  and  Haven,  by  which  he  agreed 
to  pay  them  for  his  one  sixteenth  part  of  the  township  at  the 
rate  of  seven  and  a  half  dollars  per  acre,  one  fourth  part  in 
money,  and  the  residue  in  three  equal  annual  instalments,  and 
give  bis  notes  therefor.  This  was  accordingly  done ;  and 
Treadwell  gave  Adams  a  bond  to  convey  the  one  sixteenth 
part  of  the  township  upon  the  full  payment  of  all  the  instal- 
ments. Adams  afterwards  paid  large  sums  of  money  to 
Treadwell  and  Haven  on  his  notes.  Adams  afterwards  died, 
leading  his  estate  insolvent ;  Carter  took  administration  upon 
his  estate  and  made  a  settlement  with  Treadwell  and  Haven 
of  their  demand,  by  which  he  agreed  to  surrender  up  to  them 
their  bond,  and  they  agreed  to  surrender  to  him  the  notes 
then  held  by  them  against  Adams's  estate,  and  their  demands 
were  accordingly  assigned  in  favor  of  Adams's  widow. 

The  Bill  alleges,  that,  in  point  of  fact,  there  was  a  gross 
error  and  mistake  in  the  appraisers  in  their  estimate  of  the 
pine  timber  in  the  township,  there  not  being  half  that  quanti- 
ty thereon ;  that  Adams  in  making  and  completing  his  bargain 
with  Treadwell  and  Haven  was  not  aware  of  the  mistake  and 
error,  and,  in  fact,  was  induced  to  make  that  bargain  by  the 
groBS  deception  and  misrepresentations  of  one  Scribner,  who 
was  acting  in  confederacy  with  Treadwell  and  Haven.    The 
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Bill  further  aHeges,  that  Carter,  at  the  time  of  his  settlement 
with  Treadwell  and  Haven,  was  not  aware  of  the  mistake  and 
error  of  the  appraisers,  or  of  the  deception  and  misrepresent 
tations  of  Scrtbner ;  and  it  insists  that  the  baigain  of  Adams, 
and  his  own  setdement  with  Treadwell  and  Haven,  ought  on 
these  accounts  to  be  set  aside  and  rescinded,  and  the  money 
paid  by  Adams  recovered  back  by  him  as  administrator. 
^The  Bill  does  not  state  any  case  for  relief  to  Carter  himself 
upon  his  original  bargain  and  purchase. 

It  is  under  these  circumstances,  that  the  plea  and  demurrer 
have  been  put  in  to  the  Bill.  And  first  as  to  the  plea.  It 
asserts  that  Carter  is  not  administrator  of  Adams,  as  alleged 
in  the  Bill.  In  point  of  fact,  Carter  has  been  appointed  ad- 
ministrator of  Adams,  who  was  a  citizen  of  Maine  at  his 
death,  by  the  proper  court  in  Maine ;  but  at  the  time  of  filing 
his  Bill  he  had  not  taken  out  administration  in  New  Hamp- 
sffiire,  where  the  defendants  live,  and  where  the  Bill  is  brought^ 
although  administration  has,  since  the  pendency  of  the  Bill, 
been  duly  obtained  by  him  in  New  Hampshire. 

The  first  question  then  is,  whether  the'plea  is  good ;  and  it 
having  been  set  down  for  argument  by  the  plaintiff,  he  there- 
by admits  it  to  be  true  in  point  of  fact,  and  the  only  remain- 
ing ground  for  consideration  is,  whether  it  is  valid  in  point  of 
law.  Upon  general  principles,  there  is  no  doubt  that  it  is 
valid,  unless  there  is  something  in  the  laws  of  New  Hamp- 
shire which  varies  the  known  rule,  that  to  entitle  a  party  to 
recover  a  debt  or  assert  a  claim  as  administrator  against  a 
person  resident  in  another  State  than  that  where  the  intestate 
was  domiciled  at  his  death,  it  is  essential  that  he  should 
have  obtained  letters  of  administration  in  the  State  where  ha 
seeks  to  recover  the  debt  or  to  assert  the  claim.  In  the  pres- 
ent case,  there  is  no  difficulty  in  Carter's  maintuning  a  suit  in 
the  Circuit  Court  as  a  citizen  of  Maine,  in  his  character  of 
administrator  of  Adams,  if  he  should  take  letters  of  adminis- 
tration in  New  Hampshire.  This  has  been  supposed  to  be 
fully  established  ever  since  the  case  of  Chappedelaiae  «.  De- 
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chenaux  (4  Cranch  R.  806) ;  and  therefore  one  inconveni- 
eaoe  supposed  in  the  aigument  at  the  Bar  is  removed.  But  it 
is  said  that  by  a  recent  statute  of  New  Hampshire  (Revised 
Stat*  of  N.  H.  p.  320)  a  different  rule  is  prescribed.  That  stat* 
ate  provides,  '<  that  any  person  interested  in  the  estate  of 
any  person  deceased,  may  commence  an  action  as  adminis* 
trator  thereof,  which  shall  not  be  abated,  nor  the  attachment 
lost  by  reason,  that  such  person  is  not  administrator  thereof, 
nor  by  his  decease,  if  the  administrator  then  or  afterwards 
appointed,  shall  at  the  first  or  second  term  of  the  Court 
endorse  the  writ,  and  prosecute  the  same  as  plaintiff.'' '  It 
is  pkin  firom  the  language  of  this  statute,  that  it  is  solely  ap' 
plicable  to  suits  at  law,  and  not  applicable  to  suits  in  Equity. 
It  is  as  plain,  that  it  is  addressed  to  the  State  Courts,  and  to 
the  State  Courts  only,  and  can  in  no  respect  be  admitted  to 
govern  the  practice  or  proceedings  in  the  Courts  of  the  Uni«* 
led  States  even  in  suits  at  law,  unless  specially  adopted  in 
practice  by  those  Courts ;  and  a  fortiori  it  can  have  no  bear- 
ing upon  the  practice  and  proceedings  thereon  in  suits  in 
Equity.  It  might  furnish  an  analogy  by  which,  possibly,  the 
Courts  of  the  United  States  mig^t  seek  in  a  fit  case  to  regu^* 
late  their  own  discretion;  but  it  can  furnish  no  rule  to  gov-* 
ern  them.  The  statute,  therefore,  does  not  avoid  or  surmount 
the  difliculty ;  and  the  plea  remains,  with  all  its  original  rela- 
vancy  and  force,  as  a  bar  to  the  suit  under  existing  circum^* 
stances. 

As  to  the  demurrer  to  the  residue  of  the  Bill,  vis.  that, 
which  respects  Carter's  claim  in  his  own  individual  and  pei^ 
sonal  right,  it  seems  to  roe  that  it  is  fully  sustained.  There 
are  various  objections  to  it,  which  seem  to  me  strong  and  de- 
cisive. In  the  first  place  it  seems  to  me,  that  the  Bill  is  open 
to  the  objection  of  multifariousness  in  mixing  up  an  indepen* 
dent  churn  of  Carter  in  his  own  right  with  the  transactions  of 
Adams  with  the  defendants,  with  which  he  had  nothing  to 

1  Revised  Butntes  of  New  Hampshire,  1848,  tit  19,  cb.  161,  §  10,  p. 
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do,  except  in  his  capacity  as  administrator.  What  has  Car* 
ter,  individually  and  personally,  to  do  with  the  negotiation 
and  arrangement  by  which  as  administrator  of  Adams  he  sur- 
rendered up  the  bond  and  cancelled  the  notes  given  by 
Adams  to  the  defendants  ?  The  very  groundwork  of  his  Bill, 
to  which  his  prayer  for  relief  is  directly  applied,  is  to  recover 
and  receive  back  from  the  defendants  the  monies  paid  to  them 
by  Adams,  which  monies,  of  course,  must  be  recoverable  and 
receivable  only  in  autre  droit,  as  the  administrator  of  Adams. 
Carter  can  have  no  right  to  mix  up  his  own  personal  claims 
on  the  defendants,  if  any,  in  the  original  purchase  of  the 
township  with  that  of  Adams  under  other  contracts,  and  ar- 
rangements, subsequently  made  without  any  co-operation  or 
connexion  with  Carter.  In  the  next  place,  the  Bill  states  no 
case  whatsoever  for  setting  aside  or  cancelling  the  original  con- 
tract of  purchase  with  the  defendants  and  Wiggin  ;  and  if  it 
did,  it  would  be  fatally  defective,  unless  Wiggin  were  made  a 
party  thereto,  (which  he  is  not,)  or  a  sufficient  ground  were 
shown  why  he  was  not  or  could  not  be  made  a  party ;  if  indeed 
in  such  a  case  it  were  practicable  to  proceed  without  making 
him  a  party ;  upon  which  I  give  no  opinion.  In  the  next 
place,  to  such  a  Bill,  seeking  to  set  aside  and  cancel  the  orig- 
inal contract,  Scribnerand  Hanson,  and  Spalding,  and  Pierce, 
and  Littlefield,>  if  not  the  widow,  or  heirs  of  Adams,  seem  to 
be  necessary  parties,  and  ought  not  to  be  dispensed  with.  In 
the  next  place,  the  Bill,  for  such  a  purpose,  is  far  too  loose  and 
defective,  and  general  in  its  averments,  to  make  out  a  case  to 
set  aside  the  original  purchase  or  cancel  it.  No  fraud  or  in- 
tentional misrepresentation  is  positively  or  directly  alleged  on 
the  part  of  the  vendors,  or  of  the  appraisers  of  the  pine  tim- 
ber. It  is  simply  and  nakedly  stated,  that  the  appraisers  acted 
under  a  mistake  of  the  real  amount  of  the  pine  timber  in  the 
township.  But  how  this  mistake  occurred,  whether  it  was 
any  thing  more  than  an  over  estimate  made  in  the  exercise  of 
a  fair  and  sound  judgment,  or  whether  it  was  by  fraud  or  cir- 
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camvention,  or  imposition  or  design,  is  not  pointedly  put  in  the 
Bill.  The  Court  is  left  to  grope  its  way  in  the  dark  on  this, 
the  very  gist  of  the  Bill,  and  involving  all  its  merits.  Surely 
it  will  not  be  contended,  that  any  mistake,  however  small,  or 
accidental,  or  honest  on  the  part  of  the  appraisers,  the  chosen 
judges  selected  by  the  parties  themselves  for  this  very  pur- 
pose, would  justify  the  Court  in  rescinding  the  original  pur- 
chase. That  would  be  to  defeat  the  very  object  and  intent  of 
the  parties  in  selecting  the  '^  good  judges  "  to  make  the  ap- 
praisement. For  these  reasons,  and  others  might  be  added,  it 
appears  to  me  that  the  demurrer  ought  to  be  allowed. 

But  the  plaintiff  asks,  in  the  event  that  the  Court  should 
sustain  the  plea  and  demurrer,  that  he  may  be  allowed  to 
amend  his  bill.  From  what  has  been  already  suggested,  it 
appears  to  me,  that  the  truest  and  best  course  is  to  have  the 
Bill  dismissed  without  prejudice,  instead  of  attempting  to 
amend  it  in  such  a  manner  as  to  make  it  efficient.  Indeed, 
two  Bills  win  be  necessary,  if  Carter  persists  in  his  own  indi- 
vidual claim,  one  for  that  ckim,  and  one  in  his  capacity  as 
administrator,  for  the  claim  of  Adams.  I  think,  therefore, 
that  the  present  Bill  ought  to  be  dismissed,  with  costs,  but 
without  prejudice  to  any  other  Bill  or  Bills,  which  the  plain- 
tiff may  be  advised  to  bring  in  this  Court. 

5» 
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Sajujel  Veazie  v.  Nathaniel  Williams. 

Where  the  bill  aUeged,  that  the  Plaintiff  was  purchaser  of  certain  mill 
privileges  from  the  Defendant,  which  were  sold  at  auction  by  H.  a« 
ageut  of  the  defendant,  and  that  by-bidders  were  fraudulently  employed, 
who  greatly  enhanced  the  price  by  false  bids,  and  the  Defendant  insisted 
in  argument,  that  a  release  of  all  liability  in  the  premises,  given  by  the 
Defendant  to  H.  his  agent,  but  which  was  not  referred  to  in  the  Bill, 
and  was  not  set  up  in  the  answer  as  a  bar  or  defence,  was  a  release,  by 
relation,  of  the  Plaintiff  as  principal  —  /( teas  held^  that  the  question  as 
to  the  legal  operation  of  the  release  did  not  properly  arise  upon  the  Bill 
and  Answer,  as  it  stood,  and  that  to  raise  the  question,  a  supplemental  bill, 
with  proper  averments,  as  to  the  release,  should  be  filed,  to  enable  the 
Defendant  to  make  full  answer. 

Bill  in  Equity.  The  Bill  sets  forth  in  substance,  that  on  the 
first  day  of  January,  1836,  Nathaniel  L.  Williams  of  Boston, 
and  Stephen  Williams  of  Roxbury,  in  the  state  of  Massachu- 
setts, merchants,  were  the  owners  of  two  certain  mill  privi- 
leges, situated  on  Old  Town  Falls,  in  the  town  of  Orono,  in 
said  State  of  Maine.  And  the  said  Nathaniel  and  Stephen, 
at  the  Penobscot  Exchange,  in  said  Bangor,  on  said  first  day 
of  January,  offered  the  said  two  mill  privileges  for  sale,  at 
public  auction,  to  the  highest  bidder,  and  then  employed  one 
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Henry  A  Head^  to  act  in  their  behalf  as  auctioneer,  and  in- 
structed the  said  Head,  by  themselves,  or  their  agent,  to  put 
the  said  two  privileges  up  for  sale,  beginning  with  the  sum  of 
914,500,  for  the  lowest  bid  or  minimum  price.  And  the 
said  Nathaniel  and  Stephen,  did  further  announce  and  pre- 
scribe as  the  conditions  of  sale,  ten  per  cent,  of  the  pur- 
chase money  to  be  paid  down,  twenty  per  cent,  more  when 
the  deed  should  be  given,  and  the  remainder  in  equal  pay- 
ments of  one  and  two  years.  And  the  plaintiff  complaining, 
says,  that  relying  upon  the  good  faith  of  the  said  Nathaniel 
and  Stephen  in  the  premises,  and  in  the  good  faith  and  hon- 
est and  fair  dealing  of  the  said  Head,  in  making  the  said  sale, 
did  attend  the  said  sale,  and  did  bid  at  the  auction  in  and  by 
one  Samuel  J.  Foster,  his  agent.  And  the  sum  of  $14,500, 
the  minimum  price,  having  been  bid  for  said  two  mill  pHvi- 
leges,  the  said  Head  continued  to  announce  that  a  still  higher 
sum  was  offered  by  some  other  bidder,  and  the  said  Foster 
supposing  that  a  higher  bid  had,  in  fact,  been  made,  did  make 
a  still  higher  bid,  and  the  said  Head  pretending  he  had  re- 
ceived a  still  higher  offer  from  some  other  bidder  at  said  auc- 
tion, the  said  Foster  offered  a  still  higher  sum,  until  at  length 
the  same  privileges  were  stricken  off  to  said  Foster  for  the 
plaintiff,  for  the  sum  of  forty  thousand  dollars,  and  the  plain- 
tiff then  supposing  the  bidding  aforesaid  had  been  actually 
made  in  good  faith,  paid  down  the  sum  of  four  thousand  dol- 
lars, being  the  ten  per  cent,  of  the  purchase  money,  and  the 
further  sum  of  eight  thousand  dollars  on  the  delivery  of  the 
deed,  and  gave  his  promissory  note  for  the  further  sum  of 
fourteen  thousand  dollars,  payable  in  one  year,  with  interest, 
which  note  the  plaintiff  has  since  paid,  and  also  gave  his 
further  note  of  fourteen  thousand  dollars,  payable  in-  two 
years,  with  interest,  on  which  last  note  he  has  paid  the  inter- 
est up  to  Jan.  1,  A.  D.  1840.  And  the  said  Nathaniel  and 
Stephen,  thereupon  made  and  executed  a  good  and  sufficient 
deed  of  said  two  milt  privileges  to  the  plaintiff,  for  the  coo- 
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sideraiion  aforeiaid  of  forty  thousand  dollars^  so  paid  and  se- 
cured to  be  paid.  And  the  plaintiff,  at  the  same  time,  made 
and  executed  to  said  Natlianiel  and  Stephen,  a  deed  of  mort- 
gage of  said  two  privileges,  as  collateral  security  for  the  pay- 
ment of  said  two  notes  of  fourteen  thousand  dollars  each, 
•ad  one  other  note  for  nineteen  hundred  dollars,  part  of  the 
eight  thousand  dollars  aforesaid. 

And  the  plaintiff  further  alleges  and  says,  that  there  was, 
in  &ct,  no  real  bid  at  said  auction  and  sale  aforesaid  for  a 
krger  sum  than  sixteen  or  eighteen  thousand  dollars,  by  or 
for  any  real  purchaser  or  person,  there  intending  to  purchase ; 
but  that  said  Head,  by  sham  and  pretended  bids  as  for  some 
person  unknown  to  the  plaintiff,  run  up  the  said  Foster,  by 
successiTe  pretended  bids  of  one  hundred  dollars  at  a  time 
abbve  the  bids  of  said  Foster,  from  the  said  sum  of  sixteen 
thousand  dollars^  or  some  such  amount,  to  the  enormous 
amount  of  forty  thousand  dollars;  whereas  the  plaintiff 
charges  and  says,  that  in  truth  there  was  no  real  bid  by  any 
person  intending  to  purchase,  or  in  behalf  of  any  bona  fide 
intended  purchaser  whatever,  of  a  greater  sum  than  sixteen 
thousand  dollars  as  aforesaid,  excepting  only  the  bids  of  said 
Foster,  in  behalf  of  the  plaintiff.  And  the  said  Nathaniel 
and  Stephen,  by  reason  of  the  aforesaid  management  and 
proceeding  of  said  auctioneer  in  the  employment  of  said 
Nathaaiel  and  Stephen,  and  by  means  of  his  sham  and  pre- 
tended bids  at  said  sale,  have  received  of  and  from  the  plain- 
tiff a  large  sum  of  money,  to  wit :  the  sum  of  eighteen 
thousand  dollars  and  upwards,  which  in  equity  and  good 
conscience,  they  ought  not  to  have  received,  and  the  plaintiff 
bas  been  greatly  deceived  and  defrauded.  And  although  the 
plaintiff  having,  sioee  the  first  day  of  January,  A.  D.  1840, 
first  discovered  the  fraud  practised  upon  him,  and  having 
tbereupoci  notified  the  said  Nathaniel  and  Stephen,  of  the 
wrongful  doings  and  proceedings  of  the  said  Head  in  the 
jwemisesi  bad  well  hoped  that  the  said  Nathaniel  and  Stephen 
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would  not  have  attempted  to  take  advantage  thereof,  but 
would  have  cancelled  the  deeds  aforesaid,  and  refunded  the 
money  so  wrongfully  obtained  of  the  plaintiff;  yet  the  said 
Nathaniel  and  Stephen,  not  only  have  refused  to  cancel  and 
rescind  the  deeds  aforesaid,  and  to  repay  to  the  plaintiff  the 
purchase  money  or  any  parts  thereof  so  received  by  said  Na- 
thaniel and  Stephen  wrongfully  and  unjustly ;  but  have  sued 
out  of  the  Clerk's  office  of  the  Circuit  Court  for  the  First 
Circuit,  a  writ  of  attachment,  returnable  to  the  Circuit  Court, 
then  next  to  be  held  at  Portland,  within  and  for  the  Maine 
District,  on  the  first  day  of  May  last  past,  and  caused  the 
goods  and  estates  of  the  plaintiff  to  be  attached,  and  him  to 
be  served  with  notice  according  to  law,  which  said  suit  was 
duly  entered  when  and  where  said  writ  was  returnable,  and 
is  now  pending  before  said  Court  as  a  Court  of  law,  in  which 
said  suit  the  said  Nathaniel  and  Stephen  have  declared  upon 
said  last  mentioned  note  of  fourteen  thousand  dollars,  and 
are  seeking  to  prosecute  the  same  to  final  judgment  and  exe- 
cution, and  thereby  to  enforce  payment  of  the  note  aforesaid 
from  the  plaintiff.  All  which  actings  and  doings  of  the  said 
Nathaniel  and  Stephen  are  contrary  to  equity  and  good  con- 
science, and  tend  to  the  manifest  wrong  and  injury  of  the 
plaintiff  in  the  premises. 

The  Bill  prays,  that  the  said  Nathaniel  L.  Williams  and  Ste- 
phen Williams,  may  be  enjoined  from  further  prosecuting  their 
said  suit  at  law  against  the  plaintiff,  brought  for  the  recovery 
of  the  amount  of  said  note,  and  that  they  may  be  ordered  to 
deliver  up  said  note  to  the  plaintiff,  and  that  the  sale  afore- 
said may  be  rescinded  and  annulled,  and  that  the  said  Na- 
thaniel and  Stephen  may  be  ordered  to  pay  back  to  the  plain- 
tiff all  such  sums  as  they  have  received  by  reason  of  the 
premises  from  the  plaintiff,  with  all  due  damages  and  interest, 
and  for  further  relief. 

The  defendants,  Nathaniel  L.  Williams  and  Stephen  Wil- 
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Ikms,  in  their  ADBwer  admit,  that  they  were  owners  of  the 
nid  mill  priYilege,  at  Old  Town  Falls,  as  set  forth  in  the  Bill, 
and  that,  believing  that  from  their  local  situation,  they  would 
command  a  ready  sale  at  a  large  price,  they  employed  one  J. 
Bright,  who  resided  at  the  city  of  Bangor,  not  far  distant 
from  the  said  property,  to  advertise  the  same  for  sale  at  pub* 
lie  auction,  on  the  said  first  day  of  January,  eighteen  hundred 
and  thirty-six. 

That  a  few  days  before  the  said  day  when  the  said  sale 
was  advertised  to  take  place,  the  respondents  not  being  able 
to  go  to  Bangor  and  make  the  necessary  arrangements  for  the 
sale,  employed  and  deputed  one  Stephen  H.  Williams,  the 
son  of  the  said  respondent,  Stephen  Williams,  to  go  to  Ban* 
gor,  and  employ  an  auctioneer,  and  make  all  necessary  ar- 
rangements for  the  sale.  But  the  respondents  deny  that  then 
or  at  any  other  time,  they  instructed  the  said  Stephen  H. 
Williams  or  the  said  Bright,  or  any  other  person,  or  in  any 
way  intimated  or  su^ested  to  them,  or  either  of  them,  or  to 
any  other  person,  that  there  should  be  any  by-bidding,  or  any 
fictitious  bid  at  the  said  auction  sale,  or  any  other  practice 
whatsoever  at  the  said  auction  sale,  inconsistent  with  entire 
fairness  and  good  faith,  or  that  at  any  time  before  the  said 
sale  took  place,  the  said  Stephen  H.  Williams  or  the  said 
Bright,  or  the  auctioneer  employed,  as  hereinafter  mentioned, 
or  any  other  person  whosoever,  received  from  these  respon- 
dents, or  either  of  them,  to  the  knowledge  or  belief  of  either 
of  them,  any  authority,  instruction,  intimation,  or  suggestion, 
to  run  the  said  property  up  by  fictitious  bids,  at  the  said  auc- 
tion, or  to  do,  or  cause  to  be  done,  any  thing  fraudulent  or 
un&ir,  or  inconsistent  with  entire  and  perfect  good  foith. 

The  respondents  admit,  that  they  did  affix  a  minimum 
price,  of  fourteen  thousand  five  hundred  dollars,  to  the  said 
property,  as  is  stated  in  the  said  Bill,  intending  to  protect  the 
same  from  being  sacrificed  and  sold  for  much  less  than  its  true 
value,  but  aver  that  they  did  not  instruct  their  agent,  or  any 
other  person,  to  keep  the  same  secret,  and  though  they  have 
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no  personal  knowledge  thereof,  yet  they  believe  and  admit, 
tbal  it  was  well  known  at  the  said  auction  sale,  that  §uch  min- 
imum price  liad  been  prescribed  and  fixed  by  the  vendors  of 
said  property ;  but  they  are  informed  and  believe  it  to  be 
true,  that  no  bid  was  made  at  the  said  sale  by  any  agent  of 
the  respondents,  in  consequence  of  the  fixing  of  the  said 
minimum  price ;  bids  far  exceeding  that  amount  being  imme- 
diately made  by  those  desiring  and  intendiiig  to  purchase,  so 
that  no  agent  of  the  respondents  bad  any  occasion  to  bid 
thereon,  to  prevent  the  same  from  being  sold  for  less  than  the 
said  minimum  price.  And  the  respondents  further  admit, 
that  the  other  conditions  of  sale  were,  ten  per  cent,  of  the 
purchase  money  to  be  paid  down,  twenty  per  cent,  more 
when  the  deed  should  be  delivered,  and  the  remainder  was 
to  be  paid  in  two  equal  instalments,  at  tlie  end  of  one  and 
two  years  from  the  sale. 

That  they  are  informed,  and  believe  it  to  be  true,  that  the 
said  Stephen  H.  Williams,  being  empowered  and  commis- 
sioned by  the  respondents  as  aforesaid,  proceeded  to  Bangor 
aforesaid,  and  having  made  inquiry  after  a  suitable  auctioneer, 
was  recommended  to  employ  one  Henry  A.  Head,  a  person 
who  was  said  to  be  duly  licensed  and  empowered  to  act  in 
that  capacity,  under  the  taws  of  the  State  of  Maine,  and  to 
be  a  skilful  man»  and  much  employed  in  the  sale  of  lands ; 
and  thereupon  the  said  Stephen  H.  Williams,  supposing  and 
believing  him  to  be  an  honest  man  and  a  good  auctioneer, 
did  employ  lum  to  act  as  auctioneer  in  making  sale  of  the 
said  property  at  the  said  auction.  And  the  respondents  are 
informed  and  verily  believe  it  to  be  true,  that  the  said  Stephen 
H.  Williams  did  not  authorize  or  request  the  said  Head  or 
make  any  suggestion  or  intimation  to  him,  that  he  the  said 
Head  shoukl  or  might  pretend,  that  he  had  received  any  bid, 
which  he  did  not  in  iact  receive,  or  should  or  might  do  any 
act  or  thiqg  which  would  be  conlrary  to  the  most  perfect  good 
fidth,  or  in  any  way  inconsistent  with  the  just  rights  of  bid* 
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ders  or  parchasera,  at  an  open  and  fair  auction  sale ;  but  on 
the  contrary  thereof,  the  respondents  are  informed,  and  verily 
believe,  and  do  aver,  that  the  said  Head  was  employed  by  the 
said  Stephen  H.  Williams,  as  a  public  officer  empowered  by 
the  laws  of  Maine  to  make  auction  sales,  and  with  the  full 
belief  that  the  same  would  be  conducted  by  him  in  all  res* 
pects  as  his  duty  as  such  public  officer  required  ;  and  they 
are  further  informed  and  believe  it  to  be  true,  that  the  said 
Head  was  not  authorized  or  requested  by  the  said  Stephen  H. 
Williams,  or  in  any  way  empowered  to  bid  up  to  the  said 
minimum  price  for  the  said  property,  or  to  make  any  bid 
whatsoever  thereon,  on  account  of  your  respondents.  And 
the  respondents  further  say,  that  they  were  not  present  at  the 
said  sale,  and  have  no  personal  knowledge  thereof ;  but  to 
the  best  and  utmost  of  the  knowledge  and  belief  of  each  of 
them  respectively,  they  deny,  that  there  was  no  real  bid  at  the 
said  auction  sale  for  a  larger  sum  than  sixteen  or  eighteen 
thousand  dollars,  or  any  such  sum,  by  or  for  any  real  purchas- 
er or  person  there  intending  to  purchase ;  or  that  the  said 
Head,  by  sham  and  pretended  bids,  run  up  the  said  Foster 
(in  the  said  Bill  mentioned  as  the  agent  of  the  said  complain- 
ant) by  successive  pretended  bids  of  one  hundred  dollars  at 
a  time,  above  the  bids  by  the  said  Foster,  from  the  sum  of 
sixteen  thousand  dollars,  or  any  such  amount,  to  the  sum  of 
forty  thousand  dollars ;  or  that  in  truth  there  was  no  real  bid 
by  any  person  intending  to  purchase  in  behalf  of  any  intend- 
ed bona  fide  purchaser  of  a  greater  sum  than  sixteen  thousand 
dollars,  or  any  such  sum.  That  after  the  said  sale  had  taken 
place,  the  said  Veazie  did  represent  to  the  respondents,  that 
the  said  Foster  had  acted  as  his  agent  in  bidding  off  the  said 
property  at  the  said  auction,  and  exhibited  very  great  anxiety 
to  have  the  conveyance  of  the  said  property  made ;  and  the 
respondents  are  informed,  and  believe  it  to  be  true,  that  there 
was  at  the  time  of  the  said  sale,  a  great  competition  for  the 
purchase  of  the  said  property,  not  only  on  account  of  its  own 
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intrinsic  value,  but  also  on  account  of  its  local  position  in  re- 
spect to  other  property  belonging  to  different  persons ;  and 
that  the  said  Veazie,  before  the  said  sale,  authorized  the  said 
Foster  to  bid  as  high  as  forty  thousand  dollars  for  his  account ; 
and  that  the  said  Veazie,  immediately  after  the  said  sale,  man- 
ifested great  eagerness  to  have  the  bargain  closed,  and  much 
anxiety  lest  the  respondents  should  be  induced  by  an  offer  of 
a  laiger  sum  than  forty  thousand  ddlars  by  some  other  per- 
son, to  refuse  to  complete  the  same.    But  the  respondents, 
acting  in  entire  good  faith,  and  without  any  fraud,  conceal- 
ment, or  misrepresentation,  proceeded  to  execute  the  contract 
aforesaid,  and  did  execute  and  deliver  to  the  said  Veazie,  a 
good  and  sufficient  deed  of  the  said  property,  and  received 
from  the  said  Veazie  the  money  payments  in  the  said  condi- 
tions of  sale  mentioned,  and  a  further  portion  of  the  purchase 
money,   amounting   to  the  sum    of  two  thousand  dollars, 
which  the  said  Veazie  voluntarily  paid  in  cash,  and  the  notes 
of  the  said  Veazie,  payable  in  one  and  two  years  respectively, 
for  the  residue  of  the  said  purchase  money,  secured  by  a 
mortgage  upon  the  said  property ;  and  the  said  Veazie  having 
paid  one  of  the  said  notes,  the  respondents  were  content  to 
allow  the  other  to  remain  unpaid,  though  at  maturity,  the 
said  Veazie  continuing  to  pay  annual  interest  on  the  same  up 
to  the  first  day  of  January,  eighteen  hundred  and  forty,  when 
he  made  the  last  payment  i  though  the  said  Veazie  never  gave 
to  your  respondents,  nor  to  either  of  them,  to  the  knowledge 
or  belief  of  either  of  them,  any  information  or  notice,  that 
he  deemed  the  said  sale  invalid,  for  any  reason,  or  would  not 
pay  the  said  remaining  note,  until  on  or  about  the  fourteenth 
day  of  January,  A.  D.  eighteen  hundred  and  forty-one  ;  and 
the  respondents  then  caused  a  suit  to  be  instituted  on  the  said 
note,  which  is  the  same  suit  mentioned  in  the  said  Bill  of 
complaint 
And  the  respondents,  further  answering,  say,  that  since 
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the  said  sale  was  made,  and  before  the  filing  of  the  said  Bill, 
more  than  five  years  and  six  months  had  elapsed.  That,  in 
the  mean  time,  not  only  have  yoor  respondents  lost  the  ben- 
efit of  much  evidence,  which  they  verily  believe  they  might 
have  obtained,  as  to  the  occurrences  at  the  said  sale,  but  there 
has  been  a  very  great  change  and  depreciation  in  the  value  of 
real  property,  of  all  kinds,  in  that  part  of  the  said  district  of 
Maine,  where  the  said  property  is  situated,  and  in  an  especial 
manner  has  there  been  such  change  and  depreciation  in  the 
value  of  the  said  property,  sold  to  the  said  Veazie,  as  afore- 
said. That  owing  to  a  large  increase  in  the  number  of  mills 
in  that  vicinity,  the  growing  scarcity  of  timber,  and  the  con- 
centration of  timber  lands  into  a  few  hands,  together  with  the 
financial  difficulties  by  which  the  country  has  been  oppressed, 
mill  seats,  on  that  part  of  the  Penobscot  river,  and  especially 
those  in  question,  have  been  greatly  depreciated  in  value,  and 
are  now  intrinsically  worth  very  much  less  than  when  the  said 
sale  was  made ;  and  these  respondents  are  informed  and  be- 
lieve, that  changes  have  been  made  in  the  said  property,  by 
building  on,  and  otherwise  altering  the  same. 

The  respondents  are  not  informed  at  what  time,  in  particu- 
lar, the  said  Veazie  pretends  to  have  first  discovered  the  pre- 
tended fraud  in  the  fiaid  Bill,  alleged  to  have  been  practiced 
at  the  said  sale,  but  the  respondents  verily  believe,  that  what- 
soever was  done  at  the  said  sale,  material  to  the  interests  or 
right  of  the  said  Veazie,  might  have  been  known  to  him  at 
any  time,  if  the  same  were  not  actually  known  to  him,  as  to 
which  the  respondents  have  no  knowledge  or  information,  and 
they  pray  that  proof  of  due  diligence  may  be  required  of  the 
said  Veazie.  The  respondents  verily  believe,  that  since  the 
changes  aipresaid  have  taken  place  in  the  condition  and  value 
of  the  said  property,  the  said  Veazie  would  gladly  annul  the 
said  bargain,  and  have  the  said  property  restored  to  your  re- 
spondents, in  its  altered  and  depreciated  state,  and  compel 
your  respondents  to  repay  to  him  so  much  of  the  price  thereof 
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as  he  has  pdd  to  them,  and  so  much  money  as  he  has  seen  fit^ 
for  his  own  purposes,  and  pursuant  to  his  own  views  and  plans, 
to  expend  on  the  said  property ;  but  your  respondents  pray 
the  judgment  of  this  honorable  Court,  whether,  after  the 
kpse  of  so  much  time,  and  after  such  great  changes  have  ta- 
ken'place  in  the  condition  and  value  of  the  said  property,  this 
honorable  Court  will  set  aside  the  said  contract,  more  e^- 
cially  as  the  said  respondents  deny,  tp  the  best  and  utmost  of 
their  knowledge,  information  and  belief,  that  the  alleged  fraud, 
stated  and  charged  in  the  said  Bill,  was  in  fact  practised,  or 
that  the  respondents,  or  either  of  them,  to  the  knowledge  or 
belief  of  the  other  of  them,  have  or  has  ever  concealed  from 
the  said  Veazie,  or  attempted  to  conceal  from  him,  or  used 
any  means  whatsoever  to  conceal  from  him  any  matter  or 
thing,  done,  said,  or  transacted  at  the  said  sale,  or  having  any 
connection  therewith ;  and  the  respondents  further  say,  that 
they  are  informed,  and  believe  it  to  be  true,  that,  previous  to 
the  said  sale  being  made,  the  said  Head  made  some  inquiries 
of  the  said  Stephen  H.  Williams,  the  agent  of  your  com« 
pbinants,  as  to  his  compensation,  to  which  the  said  Stephen 
H.  Williams  answered,  he  would  pay  him  what  was  customa- 
ry, and  this  was  the  only  contract,  agreement,  or  understand- 
ing with  the  said  Head,  in  regard  to  his  compensation. 

That  just  before  the  said  sale  began,  the  said  Head  said  in 
a  laughing  way,  that  he  should  be  willing  to  take  for  his  ser- 
vices, what  the  property  should  bring  over  the  said  minimum 
price ;  but  the  said  Stephen  H.  Williams  understanding  the 
remark  as  not  seriously  intended,  made  no  reply ;  and  these 
respondents  verily  believe  that  said  remark  was  meant  as  a 
jest,  for  they  are  informed,  and  believe  it  to  be  true,  that  the 
said  Head  never  after  recurred  to  it.  And  the  respondents 
are  informed,  and  believe  it  to  be  true,  that  the  said  Stephen 
H.  Williams  paid  to  the  said  Head,  the  sum  of  two  hundred 
dollars  as  a  compensation  for  his  services  as  auctioneer  in 
selling  the  said  property ;  that  the  said  payment  was  made 


e4 MAINE, 

Veazie  «.  Williaau. 


after  the  said  sale  had  been  effected,  and  the  sum  paid  was 
deemed  reasonable  by  the  said  Stephen  H.  Williams,  and  was 
not  disapproved  by  these  respondents,  when  the  same  came 
to  their  knowledge,  and  that  there  was  no  contract,  agree- 
ment, or  understanding,  to  the  knowledge  or  belief  of  the 
respondents,  that  the  said  Head  was  to  receive  nothing  for  hia 
services,  if  no  sale  were  effected,  nor  any  other  contract, 
agreement,  or  understanding  than  the  one  above  mentioned. 

The  following  Agreement  of  facts  also  appeared  in  the 
case: 

In  the  above  entitled  cause,  it  is  agreed,  that  before  the  said 
Bill  was  filed  by  the  complainant  against  the  defendants,  the 
counsel  of  the  complainant  called  on  the  witness.  Head,  who 
has  been  examined  in  this  cause,  and  requested  the  said  Head 
to  state  to  him  the  facts  and  circumstances  of  the  sale  at  auc- 
tion, which  is  the  subject  of  this  suit,  and  upon  a  suggestion 
by  the  said  Head,  that;  it  might  involve  him  in  some  pecuni- 
ary responsibility,  the  counsel  of  the  complainant  assured  the 
said  Head,  that  the  complainant  would  give  him  a  release  of 
all  claims  on  his  part.  That  afterwards,  and  before  the  said 
Bill  was  filed,  the  said  Head  was  summoned  to  give  a  deposi- 
tion in  perpetuam,  before  two  magistrates,  at  Bangor,  in  the 
said  district ;  and  the  complainant  and  his  counsel,  and  also  a 
gentleman  of  the  Bar,  who  appeared  in  behalf  of  the  said 
respondents,  being  present,  the  release,  a  true  copy  whereof 
is  hereto  annexed,  and  which  may  be  used  instead  of  the 
original,  was  drawn  by  one  of  the  said  magistrates,  and  exe- 
cuted and  delivered  to  the  said  Head,  by  the  said  complain- 
ant. That  the  gentleman  who  then  and  there  acted  as 
counsel  for  the  said  respondent,  has  not  acted  for  them  in  this 
suit  in  Equity,  —  Messrs.  Curtis,  of  Boston,  and  Mr.  Charles 
S.  Daveis,  of  Portland,  having  conducted  the  defence  of  this 
suit,  —  and  neither  they  nor  the  respondents,  had  any  knowl- 
edge of  this  release,  until  after  the  publication  of  the  evidence 
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in  this  suit,  when  finding  an  allusion  to  it  in  the  testimony  of 
the  said  Head,  they  took  measures  to,  and  did  procure  a  copy 
thereof.  And  it  is  further  agreed,  that  the  said  release,  and 
the  above  facts  and  circumstances  may  be  referred  to,  and 
made  use  of  in  this  cause,  with  the  same  effect  as  if  the  same 
had  been  put  in  issue  by  a  cross  Bill,  and  admitted  by  the 
answer,  and  this  agreement  is  to  be  made  a  part  of  the  said 
case,  and  to  be  filed  therein. 

''  Know  all  men  by  these  presents,  that  I,  Samuel  Veazie,  of 
Bangor,  in  the  county  of  Penobscot  and  State  of  Maine,  Es- 
quire, in  consideration  of  one  dollar  to  me  paid  by  Henry  H. 
Head  and  Nehemiah  O.  Pillsbury,  both  of  said  Bangor,  auc- 
tioneers, and  late  co-partners  in  the  auction  business,  under 
the  firm  and  style  of  Head  &  Pillsbury,  the  receipt  whereof 
I  do  hereby  acknowledge,  do  hereby  release  and  discharge 
said  Head  Sl  Pillsbury,  jointly  and  severally,  from  all  dama- 
ges by  me  sustained,  or  supposed  to  be  sustained,  and  from 
all  action,  or  causes  of  actions,  to  me  accrued,  or  accruing, 
in  consequence  of  any  misfeasance,  non-feasance,  or  mal- 
feasance, or  any  illegal  management,  by  them  done,  per- 
formed, or  suffered,  at  the  sale  at  auction  of  Nathaniel  L, 
Williams  and  Stephen  Williams'  real  estate,  situated  in  Old 
Town,  in  said  county  of  Penobscot,  on  or  near  Old  Town 
Falls,  so  called,  which  was  sold  at  auction,  in  or  near  January 
I  St,  1835,  by  the  said  Head  &  Pillsbury,  as  auctioneers, 
hereby  also  releasing  the  said  Head  Sl  Pillsbury  from  any 
claim  for  damage,  by  or  in  consequence  of  any  of  their  pro- 
ceedings, relating  to  said  sale  of  said  property. 

''  In  witness  whereof,  I  have  hereto  set  my  hand  and  seal, 
this  twenty-first  day  of  July,  A.  D.  1841 . 

Samuel  Veazie." 

This  cause  came  on  by  consent  of  counsel,  to  be  argued  at 
Boston  at  the  October  Term,  1843,  and  was  opened  by  Rog* 
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ers  for  the  plaintiff,  and  by  B.  R.  Curtis  for  the  defendants, 
(with  whom  was  C.  P.  Curtis.) 

B.  R.  Curtis  for  the  defendants  contended,  as  a  preliminary 
point,  decisive  of  the  whole  cause,  that  the  release  to  Head, 
the  auctioneer,  connected  with  the  agreement  of  the  parties, 
amounted  to  a  virtual  extinguishment  of  all  right  of  action 
against  the  defendants,  since  a  dtschai^e  of  Head  from  all  re- 
sponsibility was  a  discharge  of  his  principals  also,  who  were 
only  liable  for  his  torts  by  relation ;  and  if  they  were  compellable 
to  pay  damages  to.  the  plaintiff,  or  the  relief  sought  by  the 
Bill  was  obtained,  they  would  have  an  action  over  against 
Head,  so  that  it  would  defeat  the  indemnity  intended  by  the 
release. 

Rogers  insisted,  that  this  was  contrary  to  the  intent  of  the 
parties  in  the  release,  which  was  to  discharge  Head,  person- 
ally, from  all  liability,  but  to  retain  the  entire  right  against  the 
defendants,  in  the  same  manner  as  if  the  release  had  not  been 
given. 

STORY,  J.,  said :  In  my  judgment,  there  are  intrinsic 
difficulties  in  proceeding  further  in  this  case,  upon  this  point, 
in  the  present  posture  of  the  record.  The  release  is  not  re- 
ferred to  in  the  Bill ;  nor  any  attempt  there  made  by  any  al- 
legation to  show,  that  its  general  terms  are  not  to  be  under- 
stood, in  their  fullest  sense,  as  a  complete  release  and  a  full 
indemnity  to  Head.  Neither  is  the  release  set  up  as  a  de- 
fence or  bar  in  the  answer,  so  as  to  put  it  in  issue,  much  less, 
so  as  to  enable  the  Court  to  say,  that  it  ought  not  to  be  inter- 
preted in  the  most  ample  manner  in  favor  of  Head,  and 
consequently  in  favor  of  the  defendants.  The  agreement 
indeed  does  bring  it  before  the  Court,  but  incidentally,  and  not 
directly  as  a  matter  in  issue.  And  indeed,  upon  the  language 
of  the  agreement,  nothing  more  would  seem  to  be  put  in  issue 
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than  the  mere  fact  of  its  existence.  It  is  plain,  therefore,  that 
the  plaintiff  cannot  avail  himself,  in  this  state  of  the  proceed- 
ings, of  the  point,  on  which  he  relies,  viz.  that  the  release  was 
not  intended  to  relieve  the  defendants,  but  only  to  relieve 
Head  from  personal  responsibility ;  and  that,  notwithstanding 
the  terms  of  the  release,  upon  its  actual  intent,  as  understood 
by  the  parties  at  the  time,  the  defendants  were  not  discharged 
truly.  What  may  be  the  actual  operation  of  the  release  in 
the  present  case,  as  to  the  defendants,  I  do  not  presume  now 
to  decide.  But  certainly  the  question,  whether  it  is  not  a 
virtual  discharge  of  the  defendants  by  operation  of  law,  is  a 
question  of  grave  importance,  and  of  no  inconsiderable  diffi- 
culty. At  least,  I  can  only  say,  that  I  feel  that  there  is  great 
weight  in  the  argument  of  the  defendants'  counsel  on  this 
point. 

To  bring  the  whole  question  properly  before  the  Court,  in 
a  manner,  which  will  enable  us  to  understand  and  thoroughly 
to  sift  it,  it  seems  to  me  that  it  will  be  necessary  for  the  plain- 
tiff to  file  a  supplemental  Bill  to  bring  the  release  directly  be- 
fore the  Court,  with  suitable  averments  as  to  its  object  and 
intent,  so  that  the  defendants  may  put  in  a  full  answer  there- 
to, and  proofs  on  the  point  may  be  introduced  on  both  sides. 
In  the  mean  time,  and  until  the  supplemental  proceedings 
are  bad,  it  will  be  right  to  suspend  the  further  hearing  of  the 
cause. 

Upon  this  instruction  of  the  Court,  Rogers  for  the  plaintiff, 
(with  whom  was  Preble,)  moved  for  leave  to  file  a  supple- 
mental Bill,  and  that  in  the  mean  time  the  further  hearing  of 
the  case  be  suspended. 
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».^.«  C  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Sapreme  Court. 
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The  Gertrude,  Wm.  F.  Andrews,  Claimant. 

The  tackle,  apparel  and  furniture  of  a  foreign  ressel  wrecked  upon  our 
shore,  and  landed  and  sold  separate  from  the  hull  are  not  goods,  wares 
and  merchandize  imported  into  the  United  States  within  the  meaning  of 
the  reTenue  laws. 

Goods  taken  and  landed  from  a  foreign  vessel  wrecked  upon  the  coast  are 
not  subjected  to  forfeiture  under  the  5th  section  of  the  Act  of  March  3, 
1799,  ch.  122,  by  being  landed  without  a  permit  from  the  Collector. 

This  was  an  appeal  from  the  decree  of  the  District  Court  for 
the  district  of  Maine. 

Tlie  original  proceedings  in  the  District  Court  are  fully 
presented  in  the  following  statement  of  facts  and  in  the  opin- 
ion of  the  district  Judge. 

This  was  a  libel  for  a  forfeiture  founded  on  the  50th  sec- 
tion of  the  collection  Act  of  1799,  (ch.  128.)  The  libel  al- 
ledged,  that  on  the  1st  of  January,  1840,  certain  goods, 
wares  and  merchandise  of  the  value  of  $400,  brought  from  a 
foreign  port,  were  unladen  from  the  brig  Gertrude,  without  a 
permit  therefor  having  been  first  obtained  from  the  collector 
of  the  port,  against  the  form  of  the  statute,  whereby  said  brig 
became  forfeited  to  the  United  States.    It  appeared  from  the 
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endence,  that  she  was  a  British  brig,  and  that  on  the  9th  of 
December,  1840,  she  was  driven  on  shore  in  a  stonn,  and 
wrecked  on  the  north  side  of  West  Quoddy  Head.  On  the 
application  of  the  master,  surveyors  were  appointed  by  Solo- 
mon Thayer,  a  notary  public,  to  examine  the  vessel,  who  after 
visiting  and  examining  her,  reported  her  to  be  a  wreck,  and 
in  consideration  of  her  exposed  situation  and  the  danger  that 
she  would  go  to  pieces  in  the  event  of  another  storm,  advised 
that  she  should  be  sold  the  next  day  where  she  lay,  and  she 
was  sold  accordingly.  The  day  following  the  sale  she  was 
got  off  the  rocks  and  towed  into  the  harbor  of  Eastport.  She 
had  at  the  time  no  cargo  on  board,  but  her  cables,  anchors 
and  rigging  appear  to  have  been  taken  on  shore  while  she  lay 
on  the  rocks  at  Quoddy  Head,  and  before  she  was  carried  to 
Eastport,  and  this  was  the  unlading,  which  was  relied  upon 
as  involving  a  forfeiture  of  the  vessel. 

The  case  was  argued  by  Holmes ^  District  Attorney,  for  the 
United  States,  and  by  C.  S.  and  E.  H.  Daveis,  for  the 
claimant. 

WARE,  District  Judge.  The  single  question  in  issue^ 
between  the  parties  in  this  case,  is  whether  there  has 
been  a  forfeiture  by  unlading  goods,  wares  and  merchandise 
from  the  brig  Gertrude,  of  the  value  of  $400,  without  a  per* 
mit  having  been  first  obtained  therefor  from  the  collector  of 
the  district,  within  which  they  were  landed*  The  argument 
has  indeed  taken  a  somewhat  wider  range,  but  the  judgment 
of  the  court  must  follow  the  allegata  et  probatOy  and  be  con- 
fined to  the  matters  that  have  been  put  in  issue  by  the  parties 
in  thejr  pleadings,  and  which  are  made  out  by  the  proofs. 

By  the  act  of  Congress,  March  2,  1799,  (ch.  128,  ^  SO,) 
under  which  the  forfeiture  is  claimed,  it  is  provided,  that  no 
goods,  wares  or  merchandise,  brought  in  any  ship  or  vessel 
from  any  foreign  port  or  place,  shall  be  unladen  from  such 
ship  or  vessel  within  the  United  States  without  a  permit  from 
the  c(4lect<Mr  of  the  port^  or  the  naval  officer,  if  there  be  one ; 
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and,  if  they  are  unladen  contrary  to  the  act,  the  master  and 
all  other  persons  knowingly  concerned  in  aiding  in  the  unlad- 
ing or  delivering  are  subjected  to  a  penalty  of  $400 ;  and 
when  the  goods  so  unladen  shall  amount  to  $400  in  value, 
the  ship  herself  with  her  tackle,  apparel  and  furniture,  shall  be 
subject  to  forfeiture. 

There  is  no  direct  evidence  that  any  thing  was  unladen 
from  the  vessel,  and  it  is  conceded  that  she  had  no  cargo  on 
board.  But  it  appears  when  she  went  ashore,  that  she  bad 
on  board  two  anchors  and  two  chain  cables,  and  certain  other 
furniture  and  rigging  employed  in  the  navigation  of  the  ves- 
sel, which  were  not  on  board  when  she  was  brought  into 
Eastport  As  no  account  is  given  of  them  by  the  claimants, 
it  must  be  presumed  that  they  were  landed  while  she  was  ly- 
ing on  the  shore  near  West  duoddy  Head.  If  it  were  oth- 
erwise, it  would  be  easy  for  the  claimants  to  show  it.  It  is 
also  clear  from  the  evidence,  that  the  value  of  the  rigging,  of 
which  the  vessel  had  been  stripped,  including  the  cables  and 
anchors,  was  more  than  $400. 

Upon  these  facts  two  questions  have  been  raised  and  ar- 
gued at  the  bar.  First,  whether  the  tackle,  apparel  and  furni- 
ture of  a  vessel  thus  cast  on  shore  a  wreck,  which  have  been 
actually  used  or  have  been  specially  destined  for  the  use  of 
the  vessel  in  navigating  her,  are  goods,  wares  and  merchan- 
dise imported  into  the  United  States  within  the  true  intent 
and  meaning  of  the  revenue  laws.  At  the  first  blush,  this 
question  would  seem  to  admit  a  very  easy  answer.  The  rig- 
ging and  apparel  of  a  ship  are  a  part  of  the  ship,  and  there- 
fore not  merchandise  in  any  other  sense  of  the  word  than 
that  in  which  the  ship  herself  is.  • 

But  it  is  said,  that  when  the  ship  is  wrecked  and  the  rigging 
separated  from  the  hull,  it  becomes  merchandise  in  the  ordi- 
nary sense  of  the  word.  It  is  sold  as  such,  and  becomes 
mixed  in  the  general  mass  of  consumable  commodities  in  the 
country.    When  thus  separated  with  the  intention  of  being 
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thrown  into  the  market  and  sold,  as  these  articles  take  the 
place  of  others  of  the  same  character,  which  are  regularly 
imported,  the  argument  is,  that  there  is  the  same  reason  for 
charging  them  with  duties  as  there  would  be  if  they  were  im* 
ported  as  cargo,  and  of  course  subjecting  them  to  all  the  re- 
straints and  safeguards  imposed  by  the  revenue  laws  upon 
regular  importations.  All  this  may  be  admitted  to  be  true, 
and  the  question  will  still  return,  whether  this  has  been  done 
by  the  legislature.  However  just  and  reasonable  it  may  be, 
that  goods  thus  introduced  into  the  country,  and  sold  for* 
common  use  and  consumption,  should  be  subject  to  duties,  it 
is  quite  clear  that  the  court  has  no  authority  to  impose  the 
tax.  Our  duty  is  limited  to  the  inquiry  whether  it  has  been 
imposed  by  the  legislature. 

If  we  look  tlirough  the  whole  of  the  numerous  acts  of 
Congress  laying  duties  on  merchandise  imported,  as  well  as 
those  regulating  the  collection  of  the  same,  we  shall  find  they 
uniformly  contemplate  the  cargo ;  they  refer  to  articles  having 
the  quality  of  merchandise  in  the  ordinary  and  most  popular 
sense  of  the  word.  They  refer  also  to  goods  intended  to  be 
introduced  into  the  country  for  sale  and  consumption,  or  for 
the  general  purposes  of  commerce.  Although  they  speak 
generally  of  goods  imported  or  brought  into  the  United  States, 
it  has  been  uniformly  held  that,  to  constitute  an  importation 
within  the  true  meaning  and  intent  of  these  laws,  the  arrival 
must  be  voluntary,  with  the  intent  to  import  them.  If  there- 
fore a  vessel  not  bound  to  the  United  States  is  by  stress  of 
weather  forced  into  our  ports,  this  will  not  constitute  an  im- 
portation, upon  which  the  right  to  duties  will  attach.  This, 
as  the  authorities  cited  at  the  argument  abundantly  prove,  has 
been  the  uniform  construction  given  to  the  revenue  laws. 
(1  Gall.  R.  206) ;  The  Mary,  (5  Cranch,  362) ;  U.  S.  v. 
Vowen,  (1  Gall.  R.  342) ;  U.  S.  v.  Arnold,  (2  GaU.  204)  ; 
Frince  v.  U.  S.,  (1  Peters  C.  C.  R.  256)  ;  Pral  v.  U.  5.,  (4 
Cranch^  347)  ;  PeUh  v.  Ware.    A  like  construction  has  been 
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given  to  the  navigation  laws  of  England ;  (Reeves'  Law  of 
Shipping,  303)  and  probably  the  same  rule  prevails  in  every 
civilized  community.  It  can  only  be  a  people,  who  have  made 
but  little  progress  in  civilization,  that  would  not  permit  foreign 
vessels  in  distress,  to  seek  safety  in  their  ports,  except  under 
the  charge  of  paying  import  duties  on  their  cargoes,  or  under 
penalty  of  confiscation,  if  they  were  prohibited  goods,  which 
would  be  the  consequence  of  applying  to  such  cases  the  rigor 
of  the  fiscal  laws.  Against  such  a  country  the  unfortunate 
mariner  might  justly  exclaim, 

*'  Que  hanc  tain  barbara  morem 


Permittit  patria?  hospitio  piohibemar  arenie." 

To  hold  then  the  rigging  of  a  vessel  cast  by  misfortune  a 
wreck  on  our  shores  to  be  goods,  wares  and  merchandize  im- 
ported into  the  United  States,  would  be  extending  the  opera- 
tion of  the  revenue  laws  beyond  what  their  natural  and  obvi- 
ous meaning  requires.  The  fiscal  laws  of  the  country,  which 
furnish  the  means  by  which  the  whole  machinery  of  the  gov- 
ernment is  sustained,  although  they  impose  burthens  on  indi- 
viduals, are  not  to  receive  the  strict  and  narrow  construction, 
that  is  given  to  penal  laws.'  Neither  are  they,  like  remedial 
laws,  to  be  enlarged  by  construction,  so  as  to  include  cases, 
which  seem  to  stand  on  the  same  reason  with  others,  which 
are  within  the  express  words  and  the  plain  intention  of  the 
law,  if  it  is  not  apparent  that  they  were  intended  to  be  includ- 
ed by  the  legislature.  They  are  to  be  applied  according  to 
their  plain,  natural  and  obvious  meaning,  regarding  as  well 
the  general  tenor  as  the  particular  words  of  the  law ;  as  com- 
prehending all  cases,  which,  from  the  general  scope  of  the 
law,  appear  to  have  been  intended  and  contemplated  by  the 
legislature ;  and  neither  to  be  extended  by  analogy,  nor  res- 
trained by  a  strict  construction,  from  the  notion  that  they  be- 
long to  the  class  of  penal  laws,  because  they  impose  burthens 
on  individuals  as  a  condition  of  their  being  allowed  the  free 
disposition  of  their  property.     (1  Sumner,  R.  16.) 
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The  revenue  laws  in  all  cases  contemplate  a  ship  as  a  single 
object,  and  when  it  is  subjected  to  any  fiscal  charge,  it  is  im* 
poaed  under  the  name  of  a  tonnage  duty.  The  rigging,  fur* 
niture  and  appurtenances  are  a  part  of  the  ship.  See  the 
case  of  the  United  &ate$  v.  A  Chain  Cabk,  (3  Sumner,  R. 
362) ;  the  very  question  was  presented  whether  a  chain  cable, 
which  had  been  purchased  in  a  foreign  country  for  the  use  of 
the  Teasel,  was  embraced  by  the  revenue  laws,  under  the 
terms  "  goods,  wares  and  merchandise,''  which  could  not  be 
landed  without  a  permit.  The  Court  held,  that  it  was  not. 
If  this  vessel  had  gone  to  pieces  on  the  rocks,  so  that  there 
had  been  nothing  but  fragments  remaining,  it  would  hardly  be 
pretended  that  tlie  broken  yards,  the  torn  sails  and  damaged 
cordage,  with  the  fragments  of  the  huU,  would  come  within 
the  descriptive  words  of  goods,  wares  and  merchandize  im- 
ported, and  liable  to  duty,  or  that  it  would  be  necessary  for 
the  master  under  penalty  of  confiscation  of  the  wreck  to  ob- 
tain a  permit  from  the  collector  before  he  could  collect  the 
di^eda  membra  on  the  shore.  And  yet  in  what  discriminative 
features  would  that  case  difier  from  the  present  ?  It  might 
be  said  of  every  part  of  these  fragments,  that  they  were  goods, 
wares  and  merchandize  brought  into  the  United  States  from 
a  foreign  country,  with  the  same  reason  as  it  is  said  of  the 
rigging  io  this  case.  My  opinion  is,  that  the  materials  and 
riggging  of  a  foreign  vessel  cast  upon  our  shore  as  a  wreck, 
when  landed  and  sold  do  not  come  within  the  purview  of  the 
revenue  laws  as  merchandize  imported. 

But  if  this  opinion  is  erroneous,  then  the  second  question 
which  has  been  argued  will  arise,  whether  in  this  case  a  for- 
feiture of  the  vessel  has  been  incurred  by  landing  the  goods 
without  a  permit.  It  is  not  to  be  readily  supposed,  that  a 
provision  so  highly  penal,  as  this  section  of  the  law  is,  was 
intended  to  be  applied  to  a  class  of  cases,  in  which  a  com- 
pliance with  its  terms  would  in  some  instances  be  impossible, 
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and  in  all  involye  the  most  imminent  danger  of .  the  entire 
loss  of  the  property.  When  a  vessel  is  thrown  upon  the 
coast  a  wreck,  the  cargo  must  be  saved  by  such  means  as  are 
practicaUe,  or  not  ^saved  at  all.  If  the  master,  before  taking 
measures  for  placing  it  beyond  thid  reach  of  the  waves,  must 
wait  until  hp  can  obtain  a  permit  of  the  collector  for  that  pur- 
pi^se,  whose  residence  miay .  bp  a  dny's  journey  from  his  vessel, 
it  is  very  evident,,  that  in  many  caifes  the  entire  cargo  would 
be  swallowed  up  by  the  waves  before  the. permit  could  be  obr 
tained.  To  require  a  compliance  with:  this  section  of  the 
law  in  such  cases  would  be  nearly  equivalent  to  the  revival  of 
the  old  and  barbarous  custQm,.  by  whjph  all  wrecked  goods 
were  confiscated..  Such  a  construction  of  the  law  is  wholly 
inadmissible^  if :  it  will  admit  of  .any  other.  Now  if  w.e  look 
at  this  sectipn  in  coonexion  with  the^whple  tenor  pf  the  law» 
it  is  evident  that  the  l^islati^re  contemplated  only  cases  of 
vessels,  which  jiad  arrived  in  safety  at  the  regular  port  of  their 
destination,  and  certainly  diid  not  contemplate  cases  where  a 
compliance  with  the  law  would  be  impracticable.  Upon  the 
common  principles  therefore  of  coQgtruii^  statutes,  the  words 
of  this  section  must  be  so  interpreted  as  to  carry  into  effect 
the  general  intent  of  the  lawgiver,  neither  to  defeat  it,. nor  to 
extend  it  tp  cases  clearly  beyond  the  pur  view,  pf  ,tbe  law. 

Bi|t  this  can  hardly  be  considered  as  an  open  question «  It 
was,  as  it  seems  to  be,  conclusively  settled  in  the  case  of 
Peish  v.  Ware,  (4  C^nch^  347y)  more  than  thirty  years  ago. 
For  though  in  that  case  there  w.i^s  no  allegatipn.  in  the  libel 
founded  on  this  section  of  the  law,  there  w,as  one  founded  on 
the  51st  section,  and  in  deciding  it,  the  Co\irt  thpgght  neces- 
sary to  give  a .  construction  tp  the  50th.  In  that  case,  the 
goods  were  landed  from  a  wreck  witbput  a  permit,  and  it  was. 
held  that,,  upoq  just  legal  construction^  thet. landing  of  the 
goods  did  not  subject  them  tp  forfeiture  under  the  50th  sec- 
tion. Tb^  act  of  landing  in  such  a  case,  the  court  said,  is 
not  within  the  law,  which  is  calculated  for  cases  in  which  the 
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general  requisitions  of  the  law  can  be  complied  with,  and  not 
for  salvage  goods  in  cases  where  they  cannot  be. 

Upon  the  whole,  the  conclusion  to  which  I  am  brought  is, 
First,  that  the  tackle,  apparel  and  furniture  of  a  foreign  vessel 
wrecked  upon  our  shore,  and  landed  and  sold  separate  from 
the  hull,  are  not  goods,  wares  and  merchandise  imported  into 
the  United  States,  within  the  meaning  of  the  revenue  laws. 
And  in  the  second  place,  if  they  are  t<5  be  so  considered,  that 
they  are  not  subject  to  forfeiture  under  the  50th  section  of 
the  act  of  March  2,  1799,  (ch.  122,)  by  being  landed  without 
a  permit  from  the  collector.  At  the  same  time,  it  may  not 
be  improper  to  remark,  that  there  is  something  of  mystery 
hanging  over  this  case.  The  evidence  before  the  court  is 
sufficient  to  raise  the  questions,  which  have  been  considered, 
and  yet  it  is  pretty  clear,  that  the  whole  evidence  which  it 
was  in  the  power  of  the  parties  to  produce,  has  not  been  be- 
fore the  Court.  It  is  a  little  singular,  that  the  informer  in  this 
case  is  the  purchaser  of  the  vessel  at  the  sale  that  was  made 
in  conformity  with  the  recommendation  of  the  surveyors; 
that  he  does  not  insist  upon  his  title,  and  that  the  claimant 
now  resisting  the  forfeiture  Ms  the  original  British  owner. 
What  might  be  the  resnlt  if  every  fact  in  the -power  of  the 
parties  to  prove  was  spread  upon  the  record,  is  not  for  me  to 
say.  I  can  act  only  upon  the  allegations  that  are  made  and 
the  fiELcts  that  are  proved,  and  oh  them  my  opinion  is,  that  the 
law  requires  me  to  pronounce,  for  the  restoration  of  the 
vessel,  but  1  shall  grant  a  certificate  of  probable  cause  of 
seizure. 

4 

From  the  Decree  an  appeal  was  taken  to  the  Circuit  Court 
on  behalf  of  the  United  States. 

The  cause  was  briefly  argued  in  the  Circuit  Court  by  Cr. 
Paries  for  the  United  States,  and  by  Charles  L.  and  E,  K. 
Davcis  for  the  defendant. 
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STORY^  J.  I  have  examined  the  record  aod  the  opinion 
of  the  learned  judge  of  the  District  Court  delivered  in  the 
present  case.  I  fully  concur  in  that  opinion^  and  have  no  de- 
sire to  add  any  thing  to  his  reasoning,  which  is  so  cogent  and 
so  satisfactory ;  or  to  amplify  the  authorities  which  he  has  so  dili- 
gently consulted  and  commented  on.  My  judgment  is,  that 
the  decree  of  the  District  Court  ought  to  be  affirmed. 


Philip  Greeley  and  another  v.  Joseph  Smith  and  the 

Exchange  Banc. 

A  coBFORATXOH  established  by  and  in  a  State,  and  doing  bnaineM  tbere, 
is  to  be  deemed  a  citizen  of  the  S  tate,  and  the  citizenship  of  the  cor- 
porators  is  immaterial  to  the  jnrisdictton  of  the  Courts  of  the  United 
BUtes. 

Where  a  suit  is  brought  by  or  against  a  corporation  in  the  Courts  of  the 
United  States,  the  State  in  which  the  corporation  is  created  and  estab- 
lished  should  be  ayerred. 

it  is  perfectly  competent  for  this  Court  to  grant  a  motion  to  strike  out  the 
name  of  one  of  the  Defendants,  where  its  jurisdiction  might  otherwise 
be  ousted.  The  same  practice  also  obtains  in  the  Supreme  Court  of  the 
United  States,  and  is  within  the  remedial  action  of  the  Judiciary  Act  of 
1789,  cb.  20,  §  32. 

This  is  an  action  of  Trover,  for  two  thirds  of  a  certain  brig^ 
called  the  Walsan,  and  of  two  thirds  of  a  certain  other  brig, 
called  the  Alfred. 

The  defendants  put  in  at  the  return  term  the  following 
plea :  And  now  the  said  Joseph  Smith,  in  his  proper  person,  and 
the  said  president,  directors  and  company  of  the  Exchange 
Bank,  by  Ashur  Ware,  their  president,  in  his  proper  person, 
come  and  defend  the  wrong  and  injury,  &c.,  and  say,  that 
the  Court  here  ought  not  further  to  take  cognizance  of  or 
sustain  the  action  aforesaid,  because  they  say,  that  one  James 
Harris,  of  Boston,  in  the  Commonwealth  of  Massachusetts, 
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and  a  citizen  of  said  Commonwealth  of  Massachusetts,  was, 
at  the  time  of  the  setting  out  of  the  plaintiffs'  writ  in  this 
action,  and  still  is  a  stockholder  in  the  said  Exchange  Bank, 
one  of  said  company,  and  a  corporator ;  viz.,  an  owner  of 
twelve  shares  of  the  capital  stock  thereof,  and  one  of  the 
defendants  in  this  action ;  and  they  further  aver,  that  said 
Commonwealth  of  Massachusetts,  of  which  said  Harris  is  a 
citizen^  is  the  same  State  or  Commonwealth,  of  which  the 
plaintiffs  in  their  writ  have  averred  themselves  to  be  citizens ; 
all  which  they  are  ready  to  verify. 

■ 

Wherefore,  they  pray  judgment,  if  the  Court  here  will 
take  further  cognizance  of  or  sustain  the  said  action  ;  and  for 
their  costs. 

At  the  May  Term,  1843,  the  plaintiffs  moved  to  amend 
their  writ  by  striking  out  from  the  same  the  names  of  the 
President,  Directors  and  Company  of  the  Exchange  Bank, 
as  defendants. 

And  at  May  Term^^  1844,  the  motion  being  r^isted,  was 
argued  by  Thomas  A.  Dehlois  for  the  plaintiffs,  and  by 
John  Hand  for  the  defendants. 

The  following  authorities  were  cited  by  the  plaintiffs  in 
support  of  their  motion.  Calloway  s.  Dobson,  1  Brocks  C. 
C.  R. ;  Anon.  1  Gall.  C.  C.  R.  25 ;  Russell  v.  ClarVs  Exec- 
utors, 7  Cranch  R.  69 ;  The  Judiciary  Act,  ^  32 ;  Smith  v. 
Jackson,  I  Paine,  490;  Revised  Stat,  of  Maine,  ch.  115^ 
^19;  Ordway  v.  Wilbur,  16  Maine  R.  263  ;  Ames  v.  Wes- 
ton, ib.  266 ;  Fogg  v.  Greene,  ib.  282 ;  and  the  12th  and 
13th  Rules  of  Court. 

STORY,  J.  I  have  no  doubt,  whatsoever,  that  it  is  per- 
fectly competent  for  the  Court  to  grant  the  present  motion. 
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It  is  often  dpne  in  the  Circuit  Court  in  this  Circuit,  where 
the  jurisdiction  of  the  Court  would  or  might  be  otherwise 
ousted.  The  same  practice  has  been  sanctioned  upon  the 
same  ground  by  the  Supreme  Court  of  the  United  States ; 
and  it  is  fully  within  the  remedial  operation  of  the  32d  sec- 
tion of  the  Judiciary  Act  of  1789,  ch.  20. 

But  I  do  not  think  this  amendment  is  now  necessary  to 
sustain  the  jurisdiction  of  the  Court.  The  case  of  the  Louis- 
ville,  Cincinnati  and  Charleston  JR.  JR.  Company  v.  Letson, 
decided  at  the  last  term  of  the  Supreme  Court  of  the  United 
States,  (2  Howard's  Rep.  497,)  is  decisive  on  the  point. 
There  it  was  held,  after  a  full  review  of  all  the  former  deci- 
sions, that  a  corporation  established  by  and  in  a  State,  and 
doing  business  there,  is  to  be  deemed  a  citizen  of  the  State  ; 
an  artificial  person,  indeed,  but  still  a  citizen ;  and  that  the 
citizenship  of  the  corporators  was  immaterial  to  the  jurisdic- 
tion of  the  Courts  of  the  United  States.  This  decision  puts 
an  end  to  all  controversy  on  the  point,  and  also  puts  an  end 
to  what  has  long  been  felt  by  the  profession,  as  well  as  the 
Bench,  to  be  an  anomaly  in  our  jurisprudence.  But  I  think, 
that  it  ought,  in  strictness,  to  be  averred,  that  the  corpora- 
tion is  a  corporation  created  by  and  established  in  the  State 
of  Maine.  Perhaps  the  language  used  in  the  descriptive  part 
of  the  present  writ  is  sufficiently  direct  for  the  purpose,  as 
the  corporation  are  described  to  be  "  The  President,  Direc- 
tors and  Company  of  the  Exchange  Bank,  a  corporation  in 
Portland  in  the  State  of  Maine,  and  the  stockholders  of  which, 
together  with  the  said  Smith,  are  inhabitants  of  and  residents 
in  said  State  of  Maine,  and  citizens  thereof." 

The  plaintiffs  may,  therefore,  have  their  choice  to  amend 
the  writ  as  they  by  their  motion  ask,  or  simply  amend  it  by 
adding  the  words  above  suggested,  as  they  shall  be  advised. 
The  amendment  should  be  with  costs  simply  of  the  Term. 
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The  United  States  of  America  v.  The  President, 
Directors  and  Company  of  the  Canal  Bank. 

Thx  United  States  haye  no  such  priority  oyer  other  creditors  of  their  debt- 
ors, as  to  entitle  them  to  a  prior  satisfaction,  by  attachment  and  leyy,  oyer 
prior  attaching  creditors. 

In  Massachusetts  and  Maine,  a  creditor,  attaching  real  estate,  can  hold  th« 
same  against  a  person  purchasing  prior  to  the  attachment,  but  whose  deed 
is  not  recorded  until  after  the  attachment ',  proyided  the  attaching  credi- 
tor has  no  notice  of  the  deed,  at  the  time  of  the  attachment. 

The  United  States,  by  attachment  and  leyy  of  execution  upon  real  estatei 
'  do  not  acquire  any  better  title  to  the  same,  than  the  debtor  himself  had. 

B.  attached  certain  land,  as  the  property  of  C,  on  October  4, 1839,  and  leyied 
an  execution  thereon,  on  I9oyemberil,  1840.  C.  conyeyed  the  same  land 
to  H.  by  deed,  prior  to  the  attachment,  but  the  deed  was  not  recorded  un- 
til October  26,  1839,  and  B.  had  no  notice  thereof,  prior  to  that  time. 
The  United  States  recoyered  judgment  against  C  and  H.  on  duty  bonds, 
subsequent  to  October,  1839,  and  leyied  their  execution  on  the  same  pre* 
miaes,  prior  to  Noyember  11, 1840,  "  as  the  estate  of  any  or  all  the  debt- 
ors." It  was  kdd^  that  the  United  States  were  not  entitled  to  a  priority 
against  B. 

This  was  a  writ  of  entry,  on  the  plaintifTs'  own  seisuiy  where- 
in they  demanded  of  the  defendants  seisio  and  possession  of 
certain  premises,  situated  in  Portlandi  Maine,  described  in  the 
writ.  It  appeared,  from  the  agreed  statement  of  facts,  that 
on  the  24th  of  October,  1839,  the  present  defendants  attach- 
ed certain  real  estate,  of  which  the  demanded  premises  com- 
posed a  part,  on  a  writ  against  James  C.  Churchill  and  Caleb 
S.  Carter.  Having  obtained  judgment,  the  present  defen- 
dants caused  their  execution  to  be  duly  levied  thereon,  No- 
vember II,  ]840j  agreeably  to  the  laws  of  Maine.    It  also 

appeared,  that  on  the  day of  October,  1839,  ChurchiUi 

and  Churchill  and  Carter,  conveyed  the  demanded  premises, 
by  certain  deeds,  to  Noah  Hinkley ;  but  the  deeds  were  not 
recorded,  nor  their  existence  known  to  the  present  defendants, 
until  October  26,  1839,  and  no  change  of  possession  of  the 
premises  had  taken  place.  It  further  appeared,  that  the 
plaintifis,  after  the  attachments  before  mentioned,  commenced 
suits  against  the  said  Churchill,  Carter  and  Hinkley,  on  duty 
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bonds,  falling  due  subsequent  to  the  attachments  before  men- 
tioned ;  that  they  recovered  judgmenti  and  caused  their  exe- 
cutions, bsued  thereon,  to  be  levied  on  a  part  of  the  demand- 
ed premises,  *'  as  the  estate  of  any  or  all  the  debtors,"  prior 
to  the  levy  of  the  defendants'  executions  before  mentioned, 
tt  was  agreed,  that  the  conveyances  from  Churchill,  and 
Churchill  and  Carter,  to  Hinkley,  were  not  an  assignment  and 
transfer  of  all  their  property,  and  that  they  never  made  a 
general  assignment  of  all  their  property,  until  long  after  that 
transaction,  when  they  did  so  under  the  provisions  of  the 
bankrupt  law,  in  1842. 

If,  upon  these  facts,  the  plaintiffs  could  maintain  this  action, 
judgment  was  to  be  entered  in  their  favor,  for  that  part  of 
the  demanded  premises  included  in  their  levy ;  otherwise, 
judgment  was  to  be  rendered  for  the  defendants. 

Parks  J  District  Attorney,  for  the  United  States ;  GoodenoWf 
for  the  tenants. 

STORY,  J.,  delivered  the  opinion  of  the  Court,  as  follows  : 
Upon  this  statement  of  the  facts,  several  questions  have  been 
suggested.  In  the  first  place,  whether  the  United  States  have 
any  priority,  or  privilege,  in  respect  to  the  debts  due  to  them 
by  their  debtors,  over  the  debts  due  to  private  persons,  so  as 
to  entitle  them  to  a  prior  satisfaction,  upon  any  judgments 
obtained  against  their  debtors,  out  of  the  property  attached, 
before  other  attaching  creditors,  whose  attachments  are  of  an 
earlier  date.  In  my  judgment  they  have  not.  It  has  long 
since  been  settled,  by  the  solemn  adjudications  of  the  su- 
preme Court,  that  the  United  States  do  not  possess  any  gen- 
eral right  of  priority  or  privilege  over  private  creditors,  for 
the  satisfaction  of  the  debts  due  to  them,  founded  upon  any 
general  prerogative,  belonging  to  the  government  in  its  sover- 
eign capacity;  but  that  all  the  priority  or  privilege,  which  the 
government  is  at  liberty  to  assert,  is  or  must  be  founded  upon 
some  statute,  pasded  by  Congress,  in  virtue  of  its  c6nistitu» 
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tiooal  authority.  This  was  expressly  so  held,  in  United  States 
Y.  Fisher^  (2  Cranch  R.  358,  396),  and  the  doctrine  has  ever 
since  been  strictly  adhered  to.  United  States  v.  Hooe,  (3 
Cranch  R.  73) ;  Prince  y.  BartUtt,  (8  Cranch  R.  431) ; 
TheUesm  v.  Smith,  (2  Wheat.  R.  396) ;  United  States  v. 
Howland,  (4  Wheat.  R.  108)  ;  Conard  v.  Atlantic  Insurance 
Co.  (1  Peters  R.  387).  It  is  not  here,  as  it  is  in  England, 
where  the  sovereign  is  entitled,  in  virtue  of  his  prerogative, 
to  a  priority  over  private  creditors,  for  satisfaction  of  the  debts 
due  to  the  crown.  (Com.  Dig.  Prerogative,  D.  86  ;  Id.  Debt, 
G.  8,  G.  9.)  Four  classes  of  cases  only  are  provided  for,  by 
the  act  of  3d  of  March,  1797,  ch.  74,  <^  5 ;  and  the  same 
are  in  substance  re-enacted,  in  the  Revenue  Collection  act  of 
1799,  chap.  138,  ^  65.  First,  cases  where  the  estate  and 
effects  of  any  deceased  debtor  in  the  hands  of  his  executors 
or  administrators,  are  insufficient  to  pay  his  debts.  Secondly, 
cases  where  the  debtor,  not  having  property  sufficient  to 
pay  an  his  just  debts,  has  made  a  voluntary  assignment  there- 
of for  the  benefit  of  his  creditors.  Thirdly,  cases  where  the 
estate  and  effects  of  an  absconding,  concealed,  or  absent 
debtor,  have  been  attached  by  process  of  law.  And,  fourth- 
ly, cases  where  the  debtor  has  committed  a  legal  act  of  bank- 
ruptcy. The  debtors,  in  the  present  case,  do  not  fall  within 
either  of  these  predicaments.  But  the  case  of  Prince  v. 
Bartkttf  (8  Cranch,  431),  is  directly  in  point,  to  the  very 
case  of  confficting  attachments ;  and  decides,  that  in  such  a 
case  the  private  creditor,  having  the  prior  attachment  on  the 
property,  is  entitled  to  a  preference  over  the  subsequent  at- 
tachment of  the  United  States. 

In  the  next  place,  the  question  arises,  whether  an  attaching 
creditor  is  entitled  to  satisfaction,  out  of  the  real  estate  of  his 
debtor,  against  a  bona  Jide  purchaser  of  the  same  estate,  for 
a  valuable  consideration,  without  notice,  whose  deed  is  not 
recorded  in  the  registry  of  deeds,  until  after  the  attachment 
is  made.     As  an  original  question,  I  should  have  entertained 
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very  great  doubts,  whether  the  attaching  creditor  had  any 
such  right ;  at  least,  unless  the  purchaser  fraudulently,  or  by 
gross  negligence,  withholds  his  deed  from  being  recorded  un- 
til  after  the  attachment,  and  thereby  designedly  misleads^  or 
actually  injures  the  other  creditors  of  the  debtor.  My  opin- 
ion upon  this  subject,  independent  of  authority,  would  be, 
that  an  attaching  creditor,  in  all  cases,  except  cases  of  such 
fraud,  or  gross  negligence,  can  entitle  himself  only  to  the 
'same  interests  and  rights  in  the  estates  attached,  as  the  debtor 
himself  has,  or  would  have,  nt  the  time  of  the  attachment, 
'i^inst'the  purchaser.  But  I  understand  that,  under  the  lo- 
cal laws  of  Massachusetts  and  "l^aine,  (which  upon  this  sub- 
ject are  the  same,)  it  has  been  held,  that  the  attaching  credi- 
tor  is  entitled  to  a  prior  satisfaction,  out  of  the  real  estate 
'attached,  if  he  has  not,  at  the  time  of  the  attachment,  any 
notice  of  the  prior  unrecorded  deed  ;  or  if  the  purchaser  has 
^not,  with  all  reasonable  diligence,  procured  his  deed  to  be  re- 
corded. See'Farnsworthv.  Chtldy  (4  Mass.  R.  637)  ;  Da^ 
tis  V.  Blunt,  (6  Mass.  R.  487)  ;  Prescott  v.  Heard^  (10 
Mass.  R.  60);  Priest  v.  Rice,  (1  Pick.  R.  164) ;  Gushing  v. 
JHttrif,  (4  Pick.  R.  253).  See  also,  Briggs  v.  French,  (2 
Summer  R.  251);  Stanky  v.  Perley,  (5  Greenl.  R.  369). 
In  the  present  case,  it  is  not  suggested,  that  Hinkley's  deed 
-might  n6t,  with  reasonable  diligence,  haVe  been  recorded,  be- 
fore the  attachment  of  the  tenants  was  made.  Following, 
'therefore,  the  local  decisions  upon  this  subject,  which,  as  a 
rule  of  real  property,  governing  many  titles  in  the  State,  and 
also  as  a  construction  of  the  nature  and  operation  of  local 
statutes,  ought,  in  my  judgment,  to  be  followed,  I  have  no 
difficulty  in  saying,  that  the  attachment  of  the  tenants  has  a 
priority  over  the' conveyances  to  Hinkley. 

Then,  in  the  next  and  last  place,  does  it  make  any  differ- 
ence, that  the  United  States  are  attaching  creditors  of  Hink- 
ley, and  have  levied  their  execution  upon  the  demanded 
premises  ?     In  my  opinion  it  does  not.     Generally  speaking, 
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aa  attachipg  creditor  is  dis^med  tQ  be  in  the  same.situaltion  as 
a  second  purchaseii  accordjuig  tp  the  decisions  in  Massachu- 
setts and  Maine  ;  and  w^  all  knoW|  that  a  second  purchaser  > 
is  not  affected  with  the  title  of  apy^third  persons  in  the  prop- 
erty, of  which  he  has  no  notice.  In  the  present  case^  Hink- 
lej's  title  was  subordinate  to  that  of  the  tenants,  under  their 
prior  attachmenti  and  the  United  States  can  properly  claim, 
against  the  tenants,  the  same  rights  only  that  Hinkley  him- 
self might  claim ;  for  the  title  of  the  United  States  is  but  a 
derivative  title  under  Hinkley,  The  case  is  not  like  that  of 
Cofia  V.  Ray,  (1  Mete.  R.  212),  where  the  grantee,  under 
whom  the  attaching  creditor  claimed,  had  notice  of  the  un- 
T^stered  deed  of  a.prior  grantee,  and  the  court  held,  that  as 
the  attaching  creditor  had  no  notice  of  such  prior  deed  at  the 
time  of  his  attachment,  although  he  had  before  the  levy  of 
the  execution,  he  was  entitled  to  hold  against  the  grantee  of 
such  prior  deed.  Here,  the  United  States,  at  the  time  of 
their  attachment,  either  knew,  or  might  have  known,  of  the 
pr^pr  attachment  of  the  defendants,  and  that  Hinkley's  deed 
was  not,  at  that  time,  recorded.  But  whether  the  United 
States  did  know,  or  might  have  known,  of  the  prior  attach- 
ment  of  the  tenants,  or  not,  is  immaterial,  since  such  knowl- 
edge in  Hinkley  could  not  have  given  validity  to  his  title, 
against  the  prior  attachment  of  the  tenants.  And  if  the 
United  States  are  to  be  treated  as  purchasers  at  all,  they  must 
be  treated  as  purchasers  of  all  Hinkley's  rights  in  the  premi- 
ses, subject  to  the  prior  incumbrances  thereon.  The  case  of 
Cofin  V.  Ray,  (1  Mete.  R.  212),  certainly  goes  very  far,  and 
places  the  attaching  creditor  in  a  better  situation,  than  that  of 
the  grantee,  under  whom  he  claims  title.  But  it  is  distin-f 
guishable  from  the  present  case  in  the  material  circumstance, 
that  in  that  case,  the  notice  created  a  mere  personal  equity, 
affecting  the  grantee  alone,  and  thus  would  deprive  him  of 
the  right  to  set  up  his  title,  as  a  bona  Jide  purchaser,  without 
notice,  against  the  prior  grantee ;    whereas,  in  the  present 


84 MAINE, 

Whipple  V  Cumberla&d  Cotton  Co. 

case,  the  attaching  creditor,  by  his  prior  attachment,  acquired 
a  right  in  remy  and  no  personal  equity  whatsoever  applies  to 
him,  founded  upon  notice  of  Hinkley's  deed,  of  which  the 
United  States  could  avail  themselves. 

Judgment  for  the  tenants. 


Oliver   M.  Whipple  v.  The  Cumberland  Cotton   Man- 
ufacturing Company. 

Wherb  the  Plaintiff* taxed  his  travel  from  Lowell,  where  he  lived,  to  Port- 
land, the  place  of  the  trial,  at  the  several  times  when  he  actuaUy  attend- 
ed ;  It  was  kddj  that  such  tax  was  proper,  as  his  personal  attendance 
was  important. 

Where  the  testimony  of  a  witness  residing  in  another  State  or  country, 
is  important  and  necessary,  his  fees  for  actual  travel  and  attendance 
from  his  place  of  residence  are  properly  taxable  in  the  case. 

A  witness  is  entitled  to  his  fees  taxed  during  the  whole  time  of  his  ac- 
tual attendance  during  the  trial  of  the  case,  although  the  examination 
on  both  sides  be  closed ;  or  although  the  Ulness  of  counsel  suspend 
the  trial  of  the  case. 

Where  a  survey  was  ordered  by  the  court ;  It  was  held,  that  the  ex- 
penses thereof  were  to  be  borne  equally  by  both  parties,  since  it  was 
for  their  mutual  benefit. 

After  the  trial  of  this  cause^  several  questions  arose  as  to  the 
taxation  of  costs  on  the  part  of  the  plaintiff,  which  were  sub- 
mitted to  the  Court  for  a  final  decision. 

1.  The  plaintiff  was  taxed  his  actual  travel  from  Lowell,  in 
Massachusetts,  to  Portland,  on  those  terms  when  he  attended 
and  was  present  at  Court. 

The  defendants  contended,  that  a  party  living  without  the 
district  or  State,  can  only  tax  travel  from  the  line  of  the 
State  to  the  place  where  the  Court  is  held,  on  the  usual  trav- 
elled route  from  his  place  of  residence. 

2.  A  witness,  whose  place  of  residence  and  business  was 
at  Saco,  was  summoned  while  temporarily  absent  on  business 
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at  Boston,  and  actually  travellied  from  Boston  to  Portland  to 
attend  the  Court.  The  plaintiff  claimed  to  tax  travel  for  a 
witness  from  Boston. 

The  defendants  objected  to  any  travel  beyond  Saco,  the  place 
of  his  residence,  and  they  object  to  any  travel  beyond  the 
line  of  the  State. 

3.  The  plaintiff  claimed  to  tax  the  attendance  of  his  wit- 
nesses after  the  examination  of  the  witnesses  was  closed,  and 
while  the  case  was  under  argument. 

The  defendants  objected  to  taxing  for  witnesses  after  the  ex* 
amination  was  brought  to  a  close. 

4.  The  case  came  on  for  a  hearing,  and  after  three  days  spent 
in  the  examination  of  witnesses,  it  was  postponed  from  Thurs- 
day to  the  Monday  following,  on  account  of  the  sickness  of 
counsel.  The  plaintiff  claims  to  tax  for  the  attendance  of 
his  witnesses  during  the  postponement. 

The  defendants  objected  to  the  taxation  of  the  witnesses 
who  resided  in  an  adjoining  town,  not  more  than  five  or  six 
miles  from  the  place  of  the  sitting  of  the  Court. 

5.  The  plaintiff  claimed  to  tax  the  whole  expense  of  the 
survey  which  was  ordered  by  the  Court. 

The  defendants  objected  to  this  taxation. 

The  Court  held : 

1.  On  the  first  point,  that  the  plaintiff  was  entitled  to 
charge  his  actual  travel  from  Lowell,  the  place  of  his  resi- 
dence, to  Portland,  the  place  of  the  trial,  at  the  several  Terms 
at  which  he  actually  attended  the  Court,  it  appearing  to  the 
Court,  that  his  personal  attendance  and  presence  was  import- 
ant and  proper,  even  if  not  indispensable  in  the  case,  under 
all  the  circumstances. 

2.  That  the  witness,  stated  in  the  second  point,  was  entitled 
to  have  his  fees  for  travel  and  attendance  taxed  in  the  case,  as 
it  was  dear,  th#t  his  attendance  was  proper  and  important, 
and  that  he  actually  did  travel  from  Boston  for  the  purpose. 
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The  Coarts  in  England  have  allowed  travel  and  attendance 
fees,  and  even  expenses  of  witnesses,  Who  have  been  sum- 
moned from  a  foreign  country,  where  it  appeared  to  the 
Court,  that  their  testimony  was  important  and  necessary  to 
fhe  justice  of  the  caused  The  same  rule  has  been  applied 
in  other  parts  of  the  present  circuit,  where  necessary  witness- 
es have  attended  from  other  States. 

8.  On  the  third  point,  that  the  witnesses  were  to  have  their 
fees  taxed  dtiring  the  time  of  their  actual  attendance  after 
their  examination  was  closed,  it  not  appearing  }o  have  been 
unnecessary  or  improper ;  because,  although  the  examination 
on  both  sides  was  closed,  yet,  under  the  circumstances  of  the 
case,  it  might  be  necessary  for  the  Court  to  direct  the  witnesses 
to  be  recalled  to  explain  a  part  of  their  testimony,  which 
might  be  obscurely  given  or  misinterpreted. 

4.  Upon  the  fourth  point,  the  attendance  of  the  witnesses 
during  the  illness  of  counsel  was  properly  to  be  taxed,  since  it 
was  required  by  the  state  of  the  case,  and  it  was  uncertain 
when  the  cause  would  be  resumed.  If  the  witnesses  had 
left  the  Court  without  leave,  they  would  have  been  liable  for 
all  damages,  as  well  as  to  be  attached,  if  their  presence  was 
required  in  the  intermediate  trial  before  their  return. 

5.  On  the  last  point,  the  expenses  of  the  survey  were  to  be 
borne  equally  by  both  parties,  since  it  was  made  for  their 
mutual  benefit,  and  was  necessary  to  the  true  understanding 
of  the  cause  on  both  sides. 
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Uhoxk  the  Act  of  1833,  oh.  107,  the  offioei  of  Deputy  Collector  an4  of 
Inapector  may  be  held  by  the  same  person  at  the  same  time.       .^ 

Tbe  15th  seetion  of  the  same  Act,  limiting  the  emolument  of  iaR)eputy 
CoDeetor  to  (1000,  applies  only  to  the  emolument  receiyed  by  Mm  ae 
l>eputy  Collector,  and  does  not  prevent  him  from  reoeivinf  addl* 
tional  compensation  for  independent  offices  in  the  customs  held  by  him 
at  the  same  time. 

A  Deputy  Collector  is  not  beund  by  that  Act  to  perform  the  dtttiea  of  I*- 
speetor. 

Where  the  words  of  a  statute,  prescribing  compensation  to  a  public  officer, 
are  loose  and  obscure,  and  admit  of  two  interpretatione,  they  should  be 
oonstroed  in  fayor  of  the  officer. 

Debt.  This  case  was  sabmitted  by  Parki,  District  At- 
tomey,  (the  successor  of  Holmes ,  District  Attorney,  who  died 
pending  tbe  proceedings)  and  by  Hobbi,  for  the  defendant, 
upon  the  following  statement  of  facts. 

The  defendant,  Morse,  was  appointed  collector  of  the  ctts- 
toms  for  the  district  of  Passamaquoddy  on  the— day  of  Jnne^ 
1836,  and  entered  upon  the  duties  of  his  office,  July  3, 1836. 

John  A.  Balkam  was  appointed  aa  inspector  of  the  said 
customs,  April  I,  1831,  and  served  in  that  office,  and  receiv- 
ed the  per  diem  allowance  as  inspector,  from  that  time  until 
April  9,  1839. 

The  said  Balkam  was  appointed  a  deputy  collector  for  the  said 
district,  Nov.  1,  1833,  and  performed  the  duties  of  that  office, 
and  received  the  commission  therefor  established  by  law  out 
of  the  emoluments  of  the  office  of  the  collector,  while  acting 
and  receiving  his  per  diem  allowance  as  inspector  of  the 
custonns. 

The  said  Balkam  was  reappointed  as  deputy  collector  by  the 
defendant,  Morse,  on  July  3d,  1836,  and  from  that  time  to 
January  1, 1839,  performed  the  duties  of  the  said  office,  and  was 
paid  therefor  by  tbe  defendant  out  of  the  emoluments  of  the 
office  of  collector,  the  sum  of  $2407,  and,  at  the  same  time, 
from  the  customs,  his  per  diem  allowance  as  inspector^  and 
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the  same  so  paid  said  Balkam  as  deputy  collector  and  inspect- 
or were  charged  in  the  defendant's  quarterly  accounts,  as  they 
had  been  in  those  of  the  defendant's  predecessor  in  office, 
and  were  settled  and  allowed,  from  time  to  time,  at  the  Trea- 
sury Qn^tment.  ^ 

It  is  further  agreed,  that,  previous  to  the  commencement  of 
these  suits,  accounts  of  monies,  thus  paid  by  the  defendant, 
were  submitted  to  the  consideration  of  the  Treasury  Depart- 
ment, and  rejected  by  them,  after  they  had  been  allowed  and 
settled  as  aforesaid,  and  it  is  further  agreed,  that  any  official 
transcript  or  other  official  documents  from  the  Treasurer  may 
be  referred  to  by  either  party. 

The  points  submitted  were  as  follows : 

For  the  Government  it  was  contended,  that  the  defendant, 
Morse,  wrongfully  paid  monies  of  the  United  States  to  one 
John  A.  Balkam,  as  deputy  collector,  he  being  also  an  inspect- 
or of  the  customs,  and  that  he  could  not  hold  the  two  offices 
of  deputy  collector  and  inspector,  and  receive  the  pay  and  em- 
oluments at  the  same  time,  under  the  Act  of  Congress,  ch.  107, 
sec.  14,  passed  in  1822.  And  further,  that  if  the  said  Balkam 
could,  by  the  said  Act,  hold  the  offices  of  inspector  and  depu- 
ty collector  at  one  and  the  same  time,  yet  that,  by  the  15th 
section  of  the  same  act,  the  said  Balkam,  acting  as  aforesaid, 
could  not  receive  "  more  than  one  thousand  dollars  in  any  one 
year  for  any  services  he  may  have  performed  for  the  United 
States  in  any  office  and  capacity." 

For  the  Defendant  it  was  contended,  that  such  is  not  the 
true  construction  of  the  said  act,  and  that  the  said  offices  are 
not  inconsistently  held  by  one  person ;  and  also,  that,  by 
section  10  of  the  said  Act  of  1822,  the  said  payment  to  Bal- 
kam is  provided  for  as  an  incidental  expense  of  the  office  of 
collector. 

And  the  defendant  referred  to  the  18th  section  of  the  said 
Act,  as  aiding  in  ascertaining  the  legislative  intention. 
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STORT,  J.  The  sole  qaestions  arising  in  this  case  are, 
First ;  Whether  the  deputy  collector  could  be  appointed  at 
inspector,  and  hold  both  offices  at  the  same  tirae,  and  rec»ve 
the  emoluments  thereof,  under  the  Act  of  7th  of  May,  18S9, 
cb.  107,  sec.  14.  Secondly ;  Whether  the  limitation  contain- 
ed in  the  15th  section  of  the  same  Act  of  the  compensation 
of  the  deputy  collector  to  ^1000,  applies  to  the  case  where 
he  ako  holds  the  separate  office  of  Inspector ;  and  performs 
all  the  duties  of  both  offices. 

As  to  the  first  question,  it  appears  to  me  to  be  too  deaf 
fiM'  aigoment.  There  is  nothing  in  the  nature  or  duties  of 
the  offices  of  deputy  collector  and  inspector  of  the  custooM, 
which  make  them  incompatible  with  each  other.  The  14tk 
section  of  the  Act  of  1822,  cfa.  107,  declares  ''that  in  the 
ports  of  Boston,.  New  York,  Phihdelpbiay  Baltimore,  Charles^ 
ton,  Savannah,  and  New  Orleans^  no  person  shall  be  an  in- 
spector, who  at  the  same  time  holds  any  other  office  in  the 
coBection  of  the  customs,  in  either  of  the  said  ports."  New 
the  very  enumeration  here  includes  only  certain  specified 
ports,  and,  of  course,  excludes  all  other  ports,  upon  the  known 
raazim,  Expretsio  unius  eti  txchuio  aberius.  The  policy  of 
the  section  doubtless  was,  that,  in  the  enumerated  ports,  the 
duties  of  deputy  collector  would  or  might  occupy  all  the  time- 
of  that  officer,  and  that  it  would  be  a  public  inconvenience, 
and  perhaps  lead  to  the  gross  abuse  of  creating  sinecures,  to 
allow  him  to  hold  another  office  at  the  same  time,  the  duties 
whereof  he  could  not  adequately  perfeim>  or  might  injurious- 
ly to  the  public  service  neglect. 

As  to  the  second  question,  the  fifteenth  section  of  the  Act 
of  18S2,  ch.  107,  provides,  "  that  the  Secretary  of  theTrea- 
sory  may  from  time  to  time  limit  and  fix  the  number  and 
cempensBtion  of  the  clerks  to  be  employed  by  any  collector, 
nasal  officer,  or  surveyor,  and  may  limit  and  fix  the  compen- 
salion  of  any  deputy,,  of  such  colteetor,  naval  officer  or  sus- 
veyor ;  provided,  that  no  such  deputy  in  any  of  the  districts 
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of  Boston  and  Charlestown,  New  York,  Philadelphia,  Balti- 
more, Charleston,  Savannah,  or  New  Orleans,  shall  receive 
more  than  one  thousand  five  hundred  dollars,  nor  any  such 
other  deputy  more  than  one  thousand  dollars,  for  any  services 
he  may  perform  for  the  United  States  in  any  office  or  capac- 
ity." It  is  upon  the  last  clause  only,  that  the  whole  contro- 
versy hinges.  It  is  certainly  obscurely  drawn ;  and  the  ques- 
tion is,  what  is  the  proper  interpretation  to  be  given  to  the 
words,  "  in  any  office  or  capacity."  After  weighing  the  sub- 
ject with  a  good  deal  of  care,  I  have  come  to  the  conclusion, 
that  the  true  intent  and  meaning  of  the  clause  is  to  limit  the 
emoluments  of  the  deputy  collector  in  that  office  to  the  sum 
specified,  and  to  make  no  allowance  to  him  on  account  of  any 
incidental  services  he  may  perform,  or  emoluments  be  may 
receive  beyond  that  sum ;  and  that  it  was  not  intended  to  say, 
that  if  he  actually  performed  the  duties  or  services  of  any 
other  independent  office,  such  as  inspector,  in  any  of  the  non- 
enumerated  ports,  he  was  not  entided  to  receive  the  emolu- 
ments thereof.  In  short,  I  read  the  language,  as  if  it  were, 
<<  in  any  ftidl  office  or  capacity."  The  18th  section  of  the 
same  Act  contains  a  provision,  having  a  similar  policy  and  op- 
eration, as  to  the  incidental  services  and  compensation,  which 
might  be  claimed,  virtute  officio,  by  a  collector,  naval  officer, 
or  surveyor. 

The  office  of  inspector  is  an  entirely  distinct  and  indepen- 
dent office  from  that  of  deputy  collector,  having  diflerent  du- 
ties, and  requiring  different  services.  Indeed,  deputy  collec- 
tors were  not  expressly  authorized  by  law  to  be  employed  in 
the  customs  until  the  Act  of  3d  of  March,  1807,  ch.  382, 
s.  7,  made  perpetual  by  the  Act  of  6th  of  May,  1822,  ch.  57, 
s.  4.  **  In  any  office  or  capacity,"  may  well  be  interpreted 
to  mean  '^  in  any  one  office  or  capacity."  If  it  were  neces- 
sary to  look  back  upon  the  pending  terms  of  the  15th  section 
of  the  Act  of  1822,  ch.  107,  to  seek  for  another  as  the  true 
use  of  the  language,  it  would  be  by  no  means  a  forced  con- 
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stractioo  to  suppose,  that  as  the  compensation  of  clerks  of 
the  collectors,  as  well  as  deputies,  was  to  be  fixed,  tliat  the 
object  was  to  prevent  a  deputy  collector  from  receiving  at  the 
same  time  compensation  as  clerk,  the  duties  of  the  latter  be- 
looging  as  an  appropriate  incident  in  many  cases,  if  not  in 
ally  to  that  of  deputy.  In  this  view,  also,  the  interpretation 
of  the  section  would  steer  wide  of  the  objection  raised  by  the 
United  States,  for  the  duties  of  inspector  are  not  incident  to 
the  duties  of  deputy  collector,  as  those  of  a  clerk  are  and 
may  be. 

It  appears  to  me,  also,  that,  it  ought  not  to  be  presumed, 
that  the  government,  when  it  fixes  the  compensation  of  a  dep- 
uty collector,  means  that  he  shall  be  compellable  to  perform 
the  duties  of  inspector  gratuitously ;  nor  can  it  be  presumed, 
that  the  government,  when  it  fixes  the  compensation  of  a  dep- 
uty collector,  looks  to  any  other  thing  than  a  remuneration  of 
the  duties,  which  he  is  to  be  called  upon  to  perform  as  such.  I 
know  of  no  authority  given  by  law  to  the  Secretary  of  the 
Treasury  to  compel,  or  to  require,  any  oflScer  appointed  to 
one  office  to  perform  the  duties  of  another  independent  office^ 
either  as  a  condition  of  his  appointment,  or  otherwise.  The 
law,  as  I  conceive,  adjusts,  or  intends  to  adjust,  the  measure 
of  the  compensation  of  every  officer  to  the  duties  to  be  per- 
formed in  that  office,  and  not  in  another  independent  office. 
It  does  not  seem  to  me,  therefore,  that  the  Court,  except  upon 
the  most  clear  and  positive  language  of  a  statute,  ought  to 
adopt  any  such  conclusion ;  and  where  the  words  are  loose  or 
obscure,  and  admit  of  two  interpretations,  it  seems  to  me, 
that  the  construction  ought  to  be  favorable  to  the  claims  of 
the  officer,  who  performs  the  duties  of  two  independent  offi- 
ces. It  has  always  appeared  to  me,  looking  historically  to  the 
legislation  upon  the  subject  of  compensation  of  officers  of 
the  customs,  that  the  great  object  of  the  legislature  was,  not 
to  cut  down  the  reasonable  emoluments  of  officers  holding 
different  offices,  but  to  prohibit  their  union^  when  incompati- 
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ble  with  public  policy,  or  to  prevent  and  suppress  the  growing 
evil  of  extra  compensation  claimed  for  services  purely  inciden- 
tal to  a  single  office. 

Upon  the  whole,  my  opinion  is,  that  the  judgment  ought  to 
be  rendered,  upon  the  state  of  facts,  for  the  defendant,  for  his 
full  compensation  as  inspector,  independent  of  his  claim  as 
deputy  inspector. 


CIRCUIT  COURT  OF   THE    UNITED   STATES. 


iall  (tlircnit. 


ailSBACHUSETTS,  OCTOBER  TERV,   1843,  AT  BOSTON. 


BCrOBB 


\ 


Hon.  JOSEPH  STORT,  Associate  Justice  of  the  Sapreme  Court. 
Hon.  PELEG  SPRA6UE,  District  Judge. 


Morris  Kellet  v.  Thomas  Greenleaf  et  al. 

Whkrk  a  partner  fraudulently,  without  the  consent  of  his  co-partnerSf 
applies  the  partnership  funds  to  his  private  purposes  and  profit,  or  in- 
vests the  same  in  his  own  name  and  for  his  own  use,  his  co^partners  may, 
if  they  can  distinctly  trace  the  investment,  follow  it,  and  treat  it  as  trust 
property  held  for  the  benefit  of  the  firm,  by  the  partner  or  by  any  person  in 
whose  bands  it  may  be,  except  a  bona  fide  purchaser,  without  notice. 

The  same  rule  also  applies  to  trustees  and  agents,  and  exists,  not  only  in 
Equity,  but  at  law,  wherever  the  right  is  of  a  legal  nature. 

In  the  present  case,  a  bill  was  brought  by  A.  against  the  representatives  of 
his  deceased  partner  B.«  and  it  appearing  that  B.,  without  the  knowledge 
and  consent  of  A.,  appropriated  certain  partnership  funds  to  the  purchase 
of  real  estate,  upon  which  there  was  a  certain  mortgage ;  It  was  heldf 
that  a  decree  be  rendered  in  favor  of  the  plaintiff,  and  the  real  estate  be 
sold  under  a  Master,  and  the  proceeds  be  applied,  first  to  the  discharge 
of  the  mortgage,  and  the  residue  to  the  discharge  of  the  debt  due  from 
B.  to  the  partnership. 

Bill  in  Equity.  The  present  bill  was  filed  by  Morris  Kelley, 
the  surviving  partner  of  Osgood  Hoyt,  against  the  adminis- 
trator, widow  and  heirs  of  the  said  Hoyt,  certain  persons 
having  an  interest  in  the  real  estates,  which  are  the  subject  of 
the  Bill,  being  made  parties,  and  stated  in  substance : 
That  the  said  Hoyt  and  Kelley  entered  into  partnership  on 
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the  22d  day  of  January,  1834,  as  stone-cutters,  and  contin- 
ued to  carry  on  their  business,  as  partners,  until  the  partner- 
ship was  dissolved  on  December  22d,  1841,  by  the  death  of 
the  said  Hoyt.  That  in  the  course  of  the  said  partnership, 
they  became  possessors  of  certain  property,  consisting  of 
tools,  stone,  notes,  accounts,  d^c,  five-eighths  of  the  sloop 
Almira,  a  certain  store  and  land  in  Charlestown  square,  and  a 
parcel  of  land  in  Causeway  street,  in  Boston.  That  the  said 
parcels  of  land  were  purchased  by  them  with  their  copartner- 
ship funds,  and  on  account  of  the  partnership,  and  were  al- 
ways held,  enjoyed  and  managed  as  a  part  of  the  copartner- 
ship stock ;  that  in  the  year  1837  a  granite  stone  building 
was  erected  by  them  on  the  land  in  Charlestown  square  out  of 
the  copartnership  funds,  and  for  copartnership  use.  That  in 
account  of  stock  taken  on  January  1st,  1839,  all  of  the  fore- 
going property  was  included,  and  set  down  as  belonging  to 
the  copartnership  stock,  of  which  the  said  Hoyt  and  Kelley 
were  equal  owners,  and  were  to  share  alike. 

That  the  said  Hoyt  had,  from  the  first,  and  continued  to 
have  to  the  day  of  his  death,  the  sole  charge  and  manage- 
ment of  all  the  financial  affairs  of  the  concern,  receiving  all 
the  money,  and  making  all  the  payments,  keeping  the  books 
and  accounts,  and  having  charge  of  the  papers,  and  the  gen- 
eral care  of  all  the  property  and  concerns,  except  as  to  the 
stone  and  tools  in  the  stone  yard,  and  the  management  of 
the  work  there,  and  the  execution  of  the  jobs  and  contracts 
there,  which,  daring  the  whole  time  of  the  partnership,  was 
under  the  direction  of  the  said  Kelley.  That  when  the  said 
account  of  stock  was  taken,  the  said  Hoyt  agreed  to  pay 
and  discharge  all  debts  and  demands  of  every  nature  then 
due  and  owing  from  the  partnership,  and  would  save  the  said 
Kelley  harmless  from  all  debts  and  demands,  excepting  that  all 
contracts  for  work  and  materials,  or  any  thing  connected  with 
the  business  of  the  firm  made  in  1838,  and  to  be  performed 
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after  JaDiiarjr  1st,  1839|  should  be  paid  and  discharged  by 
the  copartnership. 

That  on  February  2nd,  1840,  they  borrowed  ^1500  from 
John  Ford,  for  copartnership  purposes,  on  a  mortgage  npon 
their  said  land  in  Charlestown  square,  to  secure  the  note  of 
the  said  Kelley  and  Hoyt,  payable  in  three  years,  the  whole 
interest  of  which,  up  to  the  death  of  Hoyt,  was  paid  by  him 
fipom  the  copartnership  funds,  and  chaiged  in  the  company's 
books. 

That  between  January  1st,  1839,  and  December  3Sd,  1841, 
the  said  Hoyt,  as  managing  partner,  received  on  the  said  firm's 
aooount  ^48,000  and  upwards,  and  paid  out  for  copartner* 
ship  liabilities  and  purposes,  ^37,361.09;  and  that  the  said 
Kelley  drew  out  of  the  concern,  during  the  same  time,  the 
sum  of  01,422.98,  and  that  the  residue  of  the  said  partner* 
ship  money,  it  being  upwards  of  9,600,  so  received  by  tlie 
said  Hoyt,  remains  due  from  and  unaccounted  for  by  him  to 
the  concern. 

That  the  said  Hoyt  died  leaving  a  widow  and  two  children, 
minors,  and  the  said  Greenleaf  was  duly  appointed  administra* 
tor,  and  accepted  the  trust. 

That  at  the  death  of  the  said  Hoyt  the  joint  debts  due 
from  the  said  firm  amounted  to  $7,400,  exclusive  of  the 
claim  of  the  plaintiff*,  and  the  copartnership  assets,  after  be* 
ing  collected  and  sold,  amounted  to  $5,480.84,  and  that 
there  are  various  debts  still  due,  and  a  large  balance  due  to 
the  said  phtintiflT,  for  which  the  said  property  is  and  should  be 
holden  to  him,  before  the  administrator,  or  heirs  and  widow  of 
the  said  Hoyt,  ought  to  have  any  portion  thereof ;  but  inas* 
much  as  the  title  to  one  undivided  half  of  the  said  copart* 
nership  assets  in  said  estate  is  now,  by  the  strict  rules  of  the 
common  law  and  the  form  of  the  conveyances,  in  the  said 
two  children  of  the  said  Hoyt,  and  as  the  same  is  also  subject 
to  the  said  widow's  right  of  dower  therein,  the  plaintiff  can* 
not,  without  the  aid  of  a  Court  of  Equity,  wind  up  the  part- 
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nership  conceras  and  make  the  said  property,  now  existing  in 
the  shape  of  real  estate,  available  for  the  payment  of  the  part* 
nership  debts  now  outstanding,  nor  of  the  plaintiff's  just 
claims  thereon.  That  the  plaintiff  has  received  nothing  from 
the  said  Hoyt's  private  estate  since  his  decease,  nor  can  he 
collect  any  thing  therefrom,  as  the  same  is  supposed  by  his 
adminbtrator  to  be  insolvent 

The  Bill  further  sets  forth,  that  the  said  Hoyt,  in  the  month 
of  April,  1839,  without  any  concert  with  the  plaintiff,  and 
without  his  previous  knowledge,  and  (as  the  plaintiff  at  the 
time  supposed)  on  his  private  account,  purchased  a  certain 
lot  of  land  in  Charlestown,  situated  on  Bow  street,  and  took 
the  conveyance  thereof  in  his  own  name,  and  erected  a  dwell- 
ing bouse  thereon,  which  he  occupied  to  the  time  of  bis 
death.  But  the  plaintiff  has  since  discovered,  that  the  said 
Hoyt  wrongfully  and  fraudulently  applied  the  copartnership 
funds  to  the  whole  payment  for  the  said  land,  and  to  the  whole 
cost  of  the  said  dwelling-house  thereon.  That  the  plaintiff 
discovered  this  misappropriation,  during  the  last  sickness  of 
the  said  Hoyt,  and  that  the  said  Hoyt,  shortly  before  his 
death,  declared,  that  the  said  dwelling  house  belonged  as 
much  to  the  plaintiff  as  to  him,  (Hoyt),  and  that  it  was  built 
out  of  the  firm's  money,  or  words  to  that  effect ;  and  that 
the  plaintiff  afterwards  found  the  deed  thereof,  filed  with  the 
other  deeds  of  the  copartnership  lands  in  Charlestown  square 
and  in  Causeway  street,  and  the  other  papers  and  documents 
of  the  firm. 

That  the  plaintiff  believes,  that  Elias  H.  Davidson  claims 
to  hold  a  mortgage  upon  the  said  dwelling  house  in  Bow 
street,  to  secure  a  private  debt  due  from  the  said  Hoyt  to  him, 
as  administrator  of  his  fiither,  Elias  Davidson. 

That  the  said  minor  children,  to  whom  one  undivided  half 
of  the  said  property  equally  descends  in  fee,  are  incapable  of 
conveying  the  said  real  estate  to  the  plaintiff,  as  surviving 
partner,  so  as  to  enable  him  to  wind  up,  adjust,  and  liquidate 
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the  afiairs  of  the  concern.  That  the  said  widow  claims,  that 
die  is  entitled  to  dower,  and  that  the  said  Greenleaf  claims 
to  hold  the  said  real  estate  as  the  private  property  of  the  said 
Hojty  and  threatens  to  sell  the  same  for  the  payment  of  the 
printte  debts  of  the  said  Hoyt. 

The  bill  concludes  with  a  prayer,  that  the  said  real  estate 
may  be  deemed  to  be  partnership  property  and  assets,  and 
thai  the  same  may  be  ordered  to  be  sold  for  the  purpose  of 
winding  up  the  partnership  concern,  and  that  a  receiver  be 
appointed,  and  that  the  adminbtrator,  widow  and  heirs  be 
restrained  and  enjoined  from  proceeding  to  take  any  meas- 
ures to  seU  the  same,  or  to  have  dower  set  off  to  the  said 
widow,  until  the  relative  ii^ts  of  all  parties  can  be  settled 
and  determined. 

The  Answer  admits  generally  the  fiicts.  stated  in  the  bill, 
and  goes  on  to  state,  in  answer  to  certain  interrogatories,  that 
one  or  two  days  before  the  day  of  the  decease  of  said  Hoyt, 
the  Defendant,  Greenleaf,  called  to  see  said  Hoyt,  at  his 
request,  which  was  suggested  to  him  by  Mr.  Wesson ;  and 
said  Hoyt  then  asked  or  requested  him  (Greenleaf)  to  take 
chaige  of  his  business,  and  his  accounts,  and  said  if  he  would 
he  should  die  in  peace,  as  he  thought  he  would  take  good 
care  of  his  children.  He  declined ;  but,  after  earnest  solici- 
ation,  consented.  He  questioned  said  Hoyt  about  his  busi- 
ness,  who  said,  '^  You  and  Kelley  (who  was  then  present) 
go  down  stairs  and  fix  it  up,  and  let  me  know."  They 
went  down,  and  looked  over  the  books  some  five  or  six 
hours,  during  which  time  said  Hoyt  sent  for  Greenleaf  a 
number  of  times,  and  when  he  went  up  stairs  to  see  said 
Hoyt,  he  sometimes  found  him  wandering,  and  out  of  his 
head.  He  found  the  books  so  confused,  that  it  was  impossi- 
ble to  make  any  satisfactory  statement  of  the  state  of  the 
firm  to  said  Hoyt,  and  so  informed  said  Hoyt.  He  then 
asked  said  Hoyt,  if  he  was  not  well  enough  acquainted  with 
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the  partDenhip  a&ire,  to  make  an  offiur  of  what  ho  would  take 
for  hiB  interest  therein  ?  Said  Hojrt  implied,  he  thought  said 
Kelley  ought  to  pay,  for  the  u$e  of  said  Hoy  t's  wife  and  children, 
about  twehe  hundred  doUan^  and  then  he,  (said  Uoyt,)  would 
give  up  all.  Said  Kelley,  after  consultation  with  him,  (mid 
Greenleafy)  dedinad  this  offer,  which  he  communicated  to  said 
Hoyt,  who  was  then  desiroos  to  have  said  Kelley  make  htm  an 
offer  of  what  he  would  give  for  said  Hoyt's  interest  in  said  part«- 
nership.  This  Kelley  declined.  He  then  asked  Hoyt,  *^  How 
this  house  alood  ?"  (meaning  the  house  near  Bow  Stteel,  where 
said  Hoy t  died.)  Hoyt  repliad,  <<  The  house  belongs  as  moch 
to  Kelley  as  to  him/'  (Heyt.)  At  this  time,  mid  Kelley  was 
present,  and  one  odier  person,  whom  he  does  not  now  recollect. 

The  answer  goes  on  to  state,  that  as  administrator  and  guar- 
dian, as  aforemid,  the  defendant  claims  the  estate  near  Bow 
street  as  the  private  and  separate  eetate  of  the  said  Hoyt. 

That  he  haa,  for  the  purpose  of  dosing  the  business  of  said 
estate,  threatened  to  apply  for  leave  to  sell  the  said  estate  near 
Bow  street,  but  has  not  intended  so  to  do  until  this  honorable 
Court  decides  the  rights  of  the  several  parties  to  the  said  Bow 
street  estate. 

The  cause  was  set  down  for  a  hearing  upon  the  Bill,  and 
Answers,  and  evidence,  and  was  aigued  by  Et^Uth  for  the 
plaintiff,  and  by  Janiie$  Dana  for  the  defendants. 

For  the  phuntiff  the  following  points  were  made : 

1 .  That  Ho]rt  purchased  the  land  and  built  the  house  out 
of  the  C(^rtnenhip  money. 

S.  That  Hoyt  was  the  managing  partner,  and  had  the  care 
of  die  books  and  money,  while  Kelley's  branch  vnis  the  execu- 
tive department  in  the  stone  yard.  (Hoyt  and  Kelley  were 
stone  cutters  and  dealers  in  building  stone.) 

3.  That  Hoyt  abstracted  the  funds  to  buy  the  said  land, 
and  build  the  said  house,  from  the  copartnership  funds,  in 
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fiaud  of  Kelley,  and  the  copartnetBhip  creditors;  and  conceal- 
ed this  misuse  of  the  money  from  Kelley  until  shortly  before 
Us  death. 

4.  That  Kelley's  copartnership  lien  on  the  funds  so  used 
fiaodolently  by  Hoyt,  who  stood  in  the  relation  of  trustee  or 
agent  for  the  concern,  continues,  notwithstanding  their  con- 
version into  real  estate,  as  against  Hoyt  and  his  personal  rep- 
reeentatiTes. 

5.  That  Davidson,  the  mortgagee  of  the  house,  who  ap- 
pears to  have  taken  the  mortgage  without  notice,  and  bona 
fide  to  secure  a  loan  of  $1000  to  Hoyt,  has  the*  higher  equi- 
ty to  the  extent  of  his  mortgage.  But  as  to  the  equity  of 
redemption  beyond  the  mortgage,  Hoyt  in  his  life  time,  and 
his  heirs  since  his  decease,  are  the  trustees  thereof  for  the 
benefit  of  the  surviving  partner  and  copartnership  creditors. 

The  object  of  the  bill  is  to  have  the  real  estate  sold  and 
applied  to  pa]rment  of  joint  debts,  and  the  copartnership  bal- 
ance doe  to  the  surviving  partner,  and  the  residue,  if  any, 
distribated  according  to  the  interests  of  the  parties. 

Hoyt's  heirs  at  law  are  minors,  but  Greenleaf  has  been  ap- 
pointed guardian  ad  litem. 

For  the  defendants  the  following  points  were  made. 

As  to  the  case  of  the  estate  on  Charlestown  square,  and 
the  estate  on  Causeway  street,  mentioned  in  the  biH,  the  de- 
fendants are  satisfied,  that  they  were  purchased  with  partner- 
ship funds  for  partnership  purposes,  and  always  intended  by 
the  partners  to  be  held  and  used  for  partnership  purposes. 
Under  this  state  of  facts  the  case  of  Hoxie  v.  Carr  (1.  Sumn. 
R.  173)  ;  Bunuide  v«  Skrridc  (4  Mete.  R.  537) ;  Dyer  y. 
CUnrJc^  and  Howard  v.  Priest  (5  Mete.  R.),  seem  decisive, 
and  the  defendants  wiU  not  therefore  object  to  the  jmiyer  of 
the  bill  as  to  the  two  estates  above  named. 

But  as  to  the  estate  on  Bow  street,  the  defendants  do  object 
to  the  prayer  of  the  bill,  and  claim  to  hold  the  same  as  the 
sepamte  estate  of  Hoyt,  the  deceased  partner. 
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1 .  A8  to  this  estate,  they  do  not  admit,  that  it  was  parchas- 
ed  with  partnership  funds,  or  for  partnership  purposes. 

2.  If  it  was  purchased  with  partnership  funds,  they  do  not 
admit,  that  Hoyt  was  such  a  trustee  for  the  firm,  that  the  in- 
vestment was  made  for  the  benefit  of  the  partnership,  and 
can  now  be  followed  and  reached  by  the  surviving  partner. 

3.  If  this  estate  was  purchased  with  partnership  funds,  and 
the  evidence  should  satisfy  the  Court  of  this  fact,  the  de» 
fendants  contend,  that  there  was  an  agreeoaent  between  the 
partners,  that  Hoyt  should  make  the  investment  for  his  private 
account ;  or  that  Hoyt  made  the  investment,  and  constructed 
the  house,  with  the  knowledge  and  assent  of  Kelley,  his 
partner. 

STORY,  J.  The  cause  at  the  argument  has  been  nar- 
rowed down  to  the  simple  consideration,  whether  the  house  near 
Bow  street,  called  for  distinction's  sake  the  Bow-street  house, 
is  to  be  deemed  partnership  property  or  not.  The  principles 
of  law  involved  in  the  cause  do  not,  in  my  judgment,  involve 
any  serious  doubts.  In  the  first  place,  it  is  a  general  rule  in 
Equity,  that  if  a  trustee,  contrary  to  his  duty,  invests  the 
property  of  his  cestui  que  truitf  or  beneficiary,  in  any  other 
property,  either  real  or  personal,  the  beneficiary  has  a  right, 
if  the  wrongful  conversion  shall  be  clearly  made  out,  and  the 
property  can  be  distinctly  traced,  to  follow  it  into  the  hands 
not  only  of  the  trustee,  but  of  any  other  party  claiming  under 
him,  who  is  not  a  bona  fide  purchaser  thereof  for  a  valuable 
consideration,  without  notice.  I  need  not  cite  particular 
cases  on  this  point.  They  will  be  found  cited  and  comment- 
ed on  in  2  Story  Equity  Jurisp.  <^  1258,  1259,  1260.  In 
many  cases,  the  same  doctrine  is  upheld  at  law,  wherever  the 
right  is  of  a  legal  nature;  of  which  the  cases  of  Scott  v.  Surman 
(Willes  R.  400)  and  Taylor  v.  Pltmer  (3  M.  &  Selw.  574  to 
576),  afford  striking  illustrations,  founded  upon  very  difierent 
circumstances.    The  same  doctrine  is  equally  as  applicable 
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to  cases  of  agents  as  it  is  to  cases  of  trustees.'  In  the  neit 
I^ce,  partners  fall  whbm  the  same  predkament  as  trustees 
and  agents.  Indeed,  their  fmictioiiSy  rights  and  duties^  in  a 
great  naeasure,  comprdiend  those  both  ot  trustees  and  agents.^ 
Tlis  resdt  of  these  principles  is^  that,  if  a  partner  fraudulently 
or  improperly,  without  the  consttit  of  his  partners,  applies 
*  the  partnership  foods  to  hb  own  prirale  purposes,  or  for  his 
own  prvvate  profit  or  emdument,  or  invests  the  same  improp- 
erly in  bis  own  name  and  for  hb  own  use,  the  other  partners 
have  a  right,  if  they  can  cbstincdy  trace  the  investment,  and 
dect  so  to  do^  to  follow  the  partn«diip  funds  into  the  new 
investowDt,  and  teat  it  as  trust  property  held  by  that  partner 
far  the  benefit  of  the  firm,  and  as  liable  to  be  accounted  for 
by  any  person,  into  whose  posBession  the  same  may  come,  who 
is  not  a  bona  Jide  purchaser  for  a  valnable  consideration,  with- 
out  notice.  Hence,  if  the  defvaucBng  partner  dies,  his  repre- 
aentsfives  can  stand  ia  no  better  situation  than  the  partner 
liiflBsdf  would,  if  living ;  and  the  same  rote  apfities  to  the  pri- 
vate creditors  of  the  deceased  partner ;  Ihey  are  not  entitled 
to  make  daim  thenreto  any  more  than  they  can  to  any  other 
Bsere  trust  property  Md  by  the  deoeased. 

Upon  these  groondS)  the  mortgagee,  Davidson,  is  entitled, 
to  the  ettent  of  his  mortgage,  to  be  proteeted,  and  to  have  a 
priority  of  ti^t  of  paynrant  out  of  the  Bow  street  estate,  as  be- 
ing such  a  purchaser*  But  neidier  the  widow,  nor  the  chil- 
dren, nor  the  edministnrtor,  nor  the  private  cfedfton  of  Hoyt, 
sve  entitled  to  any  such  proteGtion  or  priority. 

The  whofe  question  here,  then,  resolves  itself  into  thes- 
<|nestmns  i 

1 .  Whether  the  paTtBersfaip  funds  have  been  applied  tc 
the  purchase  of  the  Bow  street  house. 

2.  Whether,  if  so  applied,  it  has  been  a  secret  and  ftaud- 
ident  application  of  those  funds ;  or  has  been  done  without 

^  Story  on  Agency,  §  205,  and  authorities  there  cited. 

^  See  Stury  on  Partn.  $  ISO,  131,  and  aothorities  there  cHed. 
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Uie  express  consent  of  the  plaintiff,  (Kelley),  or  without  his 
implied  consent,  resulting  from  bis  knowledge  of  the  £icts,  and 
his  acquiescence  in  the  appropriation. 

In  my  judgment,  both  of  these  questions  must  be  answered 
in  the  affirmative,  and  in  favor  of  the  plaintiff.  And  I  will 
very  briefly  state  the  grounds  of  this  opinion. 

In  the  first  place,  there  is  direct  and  positive  evidence,  that  * 
a  considerable  part  of  the  purchase  money  for  the  Bow  street 
estate  was  actually  paid  out  of  the  partnership  fiinds.  The 
check  drawn  on  the  Phoenix  Bank  for  $500,  was  dearly 
so ;  and  the  direct  evidence  of  several  witnesses  proves,  that 
other  sums  were  also  paid  and  admitted  by  Hoyt  to  have  been 
paid  out  of  the  partnership  funds.  The  whole  cost  of  the 
investment  seems  to  have  been  about  $8000.  Of  this  $  1000 
was  borrowed  of  Davidson  by  Hoyt,  for  which  the  mortgage 
was  given ;  and  is  now  a  lien  or  charge  on  the  estate,  entitled 
to  prior  satisfaction.  This  is  admitted  on  all  sides.  Of  the 
remaining  $2000,  the  presumptive  pro<^  seems  very  strong, 
that  besides  the  $&00  check,  the  $400  paid  to  Mullikin,  and 
the  $800  paid  to  Evans,  were  paid  out  of  the  partnership 
funds.  Certainly  a  part  of  Evans'  BiD  was  so  paid.  The  to- 
tal absence  of  all  proof  of  any  private  funds  of  Hoyt,  capable 
of  being  affiled,  or  actually  applied,  to  discharge  the  debt, 
seems  to  furnish  aid  and  strength  to  this  conclusion.  The 
onu8  probandi  is  certainly  on  the  representatives  of  Hoyt,  under 
the  circumstances  of  the  case,  to  show  some  mode  by  which 
these  debts  were  paid  out  of  his  private  funds,  especially  as 
it  is  manifest,  that  Hoyt  did,  in  fact,  apply  the  partnership  funds 
to  these  purposes,  and,  what  is  most  material,  without  ever 
charging  himself  with  a  single  dollar  in  the  books  of  the  firm, 
although  he  exclusively  kept  them.  Upon  the  death  of  Hoyt, 
a  large  deficit  is  found  in  the  funds  of  the  firm,  all  of  which 
were  in  Hoyt's  hands,  and  exclusively  under  his  management. 
How  is  this  deficit  accounted  for  ?  In  no  way.  Not  a  scrap 
of  proof  to  show  the  time,  or  the  mode,  or  the  occasion  of 
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UBing  them.  Take  then  the  ease  in  this  aspect,  and  we  see, 
that  there  is  a  large  deficiency  in  the  assets  of  the  firm,  held 
by  Hoyt ;  we  know  that  a  part  of  the  money  of  the  firm  was 
applied  to  pay  for  the  house ;  and  we  have  no  evidence,  that 
there  were  any  private  funds  of  Hoyt  applicable  or  applied  to 
the  purpose.  Under  such  drcumstances,  the  reasonable  con- 
dnsion  is,  in  the  total  absence  of  all  counter  proof,  that  the 
assets  of  the  firm,  to  the  amount  df  the  ^2000  remaining  af- 
ter deducting  the  mortgage,  was  supplied  from  the  partnership 
lands.  Hoyt,  at  his  death,  is  admitted  to  have  been  insol- 
vent. 

Then,  in  the  next  place,  were  the  funds  so  applied,  with- 
drawn and  applied  with  the  consent  of  the  plaintiff  (Kelley), 
or  with  his  knowledge  or  consent,  or  were  they  fraudulently 
so  witbdiawn  and  applied  ? 

In  the  first  place,  we  must  look  at  the  means  of  knowledge 
possessed  by  the  plaintiff  (Kelley),  and  whether  there  is  any 
reason  to  suppose,  that  the  funds  had  been  or  were  about  to 
be  applied.  No  cross  bill  has  been  filed  to  sift  his  conscience 
on  this  point ;  and  therefore,  we  may  presume,  that  the  in- 
quiry has  been  waived,  because  he  has  not  been  examined 
on  oath,  as  a  defendant  to  a  cross  bill ;  and  he  has,  on  oath, 
sworn  to  the  original  bill,  and  averred  his  total  want  of  knowl- 
edge of  the  facts.  In  Uie  next  place,  it  is  clear,  that  Hoyt 
was  what  b  called  the  indoor  partner.  He  exclusively  kept 
the  books;  he  received  all  the  money  of  the  firm,  and  he 
paid  all  the  disbursements  and  debts  incurred  by  the  firm. 
The  plaintiff,  on  the  other  hand,  confined  his  attention  entire- 
ly to  the  outdoor  business  and  superintendence  of  the  stone 
cutting  operations.  He  appears  to  have  had  unbounded  con- 
fidence in  Hoyt,  and  does  not  appear  ever  to  have  examined 
the  books ;  and  indeed  seems  to  have  been  an  ignorant  man 
in  all  such  business.  Besides ;  if  he  had  examined  the  books, 
he  would  not  have  been  able  to  find  there  a  single  charge 
made  by  Hoyt  for  moneys  taken,  or  advanced  to  himself.  So 
that  unless  the  fact,  that  there  were  no  such  charges  there 
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could  have  aroased  snsfticions  on  his  own  party  whkh  it  cer* 
tainly  did  not,  he  coold  not  have  anjr  means  of  detecting  any 
misapplication  of  the  partnerabip  funds.  In  troth,  there  is 
no  reason  to  suppose,  that  he  ever  made  any  eiamination  or 
inquiries  into  the  subject.  He  took  for  granted,  that  Hoyt  was 
honest,  and,  as  it  is  manifest,  until  Hoyt's  death,  he  does  not 
seem  to  have  been  aroused  to  a  state  of  inquiry  or  sospidon. 
But  then  it  is  said,  that  he  knew,  that  the  house  was  building 
by  and  for  Hoyt.  Certainly  he  did ;  but  it  is  plain,  that  Ho3rt 
might  be  fhirly  presumed  by  him  to  have  had  personal  credit 
to  raise  the  requisite  funds ;  and,  in  an  easy  indolent  oonfi* 
denee,  he  was  lulled  to  indtflferenee  as  to  the  mode  in  which 
Hoyt  obtained  the  funds,  since  he  had  no  doubt  of  his  actual 
solvency.  Upon  the  whole  of  this  matter,  the  statement  of 
the  witness  Welch,  is  most  significant  to  the  4th  direct  inter* 
rogatory.  He  there  says :  "  Sometime  in  1889, 1  can't  men- 
tion the  exact  date,  I  told  Mr.  Hoyt,  that  his  books  were  not 
kept  properly,  so  that  any  body  could  understand  them.  He 
told  me  then,  that  all  he  wanted  me  to  do  was,  to  write  down 
what  he  told  me  to.  For  a  little  while,  I  did  that.  I  then 
asked  him  why  Morris  Kelley  was  charged  with  cash,  and 
none  charged  to  him.  He  said  he  understood  all  about  that ; 
he  kept  his  own  account  of  cash  received  out  of  the  concern. 
I  then  asked  htm  if  he  kept  a  cash  account  with  the  concern, 
and  he  said  be  did.  I  asked  him  to  let  me  see  it.  He  hand« 
ed  out  a  pile  of  bills  from  his  secretary,  and  said  that  was  his 
cash  account.  I  mean  by  bilk,  receipts.  I  told  him,  that 
was  not  right.  I  then  told  him  if  he  would  hand  me  that 
pile  of  bills,  I  would  open  a  cash  account  from  them.  He 
brought  the  pile  of  bills  about  a  week  after  into  aoy  stoie, 
with  a  book,  and  asked  me  to  open  a  cash  account  I  did  so ; 
but  in  this  pile  of  bills  were  his  own  private  bills,  which  I  did 
not  enter.  After  I  had  entered  all  the  bills  he  had  paid  for 
the  concern,  and  debited  ail  cash  received,  which  I  took  from 
the  day-book,  I  asked  him  to  come  into  the  store  and  we 
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would  try  to  strike  a  balance.  He  went  into  the  store  with 
me^  bat  he  would  not  agree  to  that,  and  said  he  did  not  care 
any  thing  about  striking  a  balance  now,  and  took  up  his  book 
and  bills  and  went  out  of  the  house.  About  a  week  after,  he 
wanted  me  to  go  on  posting  his  books,  but  I  refused  to  do  it, 
on  the  ground,  that  I  did  not  wish  to  have  it  said,  that  I  hf^ 
any  thing  to  do  with  such  books,  but  proposed  to  him  to  open 
a  new  set  of  books  by  double  entry.  He  agreed  to  it,  and 
authorized  me  to  purchase  books.  I  bou^t  a  couple  of 
books,  suitable  for  double  entry,  which  I  gave  him  ;  but  he 
returned  them,  and  took  another  book  in  place  of  them,  and 
asked  me  to  oc^y  from  an  old  ledger  he  had ;  which  I  did. 
This  was  done  with  a  view  to  open  a  new  set  of  books  by 
double  entry,  which  was  never  done.  I  saw  my  cash  account, 
a  year  after  I  made  it,  and  no  additions  had  been  made  to  it.'' 

Now  upon  such  a  subject,  under  such  circumstances,  it  is 
only  necessary  to  advert  to  the  general  doctrine  of  Courts  of 
Eqiuty.  It  will  be  found  summed  up,  and  the  authorities 
cited,  in  section  468  of  Story  on  Equity  Juruprudence,  as 
foOows: 

''  Courts  of  Equity  adopt  very  enlarged  views,  in  regard  to 
the  rights  and  duties  of  agents ;  and  in  all  cases,  where  the 
doty  of  keeping  regular  accounts  and  vouchers  is  imposed 
upon  them,  they  will  take  care,  that  the  omission  to  do  so 
shall  not  be  used  as  a  means  of  escaping  responsibility,  or  of 
obtaining  undue  recompense.  If,  therefore,  an  agent  does 
not,  under  such  circumstances,  keep  regular  accounts  and 
vouchers,  he  will  not  be  allowed  the  compensation,  which 
otherwise  would  belong  to  his  agency.  Upon  similar  grounds, 
as  an  ag^it  is  bound  to  keep  the  property  of  his  principal 
distinct  from  his  own,  if  he  mixes  it  up  with  his  own,  the 
whole  will  be  taken,  both  at  law  and  in  Equity,  to  be  the 
property  of  the  principal,  until  the  agent  puts  the  subject 
matter  under  such  circumstances,  that  it  may  be  distinguished, 
as  aatisfiictmly,  as  it  might  have  been,  before  the  unauthor- 
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ized  mixture  on  his  part  In  other  words^  the  agent  is  put 
to  the  necessity  of  showing  clearly,  what  part  of  the  property 
belongs  to  him ;  and,  so  fiir  as  he  is  unable  to  do  this,  it  is 
treated  as  the  property  of  his  principaL  Courts  of  Equity 
do  not,  in  these  cases,  proceed  upon  the  notion,  that  strict 
justice  is  done  between  the  parties ;  bat  upon  the  ground, 
that  it  is  the  only  justice,  that  can  be  done ;  and  that  it  would 
be  inequitable  to  suffer  the  fraud  or  negligence  of  the  agent 
to  prejudice  the  rights  of  his  principal." 

Eyery  word  of  this  passage  is  equally  applicable  to  the 
case  of  a  partner  acting  as  the  agent  of  a  partnership. 

The  statements  and  conversations  of  Hoyt  on  his  death 
bed  strongly  corroborate  the  view  of  the  fiacts  already  taken. 
It  is  suggested,  that,  as  these  conversations  and  statements 
took  place  near  the  close  of  his  illness,  (he  died  of  consump- 
tion), that  be  was  probably  insane  at  the  time,  and  they 
ought  not  to  be  relied  on  as  evidence.  My  opinion  is,  that 
the  evidence  clearly  shows,  that  he  was  at  the  dme  in  full 
possession  of  his  senses  and  undeiBtanding.  In  one  of  these 
conversations  Hoyt  stated,  '<  The  house  belongs  as  much  to 
Kelley  as  to  him ; "  and  Kelley  was  present  at  the  conversa- 
tion. ^ 

Upon  the  whole,  my  opinion  is,  that  the  Bow  street  house 
was  purchased  with  the  partnership  funds  without  the  knowl- 
edge or  consent  of  Kelley  to  the  appropriation,  and  was  a 
secret,  and  in  a  legal  sense,  a  fraudulent  appropriation  of  those 
funds,  to  the  amount  of  $2000  ;  and  that  a  decree  ought  to 
be  rendered  in  favor  of  the  plaintiff,  and  the  house  near  Bow 
street,  and  the  store  on  Charlestown  square,  and  the  lot  of  land 
on  Causeway  street,  mentioned  in  the  Bill,  be  sold  under  the 
direction  of  the  Court,  by  a  Master,  and  that  the  proceeds  be 
brought  into  Court,  first  to  apply  so  much  thereof  as  are  ne- 
cessary to  discharge  the  mortgage,  and  to  apply  the  residue 
thereof  to  the  discharge  of  the  debt  owing  by  Hoyt  to  the 
partnership.    And  let  it  be  referred  to  the  same  Master  to 
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State  an  account  of  the  partnership  debts  and  credits,  and  the 
balance  due  by  Hoyt  to  Kelley  on  the  partnership  account, 
with  the  usual  powers  given  to  the  Master  on  such  occa- 
sions to  examine  eitbcs*  party  on  oath,  and  to  require  the 
production  of  the  partnership  books,  and  all  documents 
and  vouchers  in  the  possession  of  either  party,  touching  the 
premises. 


CIRCUIT  COURT  OF  THE  UNITED  STATES, 


dprinig  Ctntttt. 


MASSACHUSKTTS,  SCAT  TXRai,   1844,  AT  BOSTON. 
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Peteb  Coi'fin,  bespondent  and  appellant,  v.  John  Jen- 
kins,  LIBELLANT   AND  APPELLEE. 

A  LAT  or  share  in  the  proceeds  or  catchings  of  a  whaling  Toyage  does 
not  create  a  partnership  in  the  profits  of  the  yoyage,  but  is  m  the  nature 
of  seamen's  wages,  and  governed  by  the  same  rules. 

By  the  general  maritime  law,  desertion  is  an  unauthorized  absence  from  the 
ship,  with  an  intention  not  to  return,  and  it  creates  a  forfeiture  of  wages. 

The  Statute  of  the  United  States,  declaring  any  unauthorized  absence  of 
a  seaman  from  his  ship  for  forty-eight  hours  to  be  desertion,  applies  to 
all  oases,  where  the  seanum  does  not  return  within  such  time,  although 
he  may  have  been  prevented  by  the  sailing  of  the  ship.  For  the  ship 
is  not  bound  to  wait  for  lum,  but  he  is  bound  to  rejoin  the  ship  within 
that  period,  suo  periculo. 

In  the  present  case,  it  was  hdd^  that  the  circumstances  showed,  that  the 
desertion  by  the  Plaintiff  was  the  result  of  a  previous  and  deliberate  in- 
tention to  desert;  and  at  all  events,  an  opportunity  having  been  offered 
to  him  to  rejoin  his  ship  within  the  forty-eight  hours,  that  his  refusal 
to  do  so  constituted  a  desertion,  and  he  had  thereby  forfeited  his 
wages. 

The  only  cases  where  desertion  does  not  carry  with  it  a  forfeiture  of  wa- 
ges, are  cases  having  mitigating  circumstances,  where  the  party  desert- 
ing has  a  strong  excuse,  founded  on  gross  misconduct  or  harsh  usage 
tovuds  him ;  or  where,  having  a  locus  poenUenUaj  he  has  acknowledged  * 
his  fault,  and  offered  to  return  to  his  duty  within  a  reasonable  time,  and 
his  services  have  been  rejected ;  or  cases  of  a  similar  nature. 

The  doctrine  in  case  of  CUnOman  v.  Fumiaon^  (1  Sumner  R.  173),  affirmed. 

In  cases  of  appeal  firom  the  District  Court,  this  Court  ii  very  cautious  in 
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■dnitting  new  malten  of  defence  or  allegation  to  be  introdnced,  where 
the  fteta,  on  whicli  they  lett^  are  not  new  or  newly  dieooTered,  hat  were 
perfectly  known  at  or  before  the  hearing  in  the  District  Court 

The  answer  to  a  libel  should  be  sworn  to  by  the  respondent,  but  the  libel- 
Jant  is  not  bovnd  to  swear  to  the  libel. 

A.apeeial  replication  by  the  libellant  under  oath  is  not  admissible,  unless 
it  be  demanded  by  the  respondents,  or  ordered  by  the  Court,  and  then  it  is 
in  the  nature  of  a  cross-bill  or  Reconrentio  of  the  Civil  Law. 

IjIbci.  in  the  Admiialty  for  the  lay  or  share  of  the  libellant, 
the  second  mate  of  the  whaling  ship  Ckdumbns,  against  Uie 
respondenty  the  master  of  the  ship. 

The  Libel  in  snbstance  stated,  that  in  June,  1835,  the  libel- 
knt,  John  Jenkins,  shipped  on  board  the  ship  Columbus,  of 
Nantucket,  of  which  the  respondent  was  master,  on  a  whaling 
Tojage  from  Nantucket  to  the  Pacific  Ocean,  as  second  mate, 
lor  a  certain  lay  or  share  of  the  said  Toyage  and  of  the  oil 
which  might  be  obtamed ;  that  he  signed  the  shipping  articles, 
and  went  aboard  the  said  ship  on  the  10th  day  of  the  said 
Jonej  and  entered  into  the  service  of  the  same  as  second  mate. 

That  the  ship  proceeded  forthwith,  with  the  libelhmt  on 
board,  to  the  Pacific  Ocean,  and  obtained  41,948  gallons  of 
spenn  oil ;  that  he  continued  on  board,  and  in  the  service  of 
the  said  ship,  until  about  the  10th  day  of  June,  1838,  when, 
withoat  reasonable  or  sufficient  cause,  and  without  fault  or 
ncig^fect  on  his  part ;  and  while  he  was  engaged  in  the  per- 
fbtmanoe  of  his  duty,  under  the  orders  of  the  master,  in  look- 
mg  after  certain  seamen,  who  had  deserted  from  the  said  ship,, 
he  was  abandoned  and  left  at  Talcahuana,  on  the  coast  of 
Oiili,  by  the  said  respondent,  and  was  prevented  from  rejoin^- 
ing  the  ship,  as  she  never  returned  to  the  port 

That  the  said  Coffin,  well  knowing,  that  the  libellant  waa 
engaged  in  the  performance  of  his  duty,  after  wilfully  aban* 
doning  the  libellaut  as  aforesaid,  cruised  about  for  the  space. 
of  two  months  for  more  dl,  and  then  returned  to  the  said 
Nantocket,  where  he  arrived  on  the  30th  day  ol  November,. 
1888. 
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That  daring  all  the  time  the  libellant  was  on  board,  he  well 
and  truly  performed  his  duty  as  second  mate,  according  to  his 
best  ability,  and  was  obedient  to  all  the  lawful  commands  of 
the  said  master,  and  is  entitled  to  his  lay,  amounting  to 
$512.33,  with  interest. 

The  libellant  then  prays,  that  the  aforesaid  wages  be  decreed 
to  him. 

* 

The  Answer  admitted,  that  the  libellant  was  hired,  and 
that  the  ship  proceeded  to  sea  and  put  in  to  Talcahuana,  asT 
set  forth  in  the  libel,  at  which  place  it  alleges,  that  the  said 
libellant  wilfully  and  without  cause,  or  pretence  for  cause,  de- 
serted from  the  said  ship. 

It  then  proceeds  to  aver,  that  the  libellant  did  not  well  and 
faithfully  perform  his  duty  on  board  the  said  ship,  but  often 
neglected  it,  and  slept  upon  his  watch,  and  permitted  the  men 
to  sleep,  to  the  injury  of  the  vessel  and  the  voyage. 

That  the  said  Jenkins  was  ashore  with  the  respondent  on 
or  about  the  15th  of  June,  1838,  the  latter  being  in  quest  of 
seamen,  to  supply  the  places  of  four  seamen,  who  had  de- 
serted, and  that,  having  shipped  four  men,  he  ordered  the  li- 
bellant to  return  to  the  ship,  and  direct  the  mate  to  heave  in 
the  slack  of  the  chain,  and  be  ready  to  take  in  the  anchor  as 
soon  as  he,  the  respondent,  should  return  to  the  ship  with  the 
four  men,  and  then  to  return  to  the  shore  in  the  boat,  and  to 
wait  by  it  until  the  respondent  should  arrive  with  the  four 
men.  That  the  said  libellant  returned  to  the  ship,  and  gave 
the  said  orders,  and  returned  with  the  boat  and  two  or  three 
hands  to  the  shore.  That  when  he  was  on  board,  in  pursu- 
ance of  the  said  order,  he  procured  from  his  chest  his  best 
clothing,  which  he  tied  up  in  a  bundle,  and  took  With  him  in 
the  boat,  without  the  knowledge  of  the  mate.  That  when 
he  reached  the  shore,  instead  of  remaining  with  the  boat,  he 
took  the  said  bundle  of  clothing,  and  went  up  to  the  town  of 
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Taleahuana,  and  that  the  said  respondent  did  not  again  see 
him  daring  the  voyage. 

That  when  the  said  master  arriTed  with  the  four  men  to  the 
boat,  not  finding  the  said  Jenkins,  and  learning  where  he  had 
gone,  he  sent  the  hands  in  search  of  him,  but  that  they  could 
not  find  him,  and  that  then  the  respondent  returned  to  the 
ship  with  the  men,  and  found  it  ready  to  sail.  That  the  ship 
was  to  have  sailed,  as  Jenkins  well  knew,  as  soon  as  the  said 
master  returned,  and  would  have  sailed  forUiwith,  but  for  the 
absence  of  the  said  Jenkins. 

That  when  the  respondent  arrived  aboard  the  ship,  he  re* 
imned  to  search  for  Jenkins,  directing  the  mate  to  get  under 
weigh  and  proceed  to  the  entrance  of  the  harbor,  if  the  mas- 
ter did  not  return  at  night.  That  the  said  master  then  pro- 
ceeded to  the  town,  and  in  company  with  Benjamin  F.  Coffin 
and  a  person  by  the  name  of  Bates,  whom  he  employed,  search* 
ed  through  the  town  for  Jenkins,  but  without  success.  That 
they  then  proceeded  to  the  office  of  Paul  Delano,  American 
consul  at  that  port,  and  asked  his  advice,  and  that  he  advised 
Ilim  to  proceed  to  sea.  That  the  master  then  returned  to  the 
ship,  and  anchored  at  the  entrance  of  the  harbor  in  full  sight 
of  the  town,  and  remained  there  till  the  next  morning,  for  the 
spaoe  of  tUrty  hours,  in  order  that  Jenkins  might  return,  if  he 
chose,  and  then  conmienced  beating  out  of  the  harbor  with  a 
head  wind« 

That  he  verily  believes,  that  the  said  Jenkins  did  not  mean 
to  return,  bnt  intended  to  desert,  and  denies  that  the  said 
Jenkins  waa  left  without  sufficient  cause. 

That  after  the  said  Jenkins  deserted,  the  ship  proceeded 
on  her  voyage,  and  arrived  at  Nantucket  about  the  middle  of 
November,  1838;  that  the  said  Jenkins  remained  at  Talca- 
hnaaa  until  September  last  past,  when  he  might  well  have  re«- 
tomed  before,  and  that  the  said  respondent  verily  believes,  that 
the  said  Jenkins  deserted  with  the  intention  of  remaining  and 
rending  at  that  place.    That  after  the  return  of  the  said 
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Jenkins,  the  said  respondent  believes,  that  the  said  Jenkins 
transferred  all  interest  in  the  voyage  to  George  B.  Elkins. 

To  this  answer,  which  was  not  sworn  to,  a  special  replica- 
tion was  made  by  the  libellant 

The  decree  of  the  District  Judge  at  the  hearing  of  the 
cause  was  for  the  libellant,  that  he  recover  the  sum  of  ^500 
and  costs  of  suit ;  from  which  decree  the  present  appeal  to 
this  Court  was  taken. 

The  cause  was  now  heard  upon  the  original  evidence,  and 
also  upon  new  evidence,  and  was  argued  by  Charks  P.  Cur^ 
its  for  the  appellant,  and  by  CrovmimhUld  and  Q^>ate  for  the 
appellee. 

STORY,  J.  This  cause  has  been  argued  at  great  length ; 
but  after  all,  it  turns  upon  a  single  inquuy,  and  that  is,  wheth- 
er there  has  been  a  desertion  on  the  part  of  the  libellant, 
during  the  whaling  voyage,  by  which  he  has,  according  to  the 
principles  of  the  maritime  law,  forfeited  his  right  to  his  lay  or 
share  in  the  proceeds  and  catchings  of  the  voyage.  This  lay 
or  share  does  not,  according  to  law,  create  any  partnership  in 
the  profits  of  the  voyage,  as  has  been  sometimes  erroneously 
supposed  j  but  it  is  in  the  nature  of  wages  for  seamen  in  the 
conunon  merchants  service,  and  is  governed  by  the  same 
rules.  This  opinion  was  adopted  by  Lord  Alvanley  in  FRI- 
kimon  v.  Frazier  (4  Esp.  R.  182),  and  more  recently  in  the 
Court  of  Exchequer,  in  Perrott  v.  BtyarU  (2  Younge  and 
CoU.  61) ;  in  Mair  v.  Gknnie  (4  Mauie  and  Selw,  240)  ;  by 
the  Court  of  King's  Bench,  and  by  the  Supreme  Court  of 
Massachusetts  in  Boston,  in  Baxter  v.  Rodman  (8  Pick  R. 
485),  in  Rice  v.  Austin  (17  Mass.  R.  195,  203, 206),  and  in 
Orozier  v.  Atwood  (4  Pick.  R.  234).  The  same  doctrine 
was  held  by  Lord  Stowell  in  the  Frederick  (5  Rob.  R.  8). 
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lodeed,  I  Oomider  it  tod  well  settled  now  to  admit  of  anj 
nwmmiMe  doobt.^ 

Id  respect  to  desdrtioDy  there  it  no  doubt^  that  it  constituted, 
by  the  general  maritime  kw,  a  forjfeiture  of  all  title  to  wages, 
and  to  r^hts  in  the  proceeds  in  the  nature  of  wages.    And 
by  desertion,  in  the  sense  of  the  maritime  law,  is  meant,  not 
a  mere  mmnthoriEed  absence  from  the  ship  wxtbont  leave ; 
but  an  unauthorized  leaving  or  absence  from  the  ship,  With 
an  intention  not  to  return  to  her  service,  or,  as  it  is  often  ex* 
pressed,  onisro  item  reicerUndij  that  is,  with  an  intention  to  de« 
sert.    Th0  statute  of  the  United  States,  for  the  regulation  of 
aeamen  in  the  merchants  service  (Act  of  1790,  ch.  56  [29],  s.  5) 
hat  cieated  an  auxiliary  statute  desertion,  distinct  from  and 
indepeiident  of  that  of  the  maritime  law,  and  it  declares,  that 
fortf-eighc  hours'  absence  from  the  ship  without  leave,  if  a 
proper  entry  thereof  ia  at  the  time  made  in  the  log  book, 
ahd  be  deemed  a  desertion  and  a  forfeiture  of  all  wages  due 
to  the  ^mttj.    This  subject  was  fully  discussed  and  consider- 
ed in  the  case  of  Ckmtman  v.  Fmmutm  (1  Sumner  Kep. 
d73)  and  to  the  doctrine  there  stated  I  adhere  with  unhesita^ 
ting  confidence*    But  I  adrert  to  it  in  this  ccmnezion  sunply 
to  answer  an  argument,  sugg^ted  at  the  bar,  that,  under  this 
statute,  if  a  seaasan  should,  without  leave,  voluntarily  absent 
himaelf  from  the  ship  at  the  time,  when  she  is  about  to  sail 
firom  the  port  on  the  voyage,  nay,  when  she  is  about  toweigb 
anehor,  fer  the  very  purpose,  and  she  should  actually  sail  oA 
the  voyage  before  the  foity-^ight  hours  had  elapsed,  it  would 
not,  in  the  sense  of  the  law,  amount  to  a  statute  desertion ; 
beoBuae  he  would  not  have  the  opportunity  of  rejoining  the 
aUp  within  the  forty-eight  hours.    In  short,  the  argument 
went  to  this,  that  it  was  not  a  desertton  at  all,  either  by  the 
inatitiuw  fanv  or  ander  the  statute,  unless,  at  the  time  of  .tbd 
aeaman's  leuving,  he  left  it  with  the  intent  absdately  td  de* 
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8ert|  or  animo  nan  revertendi.  To  this  doctrine  I  cannot,  in 
any  manner,  subscribe.  I  understand  the  statute  to  declare, 
that  an  absence  from  on  board  the  ship  withoat  leave  is  a  for- 
feiture of  his  wages,  and  a  desertion,  unless  he  actually  re- 
joins the  ship  within  forty-eight  hours ;  and  that  it  is  at  his 
own  peril,  under  such  circumstances,  to  absent  himself;  and 
if  he  is  unable  to  rejoin  the  ship,  whether  by  reason  of  her 
sailing  on  the  voyage  or  otherwise,  within  the  forty-eight 
hours,  the  forfeiture  is  complete  and  absolute*  The  ship  la 
not  bound  to  wait  for  him ;  but  he  is  bound  to  rejoin  the  ship 
within  that  period,  suo  perundo.  But  I  should  go  farther  and 
say,  that  if,  upon  the  eve  of  the  departure  of  the  ship  from 
the  port  on  the  voyage,  a  seaman  should,  with  a  full  knowl- 
edge of  the  fact  of  her  intended  departure,  voluntarily  or  s^ 
cretly  without  leave  quit  the  ship,  that  would  of  itself  be 
strong  prima  facie  evidence  of  a  positive  intention  to  des^, 
and  it  would  require  the  fullest  and  clearest  evidence  of  bona 
fides^  and  sincerity  of  intention,  to  displace  the  presumption. 
Now,  in  the  present  case,  it  appears  to  me,  that  there  are 
very  strong  circumstanbes,  which  go  to  establish  a  meditated 
intention  to  desert,  and  an  effectual  executicm  of  that  inten- 
tion. I  agree,  that  it  is  not  to  be  presumed,  that  an  officer  of 
a  ship  does  intend  an  act  of  such  gross  disobedience  and  de 
parture  from  duty,  which  must  weaken  public  confidence  in 
his  character,  and  take  from  him,  in  many  cases,  the  means  of 
future  support  I  agree  further,  that,  in  the  present  case, 
there  was  apparently  a  large  lay  or  share  due  to  the  libellanti 
and  that  a  very  strong  motive  to  desert  seems  to  be  taken  away. 
I  say  apparently  a  large  lay  or  share  due  to  hun,  for,  there  is  no 
direct  evidence  to  show,  satisfactorily  to  my  mind,  what  his  real 
interest  therein  was  at  the  time  when  he  left  the  ship.  It  is 
true,  that  no  assignment  was,  in  fiict,  made  of  his  lay  or  share, 
until  after  his  return  home,  two  years  or  more  after  the  sup 
posed  desertion.  But  then,  of  the  facts  and  circumstances 
attending  that  assignment,  the  consideration  actually  given  for 
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it,  ud  the  occaiioa  of  making  it,  we  have  no  strict  or  search- 
ing account.  I  shouM  have  been  glad  to  know,  whether  the 
asBJgiiee  was  the  agent  of  the  libellant  during  his  absence, 
and  bad  made  advances  to  bis  family  daring  his  absence  upon 
the  whaling  voyage,  and  was  entided  to  reimbursement  there- 
lor  oat  of  the  lay  or  share,  and  that  the  assignment  was  made 
oo  that  account  to  him ;  or  whether  he  made  a  bona  fide  pui^ 
diase  thereof  at  the  time  of  the  assignment,  and  what  valae, 
if  any,  he  paid  or  was  to  pay  therefor.  There  are  circum* 
stances  in  this  case  which  imperatively  require  some  explana- 
tions on  this  bead.  In  the  first  place,  the  assignment  was 
made  at  a  time,  when  the  owners  had  refused  to  pay  the  lay 
*  or  share.  There  was  not  merely  a  controversy,  but  a  defence 
founded  upon  the  supposed  desertion,  intended  to  meet  the 
LU  Mota,  if  a  suit  should  be  brought.  Men  do  not  ordinarily, 
nnder  such  circumstances,  buy  up  law  suits  at  a  fair  or  rea- 
•onable  price,  but  as  a  matter  of  desperate,  even  if  it  be  law- 
fal,  ^ecukliofi. 

In  the  next  place,  certain  declarations  are  asserted  to  have 
been  made  by  the  libellant,  which  point  to  bis  interest  in  the 
lay  or  share.  Benjamin  F.  Cofiin  says,  <*  While  we  were  at 
Talcahuana,  in  the  aflernoon  of  the  day  before  Mr.  Jenkins 
left  the  ship,  he  told  me,  that  if  Captain  Coffin  would  not 
dischaige  him,  he  should  run  away.  He  said,  that  it  was  of 
no  oae  for  him  to  go  home ;  that  he  should  have  nothing  to 
receive  if  he  went  home."  Now  Coffin's  testimony  has  been 
assailed,  with  intense  zeal  and  strength  of  expresnon,  as  false, 
and  deliberately  fitlse.  If  it  stood  alone,  it  might  perhaps 
not  be  sufficient  to  found  a  safe  judgment  upon  it  But  if 
the  intention  to  desert  is,  as  I  think  it  clearly  is,  made  out 
upon  other  independent  evidence  of  acts  and  declarations,  it 
certainly  furnishes  no  reason  to  suspect,  that  C<^n  has  not 
here  uttered  the  truth.  Certainly,  if  the  statement  imputed 
to  the  libellant  was  fiilse  in  point  of  fact,  **  That  it  was  of  no 
for  him  to  go  home^  that  be  should  have  nothing  to  re-' 
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oeive  if  be  went  home ;"  be  could  have  shown  that  by  jptooh 
of  substantial,  subsisting  interest,  before  or  at  the  tiaie  of  tke 
assignment.  Yet  he  has  left  this  part  of  the  cks%  a  blank,  al* 
though  it  was  peculiarly  within  his  privity  and  knowledge 
how  the  matter  really  stood.  ...  * 

But  passing  from  this,  let  us  proceed  to  other  impovtaot 
considerations  in  the  case.  In  the  first  place,  it  is  edmitted^ 
that  the  libellant,  in  consequence  of  some  part,  which  the  resh- 
pondent  took  in  some  difference  between  .the  libdlant  and 
Swain,  (the  third  mate  of  the  ship),  favorable  to  the  latter,  was 
discontented  and  dissatisfied  with  the  respondeat,  and^.Mr 
quested  repeatedly  to  be  discharged.  The  respondent  sefiiMdi 
and  advised  the  libellant  to  go  home  in  the  ship. 

In  the  next  phice,  the  libelbint,  on  the  morning  of  the  sail* 
ing  of  the  ship,  went  on  shore  with  the  reqiondent,  and  re^ 
turned  by  his  orders  to  the  ship,  with  directions  to  the  dmf 
mate  to  heave  short  the  anchor,  or  to  get  the  shjpu  uguim 
weigh.  The  ship  was  hove  short  and  did  gat  ander-^i^ 
The  libelbint  returned  to  the  shore,  having,  ppt  on  Arif^aH  j^ 
new  duck,  trplisers  over  his  others  then  on,  and '  took  «afa0  A 
bundle  of  clothing  with  him  tied  up  in  a  handkerchief.  He 
left  on  board  a  qubdmnt ;  and  some  few  other  things,  which 
were,  however,  but  of  triffing  value.  When  he  left  the  ship^ 
he  bade  SWain,  (the  third  mate),  <<  Good-bye,"  acircmnstance^ 
not  of  itself,  ordinarily,  of  much  signifieance,  and  yet  not 
wholly  without  effect,  under  circumstances  liiDe>  those  in  the 
present  case,  especially  considering,  that  there  had  been  some 
difficulty. between  Swain  and  the  libellant. 

The  question  here  naturally  meets  us,  what  did  the  fibeU 
lant  go  ashore  for,  and  why  did  he  carry  a  boodle  of  cloth- 
ing ?  >  His  excuse  or  justification  is,  that  he  had  sdd  tbe 
clothes  to  a  person  on  shore,  and  that  he  was  absent  from  the 
boat,  hunting  for  deserters  from  the  ship..  Neither  of  these 
eoggestions  is,  in  my  judgment,  satisiaetority  or  prbbably  madt 
ottti    It  was  of  .little  use,  without  the  knowledge  or  conMit 
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of  the  master,  who  had  hired  other  men  in  lieu  of  the  desert- 
ersy  who  were  then  either  on  board  or  going  on  board,  to 
search  for  deserters,  when  the  anchor  was  a-trip  for  the  Toy- 
age,  or  the  ship  under  weigh.  That  was  a  time  for  speed 
and  watchftdnessy  and  not  for  fruitless  searches.  As  little  is 
there  in  the  other  sugg;estion.  If  the  libellant  was  to  go  the 
voyage,  he  would  or  might  want  these  clothes  in  the  course  of 
the  return  voyage ;  and  if  he  had  really  sold  them,  he  would 
seem  to  have  left  himself  with  scarcely  a  decent  supply. 
Putting  on  the  new  duck  trousers  over  those  he  then  had  on, 
oould  not  be  for  sale,  and  scarcely  for  immediate  use,  if  he 
was  then  about  to  go  to  sea.  But  if  he  intended  to  desert, 
both  the  clothes  and  the  trousers  might  be  important.  I  do 
not  dwell  on  these  facts,  because,  although  they  inflame  every 
SQspidon,  they  do  not  constitute  the  ground,  upon  which  my 
judgment  rests. 

Let  us  look  to  the  subsequent  acts  and  declarations  of  the 
libdlant  after  he  was  on  shore,  and  the  ship  was  gone.  He 
then  said  in  the  presence  of  Orpin,  who  belonged  to  another 
ship,  in  a  billiard  house,  "  That  he  did  not  intend  to  go  out 
10  the  ship  which  he  came  in.^'  This  would  almost  seem  de- 
cisive of  his  intention  to  desert,  if  he  could  not  obtain  his 
discbaige. 

But  turn  to  the  other  &cts.  The  ship  went  below  about 
eight  or  nine  miles  distance,  and  there  came  to  anchor,  and 
did  not  sail  until  the  next  day.  Did  the  libellant  make  even 
the  slightest  effort  to  get  on  board  the  ship,  although  it  is 
most  dearly  in  proof,  that  boats  could  have  been  obtained, 
and  were  going  down  to  the  island  where  the  ship  hiy  ?  The 
answer,  which  is  admitted  on  all  sides,  is,  that  he  made  no 
sach  effiNTt  Nay,  the  masters  of  two  other  ships  offered  in 
their  own  boats  to  send  him  to  the  ship.  But  he  declined. 
We  have  the  testimony  of  one  of  these  masters,  and  it  is  ad- 
milled  to  be  above  all  exception ;  and  he,  (Capt.  Hussey), 
sifttes  a  motive  for  the  desertion,  which  cannot  be  misunder^ 
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Stood  or  winked  out  of  sight.  Capt.  Horaey  deposes  to  a 
conversation,  which  he  had  with  the  libellatita  few  days  after 
the  Columbus  sailed.  It  occurred  at  the  boarding  house  of  a 
Mr.  Bates.  He  says ;  ^'I  said  to  Mr.  Jenkins,  I  suppose  yoa 
kft  Capt.  Coffin  with  an  expectation  of  joining  my  ship.  (I 
was  in  want  of  a  second  mate.)  Mr.  Jenkins  said,  that  he 
did.  I  told  him,  that  I  did  not  feel  at  liberty  to  ship  him,  be- 
cause Capt.  Coffin  might  think  I  enticed  him  to  leave  the  Co- 
lumbus." In  addition  to  this,  Capt.  Hussey  states,  that  while 
the  Columbus  was  going  down  the  harbor,  not  three  miles  off*, 
and  could  have  been  easily  r^iched  by  a  boat,  be,  being  in 
company  with  Capt.  Shearman,  of  the  ship  Orozimbo,  offered 
to  send  the  libellant  on  board.  His  language  is,  <<  Both  Capt. 
Sherman  and  myself  advised  Mr.  Jenkins  to  go  on  board  of 
the  Columbus.  We  said  that  we  did  not  think  he  was  doing 
right  to  leave  Capt.  Coffin,  and  that  we  would  man  a  boat| 
taking  some  of  Capt  Shearman's  men,  and  the  rest  of  mine, 
and  would  put  him  on  board  of  the  Columbus,  if  he  would 
go.  He  said  he  thought  he  could  do  as  wdl  there  on  shore, 
and  declined  our  offer." 

Now,  what  was  the  duty  of  the  libellant  upon  this  occa- 
sion, and  under  these  circumstances  ?  It  clearly  was,  to  seek 
to  rejoin  the  ship,  if  he  did  not  mean  to  desert.  It  was  a  do* 
ty,  which  he  owed  not  merely  to  the  respondent,  but  to  the 
owners.  His  services  might  be  most  important  and  valuable 
to  both,  under  certain  exigencies,  on  the  voyage  home.  He 
ehose  to  remain  behind.  What  pretence  then  can  there, 
in  reality,  be  for  him  now  to  say,  that  he  did  not  mean  to  de- 
sert, when,  in  fiict,  he  chose  not  to  rejoin  the  ship  ?  In  truths 
it  is  most  manifest,  that  he  left  the  ship  and  not  the  ship  him. 
He  chose  to  be  a  voluntary  absentee,  and  even  if,  at  first,  he 
meant  to  return,  or  doubted  whether  or  not  he  could  return^ 
his  subsequent  refusal  to  go  on  board  pronoonces  it,  ab  htidoy 
a  desertion.  We  are  to  judge  of  men  by  their  acts  as  weU 
as  their  words ;  and  if  the  libeUant  had,  as  he  now  suggerti 
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lie  had,  no  inleDtkHi  to  deiert,  because  he  had  an  interest  in 
the  pioceeds  of  the  voyage,  how  happens  it,  that  he  did  not 
rejoin  the  ship  and  take  care  of  that  interest  ?  How  happens 
it  that  he  remained  abroad  afterwards  for  two  years  ?  He  has 
no  right  now  to  say,  I  went  from  the  ship,  hoping  and  expect- 
itig  to  be  left  behind ;  and  I  was,  by  my  own  fault  and  with 
my  own  consent,  left  behind,  contrary  to  my  duty ;  and  I 
meant  to  avail  myself  of  this  fault  and  dereliction  of  duty  to' 
escape  the  forfeiture,  which  is  attached  to  desertion ;  and  my 
acta  aie  now  to  be  construed  as  if  I  did  not  finally  intend  to 
desert,  but  simply  never  to  rejoin  the  ship.  I  trust  that  the 
law  is  strong  enough  to  inform  him,  that  what  a  man  does,  at 
least  where  the  act  is  voluntary,  is  presumed  to  be  purely 
what  he  intended  to  do,  ab  initio.  The  maxim,  Finis  coronat 
oput,  although  not  precisely  intended  to  meet  such  a  case, 
does  not  fiul  to  illustrate  it.  It  is,  at  best,  absence  consum- 
mated by  desertion. 

But  it  is  said,  that  if  this  is  a  case  of  desertion,  it  is  one, 
in  which  the  Court  is  not  bound  to  inflict  a  total  forfeiture ; 
bat  may  mitigate  it  to  a  remunerative  or  moderated  compen- 
sation. There  are,  without  question,  cases,  where  desertion 
will  not  be  visited  by  a  total  forfeiture  of  wages,  or  qua$i 
wages.  But  what  are  the  cases  to  which  the  mitigation  of 
compensation  is  applied  ?  They  are  those,  in  which  the 
party  has  a  strong  excuse,  founded  on  gross  misconduct  or 
harsh  usage  on  the  other  side ;  and  where  the  party  is,  there- 
fore,  more  in  the  situation  of  a  victim  than  of  a  sinner ;  or 
where,  having  a  hcus*  pcenitentia^  he  has  acknowledged  his 
firalt,  and  offered  to  letum  to  duty  within  a  reasonable  time, 
and  his  services  have  been  improperly  rejected.  It  is  to  such 
eases,  and  cases  of  a  similar  nature,  that  the  rule  of  compen- 
sation or  nutigation  is,  in  the  benignity  of  the  maritime  law, 
fidrly  and  justly,  and  upon  principles  of  public  pdicy,  applied. 
Here,  there  is  a  total  absence  of  all  exculpatory  and  allevi- 
ating ctrcumstances.    The  opportunity  for  repentance  or  re- 
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turn  was  giveoi  and  was  not  embraoed ;  bot  was  deliberateljr 
and  obstinately  refused.  Under  such  circumstances,  it  ap- 
pears to  me,  that  this  Court  would  ill  perform  its  duty,  if  it 
did  not  pronounce  for  a  total  forfeiture.  It  is  not  the  case 
of  an  ignorant  seaman ;  but  of  an  officer  of  the  ship. 

My  judgment  accordingly  is,  that  the  decree  of  the  District 
CkHirt  ought  to  be  reversedi  and  that  the  libel  be  dismissed 
with  costs  for  the  appellee,  the  original  reqpondent. 


Mem.  In  the  course  of  the  present  cause,  the  tesfOQ" 
dent  asked  leave  to  file  an  amendment  to  his  answer,  insist* 
ing  upon  a  new  point  of  defence  in  the  Circuit  Court, 
which  had  not  been  presented  in  the  District  Court.  It  was, 
in  effect,  that  no  suit  in  a  case  of  this  sort,  being  in  the  whale 
fisheries,  lay  against  the  master ;  but  only  agunst  the  own- 
ers or  other  agents  in  possession  of  the  proceeds  of  the 
▼oyage. 

The  motion  was  opposed  by  the  counsel  for  the  libellant. 

STORY,  J.  I  do  not  think  that,  under  the  circumstances, 
the  amendment  ought  to  be  allowed.  The  matter  of  de- 
fence must  have  been  well  known  when  the  cause  was  in  the 
Court  below,  and  ought  then,  if  ever,  to  have  been  insisted 
on,  as,  if  well  founded,  it  disposed  of  the  whole  suit.  This 
Court  ought,  in  all  cases,  to  be  very  cautious  in  admittii^  any 
new  matters,  either  of  allegation  or  of  defence,  to  be  intro- 
duced here,  where  the  &cts,  on  which  they  rest,  are  not  new 
or  newly  discovered ;  but  were  perfectly  known  at  or  before 
the  hearing  in  the  District  Court  We  should  otherwise  con- 
stantly have  appeals  here  entertained  upon  matters  never 
brought  to  the  notice  of  the  District  Court,  and  might  virtu- 
ally exercise  an  entirely  original  jurisdiction  instead  of  an 
cppdlatt  jurisdiction.    The  rule,  In  appeUatio  a  sententia  de* 
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itiva  Kcei  non  allegata  aJUgare  et  nan  probata  probarcj  has 
many  limitations,  and  requires  many.i 

I  obeerve,  too,  that  there  are  some  irregularities  in  the 
present  case.  The  libel  is  sworn  to,  but  not  the  answer. 
The  reverse  is  the  usual  and  proper  practice,  although  there 
is  no  objection  to  the  libel  being  sworn  to,  if  the  libellant 
chooses.  But  the  answer  should  be  sworn  to,  and  indeed,  I 
do  not  remember  to  have  seen  an  answer  before,  which  was 
not  sworn  to.  Then,  again^  the  libellant  has  put  in  and 
sworn  to  a  special  replication,  without  being  called  upon  by 
the  respondent  to  answer  to  the  allegations  in  the  answer. 
This  is  irregular ;  according  to  the  modem  and  correct  practice, 
no  special  replication  is  admissible,  unless  the  respondent  re- 
quires the  libellant  to  give  an  answer  on  oath  to  the  matters 
propoanded  in  his  own  answer,  and  then  it  is  in  the  nature 
of  a  cross  bill,  or  reccmventio  of  the  civil  law.^  It  is,  there- 
fore, the  privilege  of  the  respondent  to  require  such  a  reply, 
hot  not  a  right  of  the  libellant  to  put  it  in,  without  its  being 
demanded  by  the  respondent,  or  specially  ordered  by  the 
Court 

Motion  to  amend  denied. 


I  866  Combs^  Pnc.  in  Adm.  tit  54  tit  60;  1  Br.  Civ.  &  Adm.  499^ 
500;  3  Bro.  CSv.  &  Adm.  Law,  415, 416,  457. 
t  Stoiy  Eq.  Plead.  §  402. 
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WlLLIiM   W1SHBUBN9  ET   AL.  V»  JaMES   GoUU). 

Thx  extension  of  a  patent  may  be  granted  to  an  administrator. 

Whoerer  finally  perfects  a  machine,  and  renders  it  capable  of  nseflil  opera- 
tion, is  entitled  to  a  patent,  altbongh  others  may  hare  had  the  idea,  and  made 
experiments  towards  putting  it  into  practice,  and  although  all  of  the  com- 
ponent parts  may  have  been  known  under  a  diflferent  combination,  or 
used  for  a  dififerent  purpose. 

Drawings,  not  referred  to  in  the  specification  of  a  patent,  may  be  treated  as 
part  of  the  specification,  and  used  to  explain  and  enlarge  it 

A  new  trial  will  not  be  granted  for  surprise  on  account  of  new  eridsnce, 
whenever,  by  reasonable  diligence,  it  could  have  been  previously  obtained. 

The  meaning  of  technical  words  of  art  in  commerce  and  manufactures, 
used  in  a  patent,  as  well  as  the  surrounding  circumstances,  which  may 
materially  affiict  their  meaning,  are  to  be  interpreted  by  the  jury. 

fivery  instrument  is  to  be  interpreted  by  a  consideration  of  all  its  provi- 
sions, and  its  obvious  design  is  not  to  be  controlled  by  the  precise  force  of 
single  words. 

Where  a  grant  was  made  of  a  ri|^t  to  construct  and  use  fifty  maehines 
within  certain  localities,  reserving  to  the  grantor  the  right  to  construct, 
and  to  license  others  to  construct,  but  not  to  use  them  therein,  it  waa 
held,  that  the  grant  was  of  an  exclusive  right  under  the  statute  of  1836  in 
regard  to  patents,  and  that  suits  were  to  be  brought  in  the  name  of  the 
assignees,  even  though  agreed  to  be  at  the  expense  of  the  grantor. 

Where  a  patent  has  been  granted,  and  there  has  been  an  exclusive  posses* 
sion  of  some  duration  under  a  patent,  an  injunction  will  be  granted, 
without  obliging  the  patentee  previously  to  establish  the  validity  of  his 
patent  by  an  action  at  law.  But  it  is  otherwise,  if  the  patent  be  recent, 
and  the  injunction  be  resisted  on  the  ground,  that  the  patent  ought  not 
to  have  been  granted,  or  is  imperfiMstly  stated  in  the  speeiiSoation. 

HM^  That  the  patent  in  the  present  case  was,  upon  the  true  interpreta- 
tion of  the  specification,  a  patent  for  an  improved  machine. 

This  was  an  action  on  the  case  for  the  infringement  of  a  pa- 
tent right  for  "  a  new  and  useful  improvement  in  the  method 
of  planing,  tonguing,  groovingi  and  cutting  into  mouldings, 
or  either,  plank,  boards,  or  any  other  material,  and  for  reduc- 
ing the  same  to  an  equal  width  and  thickness ;  and  also  for 
facing  and  dressing  brick,  and  cutting  mouldings,  or  facing 
metallic,  mineral  or  other  substances,"  and  described  in  the 
schedule  annexed  to  the  letters  patent,  and  forming  a  part 
thereof,  in  the  following  words : 
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''  The  pknk,  boards  or  other  nmterialy  being  reduced  to  a 
width  by  circiilar  saws,  or  friction  wheels,  as  the  case  may  be, 
is  then  placed  on  a  carriage  resting  on  a  platform,  with  a  ro> 
tary  cutting  wheel  in  the  centre,  either  horizontal  or  vertical. 
The  heads,  or  circular  phites,  fixed  to  an  axis,  may  have  one 
of  the  heads  movable  to  accommodate  any  length  <A  knife 
required.  The  knives  fitted  to  the  heads  with  screws  or  bolts, 
or  the  knives  or  cutters  for  moulding,  fitted  by  screws  or  hcXiM 
to  logs  connecting  the  heads  of  the  cylinder,  and  forming 
with  the  edges  of  the  knives  or  cutters  a  cylinder.  The 
knives  may  be  placed  in  a  line  with  the  axis  of  the  cylinder 
or  diagonally.  The  plank,  or  other  material  resting  on  the 
carriage,  may  be  set  so  as  to  reduce  it  to  any  thickness  re- 
quired, and  the  carriage  moving  by  a  rack  and  pinion,  or  roll- 
ers, or  any  lateral  motion,  to  the  edge  of  the  knives  or  cutters 
on  the  periphery  of  the  cylinder  or  wheels,  reduces  it  to  any 
given  thickness.  After  passing  the  planing  and  reducing 
wheel,  it  then  approaches,  if  required,  two  revolving  cutter 
wheels,  one  for  cutting  the  groove,  and  the  other  for  cutting 
the  rabbets,  that  form  the  tongue.  One  wheel  is  placed  di* 
rectly  over  the  other,  and  the  lateral  motion  moving  the  plank, 
or  other  material,  between  the  grooving  and  rabbeting  wheels, 
so  that  one  edge  has  a  groove  cut  the  whole  length,  and  the 
other  edge  a  rabbet  cut  on  each  side,  leaving  a  tongue  to 
match  the  groove.  The  grooving  wheel  is  a  circohr  plate, 
fixed  on  an  axis,  with  a  number  of  cutters  attached  to  it  to 
project  beyond  the  periphery  of  the  plate,  so  that,  when  put 
in  motion,  it  will  perform  a  deep  cut  or  groove,  parallel  with 
the  fiice  of  the  plank  or  other  material.  The  rabbeting  wheel 
also  of  similar  form,  having  a  number  of  cutters  on  each  ride 
of  the  plate,  projecting,  like  those  on  the  grooring  wheel, 
cuts  the  rabbet  on  each  side  of  the  edge  of  the  plank,  and 
leaves  the  tongue  or  match  for  the  groove.  By  placing  the 
pfamiog  wheel  axis  and  cutter  knives  vertical,  the  same  whed 
will  plane  two  planks,  or  other  material  in  the  same  time  of 
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one,  by  moving  the  plank  or  other  material  opposite  ways, 
and  parallel  with  each  other,  against  the  periphery  of  the 
planing  or  moulding  wheel.  The  groove  and  tongue  may  be 
cut  in  the  plank  or  other  material,  at  the  same  time,  by  add* 
ing  a  grooving  and  rabbeting  wheel* 

<<  Said  William  Woodworth  does  not  claim  the  invention 
of  circular  saws  or  cutter  wheels,  knowing  they  have  long 
been  in  use,  but  be  claims  as  his  invention  the  improvement 
and  application  of  cutting  or  planing  wheels  to  planing  boards, 
plank,  timber  or  other  material ;  also  his  improved  method  of 
cutters  for  grooving,  and  tonguing,  and  cutting  mouldings  on 
wood,  stone,  iron,  metal,  or  other  material,  and  also  for  facing 
and  dressing  brick,  as  all  the  wheels  may  be  used  single,  and 
separately,  for  moulding,  or  any  other  purpose  before  indica- 
ted* He  also  claims  as  his  improved  method  the  application 
of  circular  saws  for  reducing  floor  plank  and  other  materials 
to  a  width. 

«  Dated  Troy,  Dec.  4th,  1828. 

"  William  Woodworth. 

^<  Witnesses  Henrt  Everts, 

D.  S.  Gleason.'' 

The  original  patentee  was  William  Woodworth,  to  whom 
the  aforesaid  letters  patent  were  granted  on  the  27th  day  of 
December,  1828,  and  who  died  on  the  9th  day  of  February, 
1839.  On  the  14th  day  of  February,  1839,  administration 
of  the  goods  and  estate  of  the  said  William  Woodworth  was 
granted  in  the  state  of  New  York,  to  his  son,  William  W. 
Woodworth,  who  subsequently,  on  the  16th  day  of  Novem- 
ber, 1842,  obtained  a  renewal  and  extension  of  the  said  let- 
ters patent  for  the  additional  term  of  seven  years  from  the 
expiration  thereof.  On  the  2d  day  of  January,  1843,  the 
said  administrator  disclaimed  so  much  of  the  claim  in  the  said 
letters  patent  as  embraced  the  application  of  circular  saws  to 
reduce  floor  plank  and  other  materials  to  a  width ;  and  after- 
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wards,  on  the  2d  day  of  Janoarj,  1 843,  he  granted  to  Wil- 
fiam  Washbarn  and  Charles  W.  Brown,  the  present  phintiflTs, 
certain  rights,  to  use  the  said  patent,  by  the  following  deed, 
which  was  duly  recorded  in  the  patent  office : 

"  This  indenture  of  three  parts,  made  and  concluded  on 
the  second  day  of  January,  in  the  year  eighteen  hundred  and 
Ibrty-three,  by  and  between  William  W.  Woodworth  of  the 
town  of  Hyde  Park,  of  the  county  of  Duchess,  and  state  of 
New  York,  Esq.  as  he  is  administrator  of  the  goods  and  es- 
tate, which  were  of  William  Woodworth,  hereinafter  men- 
tioned, deceased,  of  the  first  part,  William  Washburn,  and 
Charles  W.  Brown,  both  of  Boston,  in  the  county  of  Suffolk, 
and  state  of  Massachusetts,  carpenters,  of  the  second  part, 
and  James  6.  Wilson,  of  the  city,  county  and  state  of  New 
York,  gentleman,  of  the  third  part,  witnesseth : 

"  That  whereas  letters  patent  bearing  date  on  the  twenty- 
seventh  day  of  December,  in  the  year  eighteen  hundred  and 
twenty-eight,  were  granted  to  William  Woodworth,  now  de- 
ceased, by  the  United  States  of  America,  for  an  improve- 
ment in  the  method  of  tonguing,  grooving,  and  cutting  into 
mouldings,  or  either  plank,  boards,  and  other  materials,  and 
for  reducing  the  same  to  an  equal  width  and  thickness,  and 
abo  for  facing  and  dressing  brick,  and  cutting  mouldings  on, 
or  feeing  metallic,  mineral,  or  other  substances. 

*'  And  whereas  the  term  for  which  the  said  letters  patent 
were  granted,  did  expire  by  the  limitation  contained  therein, 
on  the  twenty-seventh  day  of  December  now  last  past,  and 
before  the  eipiration  of  the  said  term  such  proceedings  were 
had,  that,  pursuant  to  the  Act  of  Congress  in  such  case  made 
and  provided,  the  said  letters  patent  were  renewed  and  ex- 
tended for  the  further  period  of  seven  years  from  and  after 
the  expiration  of  the  said  first  term,  the  certificate  of  renewal 
whereof  bearing  date  on  the  sixteenth  day  of  November,  be- 
ing granted  unto  the  party  of  the  first  part,  one  of  the  heirs, 
and  the  administrator  of  the  said  William  Woodworth,  de- 
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ceased ;  and  whereas  the  parties  of  the  second  part  have  paid 
to  the  party  of  the  first  part  the  sum  of  five  hundred  dollars, 
and  have  given  to  the  party  of  the  first  part  their  negotiable 
promissory  notes,  bearing  even  date  with  these  presents,  one 
for  the  sum  of  one  thousand  dollars,  payable  in  ninety  days 
from  the  date  thereof ;  one  for  the  nune  sum,  payable  in  six 
months  from  the  date  thereof ;  one  for  the  same  sum,  and 
payable  in  twelve  months  from  the  date  thereof;  one  for 
the  same  sum  and  payable  in  eighteen  months  from  the  date 
thereof;  one  for  the  same  sum,  and  payable  in  two  years  from 
the  date  thereof ;  one  for  the  same  sum  and  payable  in  thirty 
months  from  the  date  thereof ;  and  the  last  for  the  sum  of 
five  hundred  dollars,  payable  in  three  years  from  the  date 
thereof,  and  all  the  said  seven  promissory  notes  bearing  inter- 
est from  their  date. 

'^  And  whereas,  in  consideration  of  the  ^said  money  and 
notes,  the  party  of  the  first  part  haih  agreed  to  license  and 
empower  the  parties  of  the  second  part  to  construct  and  use, 
and  to  license  others  to  construct  and  use  fifty  of  the  said  pa- 
tented machines,  within  the  counties  of  Sufiblk  and  Norfolk, 
and  in  the  towns  of  Charlestown,  Cambridge,  West  Cam- 
bridge, Watertown,  M edford,  and  Maiden  and  Rockbottom 
village,  in  the  county  of  Middlesex,  in  the  state  of  Massa- 
chusetts —  in  such  manner,  nevertheless,  that  the  license  and 
authority  so  granted  shall  stand  and  be  as  security  unto  the 
party  of  the  first  part,  and  his  assigns,  for  the  payment  of  each 
and  all  of  the  said  promissory  notes. 

.'''Now  the  said  parties  have  covenanted,  granted,  and 
agreed  in  manner  following. 

First.  The  party  of  the  first  part  does  hereby  license  and 
empower  the  parties  of  the  second  part,  and  their  executors 
and  administrators,  to  construct  and  use  fifty  of  the  said  pa- 
tented machines  within  the  territory  aforesaid ;  and  also  with- 
in the  same  territory  to  license  and  empower  other  person  or 
.persons  to  construct  and  use  one  or  more  of  the  said  patented 
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machines,  during  the  whole  period  for  which  the  said  letters 
patent  have  been  granted ;  but  the  whole  number  of  ma- 
chines by  the  parties  of  the  second  part,  and  by  all  persons 
empowered  by  them,  constructed  and  used  during  the  said 
period  in  the  said  territory,  shall  not,  at  any  one  time,  exceed 
the  said  number  of  fifty  machines. 

**  And  provided  also,  that  if  at  any  time  or  times  the  par* 
ties  of  the  second  part,  or  their  representatives,  shall  make 
any  default  in  the  payment  of  the  said  promissory  notes  or 
either  of  them,  it  shall  be  lawful  for  the  party  of  the  first  part, 
or  his  assigns,  at  any  time  while  such  neglect  or  default  shall 
continue,  to  give  notice  in  writing  to  the  parties  of  the  second 
part  or  their  ass^;ns,  and  to  any  person  or  persons,  licensed 
and  empowered  by  them  to  use  the  said  machine,  to  cease 
and  discontinue  the  use  thereof ;   and  if  they  or  either  of 
them  shall  fiul  so  to  do  for  the  space  of  ten  days  after  such 
notice,  the  parties  of  the  second  part  hereby  covenant  with 
the  party  of  the  first  part,  and  his  assigns,  that  it  shall  be 
kwful  for  any  court  of  equity,  having  jurisdiction  of  the 
premises,  to  enjoin  the  parties  of  the  second  part  and  their 
assigns,  and  all  persons  empowered  by  them  as  aforesaid,  from 
using  the  said  machines,  until  the  further  order  of  the  court ; 
and  if  such  n^ect  or  de&ult  should  continue  for  the  space 
of  thirty  days  after  such  notice,  it  shall  and  may  be  lawful 
for  the  party  of  the  first  part,  or  his  assigns,  to  sell  at  public 
auction,  in  the  city  of  Boston,  after  advertising  the  same  six 
times  in  some  newspaper  printed  in  the  said  city,  all  the  right, 
title  and  interest  which,  by  these  presents,  are  in  any  way 
granted  unto  the  said  parties  of  the  second  part,  and  the 
party  of  the  first  part,  or  his  assigns,  may  bid  at  such  sale, 
and  in  the  names  of  the  parties  of  the  second  part,  or  their 
assigns,  as  the  case  may  require,  may  convey  and  assure  the 
same  to  the  purchaser,  and  thereupon  all  license,  power,  and 
authority  of  the  parties  of  the  second  part  and  their  assigns, 
and  of  ail  persons  empowered  by  them  shall  cease,  and  there- 
upon it  shall  and  may  be  lawful  for  any  court  of  equity  hav- 
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iDg  jurisdiction  of  the  premises,  perpetaaliy  to  enjoin  the 
parties  of  the  second  part  and  their  ass^s,  and  all  persons 
empowered  by  them,  from  constructing  or  using  anj  of  the 
said  patented  machines.  And  the  proceeds  of  such  auction 
sale,  after  deducting  all  necessary  expenses,  shall  be  applied 
to  the  payment  of  all  such  of  the  said  promissory  notes  as 
then  remain  unpaid,  without  prejudice  to  any  remedy,  which 
the  party  of  the  first  part  or  his  assigns  may  have  for  any 
balance,  which  may  remain  due  to  him  ;  but  if  the  said  pro* 
ceeds  should  be  more  than  sufficient  to  pay  the  amounts  re- 
maining due  on  the  said  notes,  such  excess  is  to  be  paid  to 
the  parties  of  the  second  part,  or  their  representatives  or 
assigns. 

Second.  The  parties  of  the  first  part  and  third  part  cove- 
nant with  the  parties  of  the  second  part,  that  they  will  insti- 
tute suits  at  law,  and  in  equity,  against  any  and  all  person  or 
persons  who  shall  infringe  upon  the  patent  aforesaid,  within 
the  territory  aforesaid,  during  the  period  of  two  years  from 
the  date  hereof,  upon  receiving  notice  of  such  infringenoent 
from  the  parties  of  the  seconfi  part,  that  they  will  prosecute 
the  said  suits  at  their  own  expense  to  final  judgment  with 
due  diligence,  and  that,  after  deducting  all  the  expenses  of 
such  suits,  and  a  reasonable  compensation  for  their  own  ex* 
penses,  time  and  pains  in  prosecuting  them,  they  will  pay 
over  the  damages  recovered  therein  unto  the  parties  of  the 
second  part,  or  their  representatives  or  assigns. 

Third.  If  it  should  be  finally  decided  in  either  of  the  suits, 
commenced  as  aforesaid,  within  the  said  period  of  two  years, 
by  the  highest  court,  to  which  the  said  parties  of  the  first  and 
third  part,  or  the  defendants  in  such  suits  shall  carry  such 
suit  by  writ  of  error  or  appeal,  that  the  said  extended  and 
renewed  letters  patent  are  void,  the  parties  of  the  second  part 
shall  be  thereby  released  and  discharged  of  and  from  the 
payment  of  all  such  of  the  said  promissory  notes  as  shall  then 
remain  unpaid ;  and  if  either  of  the  said  notes  shall  then  be 
paid,  the  said  party  of  the  first  part,  and  the  said  party  of 
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tbe  third  part,  each  of  them,  fleveraUy,  and  not  jointly,  cove- 
oants  with  the  parties  of  the  second  part,  that  each  of  them 
will  repay  to  the  parties  of  the  second  part,  one  half  of  whatever 
sum  shall  bate  been  so  paid  on  the  said  notes,  with  interest 
firom  the  several  times  of  payment,  deducting  however  a  rea- 
•enable  compensation  for  any  benefits,  profits,  or  advantages, 
which  shall  then  have  been  received  by  the  parties  of  the 
second  part,  under  or  by  virtue  of  the  license  hereby  granted. 
Fourth.  The  parties  of  the  second  part  covenant  with  the 
parties  of  the  first  and  third  parts,  that  they  will  at  all  times, 
during  the  said  term  of  two  years,  suffer  and  permit  the  par- 
ties of  the  first  and  third  parts  to  use  their  names  in  all  such 
suits  as  may  be  commenced  as  aforesaid,  and  that  they  will 
aid  and  assbt  the  parties  of  the  first  and  third  parts  in  pro- 
curing the  necessary  evidence  to  sustain  such  suits  when 


.:^i\y  ir-  r 


Fifth.  The  party  of  the  first  part  covenants  with  the  party 
€ti  tbe  second  part,  that  he  wUl  not  license  and  empower  any 
person  or  persons  to  use  any  of  the  aforesaid  machines  with- 
in tbe  tenritory  before  named,  during  the  said  term  of  seven 
yeaiB,  for  which  the  said  letters  patent  have  been  extended ; 
but  nothing  herein  contained  shall  be  so  construed  as  to  pre- 
vent the  party  of  the  first  part  from  constructing  or  licensing 
the  construction  of  the  said  machine  to  be  used  elsewhere 
than  in  the  territory  aforesaid. 

In  testimony  whereof,  the  said  parties  have  set  their  hands 
and  seals,  on  the  day  and  year  first  above  written,  to  this  and 
to  two  other  instruments  of  like  tenor  and  date. 

W.   W.   WOODWOETH, 

W.  Washburn, 
Chables  W«  Brown, 
James  6.  Wilson. 
Sealed  and  delivered  in  presence  of 
Horace  Philbrook. 
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The  plea  was  the  general  itsoe,  and  a  notice  of  special 
defence  was  filed. 

The  present  action  is  brought  by  the  plaintifis  for  an  alleged 
violation  of  their  right  onder  the  said  deed^  by  the  defendant, 
and  the  damages  were  laid  at  $S500. 

Franklin  Dexter,  and  B.  JR.  Curtitj  for  the  plaintHTs. 

C.  G.  Loving,  Joel  OSes,  and  fV.  Dehon,  for  the  defendants. 

At  the  trial  the  following  points  were  made  by  the  coonsel 
for  the  defendants. 

Ist.  That  the  plaintiffs  oonld  not  bring  the  fvesent  action, 
they  being  merely  limited  licensees,  and  not  exclusive  own- 
ers of  a  right  in  the  patent.  That  under  the  ejcisting  patent 
law,  the  plaintiffs  must  be  either  grantees  of  an  undivided  in- 
terest in  the  patent,  or  grantees  or  owners  of  the  exdusive 
right  in  the  patent  within  a  given  territory.  That  the  term 
^<  exclusive,"  ogoified  the  <^  whole "  interest,  which  the  par 
tent  conferred,  and  that  the  patentee,  having  reserved  to 
himself,  by  a  clause  in  the  contract  with  the  plaintifb,  the 
right  to  construct  and  to  license  others  to  construct  these 
machines  within  the  territory  for  which  the  r^t  was  granted 
to  the  plaintiffs,  the  plaintiffs  could  in  no  sense  be  considered 
as  possessing  the  exclusive  right. 

To  this  it  was  answered,  in  behalf  of  the  plaintifis,  that 
the  person  actually  interested  in  the  patent  right,  was  auUKH*- 
ized  by  the  law  to  bring  an  action  for  a  violation  thereof; 
and  that  although  the  said  clause  in  the  contract  was,  taken 
separately,  ambiguous,  yet  that  the  whole  covenant,  and  es- 
pecially that  portion,  providing,  that  the  parties  of  the  firet 
and  third  parts  might  use  the  name  of  the  party  of  the  sec- 
ond part,  plainly  indicated,  that  the  grant  was  of  an  exclusive 
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^gbft ;  and  that,  if  the  plaintifii  eoold  not  brii^  the  action, 
no  one  could,  for  they  were  the  only  parties  having  an  ez- 
duMve  right  and  interest. 

STORY,  J.  faid,  —  The  language  of  the  Patent  Act,  of 
1836,  ^  11,  refers  to  the  grant  of  an  exclusive  right  in  a 
patent,  and  the  term  exdusioe  comjMrehends  not  only  an  ez- 
clnsiFe  right  to  the  whde  patent,  but  an  ezclusiTe  right  to 
the  patent  in  a  particular  section  of  country.  The  action 
for  the  yiolation  of  an  exclusive  right  is  confined  to  the  own- 
er of  sucb*a  right  But  the  right  granted  to  the  plaintiffs  in 
this  case  b  exclusive,  for  the  Ihnkation  of  the  number  of  the 
machines  does  not  destroy  the  character  of  that  right.  That 
the  exclusive  ri^t  in  certain  territories  do^  exist  in  the  as* 
signees,  is  cleariy  indicated  by  the  fourth  clause  in  the  inden- 
ture, and  the  grant  of  such  a  right  is  not  inconsistent  with 
the  reservation,  that  the  grantor  might  construct  machines 
there,  because  he  might  do  that  by  way  of  a  license  reserved 
to  him  under  his  assignees.  The  present  judgment  of  the 
Court  is,  that  the  grant  to  the  assignees  is  of  an  exclusive 
^ght,  and  suits  are  to  be  brought  in  the  name  of  the  as^ 
,  but  at  the  expense  of  the  grantor. 


The  second  point  raised  by  the  defendants'  counsel, 
that,  under  the  patent  laws,  nobody  but  the  patentee 
entitled  to  an  extension  or  renewal  of  the  patent,  and 
that  in  this  case,  the  patentee  having  died  previous  to  such 
an  extenrion,  no  one  else  was  authorised  to  procure  it.  That 
such  a  right  was  nowhere  given  by  the  statute  to  the  legal 
rspiesentative  of  a  patentee,  but  solely  and  exclusively  to  the 
patentee  himself,  and  that  it  was  manifest,  from  all  previous 
and  snbseqoent  legislation  in  the  United  States,  that  the  ab* 
sence  of  any  such  provision  was  not  an  accidental  omission, 
but  the  result  of  design.  That  the  right  of  renewal  was  in* 
tended  as  a  personal  privilege  of  the  patentee  alone. 
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To  this  point,  it  was  answered  by  the  counsel  for  the  plain- 
tiffs,  that  no  new  patent  was  issued,  and  no  new  right  grant- 
ed, but  that  there  was  a  mere  extension  of  an  existing  right 
for  an  increased  length  of  time.    That  the  design  and  policj 
of  the  act  were  to  reward  the  inventor  by  securii^  to  him, 
his  family  and  representatives,  the  benefit  of  the  invention, 
and  consequently  the  grant  was  to  him,  his  heirs,  administra- 
tors, or  assigns ;  and  that  this  policy  was  inconsistent  with 
the  idea,  that  the  benefit  of  his  invention  was  to  be  strictly 
limited  to  the  inventor.    That  there  was  nothing  in  the  stat- 
ute of  1832  to  show,  that  an  assignee  was  not  entitled  to  a 
renewal;  and  that  the  counsel  for  the  defendant  had  con- 
founded  the  term  '^  patentee  "  with  that  of  '*  inventor,"  and 
assumed  what  the  law  did  not,  that  one  must  necessarily  be 
the  other.    But  that,  in  point  of  ftu^t,  the  term  **  patentee  " 
applied  to  any  person  having  a  right  under  the  patent,  wheth- 
er as  executor,  administrator,  or  assignee.    That  the  right  of 
the  original  grantee  to  make  a  contract  for  the  renewed  right, 
dearly  established  his  power  to  make  a  valid  assignment  of 
all  his  rights  and  privileges  in  the  patent ;  for  it  was  not  pos- 
sible, that  Congress  could  have  designed,  that  the  death  of 
the  patentee  should  operate  to  put  an  end  to  that  right,  when 
vested  in  his  grantee.    That  the  application  for  the  patent 
must,  indeed,  be  in  the  name  of  the  patentee,  and  that  the 
bolder  of  the  legal  interest  must  apply  for  it,  and  then  that  it 
Would  enure  to  the  holder  of  the  beneficial  interest.    That 
such  was  the  practice  of  the  board  of  commissioners  for 
patents,  and  that  such  had  been  decided  to  be  the  law  by 
Judge  Thompson,  in   the  case  of  Van  Hook  v.  Scudderf 
which  was  subsequently  reaflirmed  by  him.    That  an  injunc* 
tion   had  been  granted  by  Judge  McKinley  on  the  same 
ground ;  and  that  the  same  doctrine  had  been  aflirmed  by 
Judge  McLean  in  the  case  of  Brooks  v.  BUkneU  et  at. 
(Walker's  Western  Law  Journal,  January,  1844.) 
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STORY  J.  Add,  —  The  rule  of  comiisr  always  obierv^d 
by  the  Jottiew  of  the  Supreme  Court  in  caaea,  which  admit* 
ted  of  Mng  carried  before  the  whole  Couirl,  was  to  conform 
to  the  opinions  of  each  other,  if  any  had  been  ^ven*  Such 
decisioBS  amounted  to  authorityi  i^hich,  iboi^h  not  oooelu* 
site,  were  operative,  whenever  the  quesliion  should  be  earrted 
up ;  and  therefore,  although  his  mind  was  not  without  much 
difficulty  on  this  point,  he  should  rale  for  the  j^ewliffs,  in 
ooofoimity  with  the  opinion  of  Mr.  Justice  McLean. 

3d.  Another  point  made  by  the  defendants  was,  that  as 
the  drawings  of  Woodworth's  machine  were  not  referred  to 
in  the  specification,  they  could  not  be  used  to  explain,  aid, 
or  enlarge  it.  Tins  point  was  elaborOely  aigued  oa  bodi 
sides,  and  was  ruled  by  the  Court  in  favor  of  the  plaintiffs, 
in  aocordaoce  with  the  decision  of  Mr.  Justice  McLean,  in 
Broofet  V.  Biekndl. 

4th.  Another  point  contended  for  by  the  defendants  was, 
that  all  parts  of  Woodworth's  machine  were  previously  known^ 
and  coold  be  found  described  in  Bentham's  specification. 

STORY  J.  said, — The  law  is,  that  whoever  £nBt  perfocts  a 
machine,  is  entitled  to  the  patent,  and  is  the  real  inventor, 
abhough  others  may  previously  have  had  the  idea,  and  made 
some  experiments  towards  putting  it  in  practice.  In  Eng- 
land,  the  law  goes  even  so  far  as  to  grant  such  an  one  the 
patent,  although  the  antecedent  experiments  of  others  were 
known  to  and  used  by  him  in  perfecting  his  machine.  The 
law.  in  this  country  has  not  gone  quite  so  far,  but  I  do  not 
mean  to  say,  that  there  would  be  any  diflM^ulty  in  going  to 
thai  extent.  At  any  rate,  he  is  the  inventor,  and  is  entitled 
to  the  patent,  who  first  brought  the  madiine  to  perfection, 
and  made  it  capable  of  useful  operation. 
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Tarioas  other  points  were  made  by  the  defendants,  which, 
together  with  the  ruling  of  the  court,  are  sofficiently  stated 
in  the  chaige  and  in  the  opinion  on  the  motitMi  for  a  new 
trial.  Much  evidence  was  introduced  by  the  defendants,  to 
prove  the  vagueness  and  insufficiency  of  Woodworth's  speci*- 
fication;  and  also  to  prove,  that  every  thing  claimed  1^ 
Woodworth  viras  to  be  found  in  the  specification  of  the  pa- 
tent granted  to  Samuel  Bentham,  in  Eng^nd,  April  38d, 
1793,  and  printed  in  the  Repertory  of  Arts  and  Manufacture, 
Vol,  X,  published  in  London,  A.  D.  1799 ;  also  in  the  specifi- 
cation of  the  patent  granted  to  Bramah  in  England,  A.  D. 
180S,  and  puMished  in  Rees's  Encyclopedia,  Vol.  XXVIII ; 
also  in  the  specification  of  the  patent  granted  to  Malcom 
Muir,  of  the  city  of  Griasgow  in  Scotland,  dated  June  1,  A.  D. 
1837,  «in  abstract  of  which  was  published  in  the  London 
Journal  of  Arts,  second  series.  Vol.  II,  p.  68,  and  a  notice 
whereof  was  published  in  the  United  States,  in  the  Franklin 
Journal,  Vol.  I,  for  A.  D.  1828 ;  also  in  the  specification  of 
the  patent  granted  in  the  United  States,  to  James  Collins  of 
Anson,  in  the  state  of  Maine,  A.  D.  18S7,  for  shearing  cloth 
by  revolving  shears.  In  rebutter  of  which,  much  evidence 
was  also  introduced  on  behalf  of  the  plaintiffs. 

In  the  course  of  the  trial,  the  fdlowing  question  was  sug- 
gested by  the  counsel  for  the  defendants :  Whether  a  license 
purchased  under  the  original  patent,  would  cease  on  the  ex- 
piration of  the  patent,  or  continue  in  force  during  the  subse- 
quent extension. 

STORY  J.  I  have  an  impression,  but  it  is  not  a  very  dis- 
tinct one,  that  some  question  of  an  analogous  nature  arose 
under  the  act  of  Congress  for  the  renewal  of  the  patent  of 
Oliver  Evans,  (Act92d  Jan.  1808,  chap.  117,)  which  was, 
of  course,  governed  by  the  old  acts  of  1798  and  1800 ;  and 
that  it  was  then  held,  that  any  future  use  of  the  patented 
machine  of  Evans,  after  the  renewal,  except  so  far  as  it  was 
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MTed  by  the  proviso  of  that  act,  would  be  an  infriiigemeiit  of 
hia  patent  Whether  that  applied  to  caaes  of  licensees,  I  do 
mi  ezacdy  remember.^  But  I  have  had  occanon  recently  to 
decide  the  very  point,  in  a  case  in  Maine,  in  respect  to  a 
ficenaee.  And  I  there  held,  upon  full  considemtion,  that 
every  license,  or  assignment,  under  the  old  laws,  before  the 
Act  ^  1886,  expired  with  the  limitation  of  the  original  par 
lent,  unless  it  was  expressly  in  terms  so  granted  as  to  be  ap* 
pficable  to  any  renewal  of  the  patent  afterwards.  The  deci- 
sion of  the  court  proceeded  upon  the  ground,  that  under  the 
old  laws,  before  the  Act  ei  1886,  the  licensee's,  or  assignee's 
r^t,  was  necessarily  bounded  by  the  same  limits  as  that  of 
the  licensor,  or  patentee,-— that  is  to  say,  to  the  original  term 
granted  by  the  patent  to  the  licensor  or  patentee.  If,  after- 
wards, the  patent  was  renewed,  it  was  a  new  grant  indepen- 
dent of  the  old,  and  the  patentee  was  entided  to  the  sole  and 
oudusive  benefit  thereof,  unless  the  licensees  or  assignees  un- 
der them  had,  by  their  original  contract,  secured  to  them- 
selves by  express  covenant  or  grant,  a  right  to  the  benefit  of 
the  renewed  patent 

STORY  J.  afterwards  charged  the  jury  as  fdlows : 
This  is  a  case,  gentlemen  of  the  Jury,  which,  as  you  are 
well  aware,  has  taken  up  a  vast  deal  of  time  and  attention. 
And,  indeed,  I  may  truly  say,  that  it  has  been  the  most  pro- 
trnded  eivQ  cause  ever  tried  in  this  Court 

Undoubtedly  this  planing  machine  is  an  invention  of  great 
utility,  and  the  patent  right,  therefore,  is  the  more  likely  to 
be  contested  ;  and  it  often  happens,  that  in  this  class  of  ac- 
tions, many  points  are  made  in  the  opening  and  perhaps 
much  dwelt  upon  in  the  trial,  which  ultimately  prove  of  small 
importance,  and  are  abandoned  or  waived  in  the  sequel. 
You  have  seen  this  in  the  present  case.    I  do  not  feel  called 


1  The  esse  refened  to,  probably,  was  Eoana  v.  Jardmf  (9  Cruich  R. 
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lipoR  to  g^  iDto  any  minute  discwflioD  of  the  pmits  raised 
here,  for  after  the  full  and  elaborate  arguments  of  the  coan* 
eely  I  Gould  not  aid  yow  judginente  by  going  over  the  whole 
ground ;  and  •hall  only  present  to  you  &  general  view  of  the 
mats  of  the  evidence,  as  it  has  been  giveo^ 

But  before  doing  this,  I  shall  take  notice  of  what  has  been 
entirely  omitted  on  each  side.  Not  a  word  has  been  said  as 
to  the  amount  of  damages,  in  case  the  verdict  should  be  in 
ikvor  of  the  piaifntift.  And  this  has  been  omitted,  on  the 
bng^settted  and  viery  proper  ground,  that  whenever  a  patent 
fight  is  contested  here  for  the  first  lime  —  fuDy  and  ikirly 
contested  —  it  is  only  for  the  sake  of  detmrmhring  whedier 
the  patent  be  vaKd  or  not.  If  its  vaKdity  be  sustained,  then 
the  patentee  can  obtain  from  the  equity  side  of  the  Couvt,  aq 
if^nnction  to  restrain  a  party  from  nsing  the  inipeotion  to  Am 
injury  of  the  owner.  StiH  it  is  your  duty,  if  you  fiakl  for 
the  plaintiff,  to  give  him  such  reasonaUe  damages  — -  not  vin- 
cKetive  —  but  such  as  are  not  covered  by  any  of  the  costs  be 
will  recover,  to  indemnify  him  for  the  necessary  and  una* 
voidable  expenses  of  establishing  his  right.  Ctbserve,  you 
are  not  always  bound  to  do  this ;  for  I  can  conceive  of  cases, 
where  only  nominal  dsmages  should  be  rendered  ;  as  where  a 
patentee  fraudulently  leads  a  party  to  infringe  on  his  right, 
and  then  brings  an  action  agiunst  him  merety  to  gratify  his 
own  nsalice  or  revenge.  But  you  should  suffsr  no  valid  pa* 
tent  to  go  out  of  court  without  indemnifying  the  owner  for 
his  reasonable  and  necessary  charges  in  establishing  his  true 
right ;  in  other  words,  he  should  not  be  sent  away  worse  than 
he  came  into  Court.  Therefore,  if  you  find  for  the  piaintiflb, 
you  vrill  award  such  damages  as  you  think  them  fiiirly  and 
reasonably  entitled  to,  under  aH  the  circumstances. 

A  considerable  number  of  questions  of  hw  have  been 
raised  by  the  defendant,  and  reduced  to  writing,  most  of 
which  have  been  disposed  of,  but  which  I  wiU  recapitulate 
before  coming  to  the  matters  of  fact. 
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These  qoeatioDS  are  stated  as  follows : 

1st.  That  the  grant  of  an  extension  of  patent  to  an  admin* 
isttator,  is  not  within  the  statute  of  1836. 

This  point  is  overraled. 

2d.  That  plaintiflb  have  not  such  title  to  any  exclusive 
rig^t  as  enaUes  them  to  maintain  this  action  under  the  inden- 
ture in  tbdr  declaration  mentioned. 

Overruled. 

3d.  That  the  patent  was  void  at  the  time  when,  and  from 
which,  the  contract  between  the  plaintiffs  and  the  administra- 
tCH*,  and  Wilson,  took  effect ;  because  it  purports  to  grant  a 
r^t  under  the  pcUent,  as  including  the  circular  saw,  which  is 
disdaimed,  and  admitted  not  to  be  valid  ;  and  at  the  time  of 
the  date  of  said  contract,  the  disclaimer  of  the  drcular  saw 
had  not  been  filed  or  recorded. 

Overruled. 

4th.  That  the  contract  between  the  patentee  and  Strong, 
DO  one  part,  and  Emmons  and  Toogood  and  others,  of  the 
other  part,  avoids  both  patents,  being  a  mutual  admission, 
that  neither  patent  was  good,  because  purporting,  that  each 
was  of  equal  validity,  whereas  both  could  not  be  good  ;  and 
because  such  contract  operates  as  a  fraud  on  the  public. 

Overruled  as  an  admission  in  point  of  law.  And  I  hold 
that  the  occasion  of  the  contract  may  be  established  by  other 
evidence,  and  the  reasons  why  it  was  entered  into ;  and  if 
the  jury  befieves  the  evidence  on  this  pdnt  in  the  case,  the 
GOQtnet  was  a  compromise  on  both  sides,  without  any  admis- 
sion of,  or  intent  to  admit,  on  either  side,  the  invalidity  of  the 
patent. 

5th.  That  the  surrender  of  the  patent  by  the  administrator 
defeated  the  title  of  plaintifis. 

Overruled. 

6th.  That  the  patent  is  imperfect  and  void,  for  the  want  of 
saitsble  drawings  and  references,  and  that  if  the  drawings 
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may  be  referred  to,  they  should  be  as  composiog  part  of  the 
description,  and  not  part  of  the  claim. 

Overruled.  The  drawings  are  to  be  treated  as  part  of  the 
written  specification,  and  may  be  referred  to,  to  show  the  na- 
tore,  and  character,  and  extent  of  the  claim^  as  well  as  to 
compose  a  part  of  the  descripticMi. 

7th.  That  the  patent  is  void,  for  micertainty  and  ambigoitj 
in  the  description ;  and  also  for  uncertainty  and  ambiguity  in 
the  claim. 

Answer.  Whether  the  patent  is  void  for  uncertainty  and 
ambiguity  in  the  description,  is  a  matter  of  (act  to  be  decided 
upon  the  evidence  of  experts.  The  patent  is  not  void  for 
uncertainty  and  ambiguity  in  the  claim,  for  the  written  sped* 
ficatioo  of  the  claim  may  be,  and  is,  aided  by  reference  to 
the  drawings.  Upon  examining  the  written  speoificatioo,  in 
connexion  with  the  drawings,  the  claim,  so  far  as  il  is  a  matter 
of  law,  must  be  deemed  to  be  a  claim  for  an  improved  ma* 
c^ne,  as  described  in  the  written  specification  and  drawings* 

8th.  That  the  patent  is  void  for  multiplicity  of  claim. 

Overruled. 

9th.  That  the  patent  is  vend  for  fidsity  of  claim. 

Answer.  This  is  not  a  mere  matter  of  law,  but  involves 
matters  of  (kct. 

10th.  That  the  disclaimer  of  the  circular  saw  was  not  made 
within  a  reasonable  time. 

Answer.  This  is  not  a  mere  matter  of  law  in  this  case, 
but  is  to  be  judged  of  with  reference  to  all  the  cireumstanoea 
in  evidence. 

11th.  That  the  claim  stated  by  the  counsel  as  that  relied 
on  in  this  trial,  **  as  one  for  the  whole  machine  or  apparatus 
as  an  improved  machine,  capable  of  three  distinct  operatic»Sy 
or  of  producing  three  results,  to  wit :  planing,  toiiginng  and 
grooving  at  the  same  time  in  the  manner  described  ;  and  also 
of  performing  each  of  those  operations,  or  producing  each  of 
those  results  separately,  in  the  manner  described,"  is  not  set 
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luth  in  the  apecification ;  or»  in  ollMr  woids,  that  the  ckim 
therein  stated  is  not  reasonably  snseeptihle  of  this  coiistruo> 
lion. 

Overruled,  as  a  matter  of  law.  The  drawings  are  to  bo 
deemed  a  part  of  the  specification,  and  taking  the  whole  to- 
gether, the  patent  is  for  an  improTed  machine,  and|  as  sach^ 
is  not  open  to  the  objection  staled. 

IShh.  That  the  drawings  cannot  be  referred  to  foe  the  pov« 
poseof  adding  any  thing  to  the  specification  or  daim  not  sp»« 
cifically  eontaiaed  or  mentioned  thereb  ;  so  that  if  top  piee* 
sore  rollers  be  not  described  in  the  specification,  recmmtt 
cannot  be  had  to  the  drawings  to  supply  or  describe  them,  aa 
making  part  of  the  specificatioo  or  daim. 

Orenuled.  The  drawings  are  to  be  deemed  a  part  of  the 
spedfication,  and  may  be  referred  to  for  the  purpose  suggest* 
ed  m  the  objection. 

13th.  That  the  specification  and  drawings  do  not  contain 
any  description  or  claim  of  top  pressure  rollers  with  such  rea- 
sonable certainty  and  predsion,  as  the  law  requires,  to  cooh 
stitole  a  valid  claim  therefor,  as  a  part  of  the  noachine  do* 
scribed,  dther  separately  or  in  combination  with  the  cnttiqg 
wfieel. 

Answer.  This  is  not  a  matter  of  law,  but  involves  a  w^aM* 
ter  of  fact,  as  to  the  certainty  and  sufficiency  of  the  descrip* 
tioo,  in  the  particubrs  mentioned. 

14th.  That  the  patent  cannot  be  maintained  for  a  merq 
combination  or  connexion  of  the  top  presrare  rollers  vrith  the 
rotary  cutting  wheel,  because  the  claim  set  forth  in  the  specs* 
fication,  and  as  made  by  counsel,  described  and  embraced  an 
offgnnised  machine,  designed  to  be  used  in  many  cases  with* 
ottl  them,  and  where  they  cannot  be  applied. 

Answer.  This  is  not  a  mere  matter  of  law,  but  invdvns 
flsatter  of  fed.  The  patent  is  not  understood  by  the  court  to 
be  Tor  a  mere  combination  or  connexion  of  the  top  pressure 
rollers  with  the  rotary  wheel,  considefed  alone  jper  iett^  but 
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IB  oombtoation  with  the  other  parts  of  the  machine ;  and 
whether  the  top  presBure  rollers  can  be  applied,  or  not,  for  all 
the  uses  described  in  the  specification  and  drawings,  is  a  mat- 
ter of  fact  for  the  oonsideration  of  the  jury. 

15th.  That  if  top  pressure  rollers  for  the  purpose  of  con- 
fining the  plank  to  the  carriage,  are  embraced  in  the  patent, 
nevertheless  the  defendant  has  not  infringed,  because  he  uses 
rollers,  only  f<Hr  the  purpose  of  feeding,  and  not  for  the  [nir- 
pose  of  confining  the  material  to  the  carriage,  as  he  uses  no 
carriage ;  and  the  incidental  efiect  of  their  serving  as  pressare 
roHers,  if  they  do  so,  'is  no  infiringement  of  their  patent,  be- 
cause the  specification  admits  of  feeding  rollers  as  one  means 
of  lateral  motion  not  claimed  as  an  invention* 

Answer.  This  is  a  question  of  fact  for  the  consideration 
of  the  jury. 

16th.  If  plaintiffs  have  a  valid  patent  for  the  organised 
machine  described  therein,  the  defendant  has  not  infringed 
upon  it ;  because  the  machine  used  by  defendant  is  substan- 
tially different  from  that  patented,  the  machine  patented  hav- 
ing as  a  part  of  its  specified  organization,  a  carriage,  which  is 
essential  to  many  of  the  operations,  which  it  is  described  as 
designed  to  perform,  and  several  of  which  it  cannot  perform 
with  the  use  of  feeding  rollers,  and  to  which  carriage  alone 
the  moving  power  is  directed  to  be  applied,  and  which  car- 
riage is  described  and  pointed  out  as  the  only  means  of  ad- 
justing the  material  or  machine  for  producing  the  various 
thicknesses  that  may  be  required ;  whereas  the  machine  of 
drfendant  has  no  carriage,  but  applies  the  moving  power  al- 
ways directly  to  the  material,  and  no  carriage  can  ever  be 
useful  for  the  purpose,  for  which  it  is  constructed  and  used, 
and  the  adjustment  for  produdng  various  thicknesses  is  regu- 
lated by  means  of  boxes  and  apparatus  applied  to  the  cutting 
wheel  for  the  purpose  of  raising  or  depressing  it,  as  occasion 
may  require. 

Answer.    This,  likewise,  is  a  question  of  fact. 
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17th.  Platntift'  claim  is  for  a  oombihatioii  ef  machines,  or 
mechanieal  means,  all  otd,  and  none  applied  to  a  new  use, 
and  is  not  for  an  organised  machine  embracing  any  new  part 
or  parts  put  to  new  uses,  and  is,  Iherelbre,  for  a  eombiRaticm 
merely,  and  unless  we  inftinge  the  wholes  we  do  not  Tiolate 

Answer.  This  is  not  a  mere  matter  of  taw.  The  court 
canoot  judiciaHy  know,  whether  the  machine  patented  is 
composed  of  parts,  none  of  which  are  substantiaUy  new  hi 
their  application. 

18th.  That  the  patent  in  this  case,  according  to  the  specilt 
eaiioo  and  claim  as  therein  contained  and  stated  by  the  coub« 
set,  is  not  for  any  particular  form  or  coMtruction  of  a  rota* 
ting  cutting  wheel,  nor  fbr  any  particular  form  of  phutfinm; 
nor  for  any  particular  form  of  carriage^  nor  for  any  particriar 
mode  of  effecting  the  lateral  motion  of  the  carriage  to  the 
catting  wheel ;  and  therefore,  that  if  any  machine  described 
in  Bentham's  patent,  or  eiljier  of  those  testified  to  by 
Manchard,  was  composed  of  a  platform  or  bench  with  a 
slidkig  bed  or  carriage  to  which  the  material  was  attached, 
and  which  carriage  was  moved  t^  any  kteral  motion  to  and 
^long  the  cutting  wheel,  in  such  manner  as  that  the  surface 
of  the  material  was  cot,  or  pkned,  or  reduced  by  the  cutter 
wheel,  and  such  machines  were,  in  these  respects,  suitabta 
for  that  poipose,  then  the  defendant  has  not  inMnged  the 
patent  of  the  plainliflb  in  these  particulars  or  either  of  then. 

Answer.  This  is  also  not  a  mere  matter  of  law,  but  in* 
volves  facts,  and  skill  and  knowledge  in  mechanics.  The 
jury  must  decide  on  the  fiicts. 

Having  thus  disposed  of  the  questions  of  law,  we  come  to 
those  of  fact  relied  upon  by  defendant,,  which  naturally  ar* 
range  themselves  in  four  classes.    The  defendant  alleges : 

1st.  That  Woodworth^s  specification  is  too  vague  to  enable 
a  competent  mechanic  to  construct  a  machine  from  it. 

9d.  That  the  ipvencioa  was  not  new  on  the  part  of  Wood- 
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worth,  but  preytoody  known  both  to  Bentham  and  Blanchard, 
tiie  former  having  described  it  in  his  specification,  and  the 
latter  having  actaallj  carried  it  bto  effect. 

3d.  That  Gould's  machine  is  substantially  different  from 
Woodworth's ;  and,  as  auxiliary  to  this, 

4th.  That  Woodworth  did  not  contemplate  feeding  rollers 
as  a  mode  of  operating  his  machine. 

Now,  gentlemen,  it  is  for  you  to  say,  whether  the  invention 
belonged  to  Woodworth,  or  whether  the  planing  machine 
was  known  and  used  prior  to  the  issue  of  his  patent.  If  you 
think  the  latter,  you  need  go  no  further,  but  find  for  the  de- 
fendant at  once.  But  as  to  this  point,  the  burden  of  proof 
rests  upon  the  defendant  He  must  satisfy  you  beyond  a  rea- 
sonable doubt,  that  there  was  a  prior  invention  to  Wood- 
worth's,  because  the  plaintiff  has  a  right  to  rest  upon  his 
patent  for  his  invention,  till  its  validity  is  overthrown.  And 
consequently,  if  it  should  so  happen,  that  your  minds  are  led 
to  a  reasonable  doubt  on  the  question,  inasmuch  as  it  is  in- 
cumbent on  the  defendant  to  satisfy  you  beyond  that  doubt, 
you  will  find  for  the  plaintiff  so  far  as  this  point  is  concerned. 

In  relation  to  this  allqped  priority  of  invention,  there  are 
but  two  modes  in  which  it  is  attempted  to  be  made  out ;  viz. 
by  Ben  them's  description,  and  by  Blanchard's  machine. 
Blanchard  refers  us  to  18SS2~S3,  and  gives  a  description  of  a 
machine,  which  he  then  constructed  and  used  to  plane  blocks 
and  gunstocks.  He  used  a  roller,  to  which  knives  were  at- 
tached, but  he  did  not  use  it  long. 

In  answer  to  a  direct  question  put  by  the  court,  he  said  his 
machine  was  not  like  the  one  in  evidence,  and,  as  I  under- 
stood, did  not  pretend,  that  he  ever  made  a  machine,  which 
operated  substantially  by  the  same  means  as  Woodworth's* 
He  considered  the  movements  of  all  these  machines  the  same, 
but  the  means  of  operation  different.  But  if  the  means  are 
substantially  different  in  any  supposed  cases,  then  there  is  or 
may  be  invention.    The  spinning  machinery  now  so  univer- 
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sal  is  an  ezaiD|de  of  this ;  and  the  oompltcated  means  now 
used  to  prodoce  the  same  lesidti  formerly  obtained  by  hand 
labor,  and  with  infinitely  more  rapidity  and  legolarity,  no  one 
will  deny  to  be  a  great  invention.  Btancfaard^s  machine  was 
bamt,  and  we  have  nothing  now  before  us,  bat  his  reccdlec- 
tion  of  what  it  was ;  and  it  is  for  you  to  say,  whether  he  has 
satisfied  you,  that  it  was  substantially  the  same  invention  as 
Woodworth's. 

It  is  probaUe,  however,  that  you  will  find  it  necessary  to  go 
farther,  and  look  into  Bentham's  description,  wUch  has  been 
so  copiously  commented  on  in  this  case.  For  one,  I  do  not 
comprehend  a  tithe  of  what  may  be  found  there ;  but  the 
qoestion  is  for  your  judgments,  aided  by  the  testimony  <^  tbs 
experts^  whether  Woodworth's  pbning  machine  is  contained 
in  that  description.  Now,  you  have  found,  that  the  experts 
are  not  agreed,  and,  indeed,  in  the  course  of  thirty  years'  ex* 
perieace,  I  have  never,  I  think,  known  them  to  agree  in  o|nn* 
ion,  as  to  whether  any  machine  was  really  an  invention  or 
noL  You  will  weigh  their  testimony  and  ^ve  it  its  proper 
eftct.  The  whole  aigument,  in  regard  to  Bentham,  turns  on 
this  question.  Does  he  substantially  describe,  not  a  machine 
by  which  planing  may  be  done,  but  a  machine  like  the  plain* 
tifli'  ?  He  does  describe  various  things,  which  will  aocom* 
plish  various  purposes.  But  the  question  is  not,  whether  by 
using  some  parts  of  his  invention  we  may  make  a  machine, 
which  will  plane,  but  whether  that  machine  will  be  substan* 
tially  the  same  as  the  one  Woodworth  patented.  That  is  the 
sole  question  ;  for  he  may  have  suggested  fifty  diflbrent  modes 
or  methods  of  planing,  and  still  if  this  very  mode  be  not 
tfiere,  it  cannot  be  properly  said,  that  he  has  described  the 
[rfaintifii'  machine.  You  must  see,  in  efiect,  that  this  same 
machine  was  substantially  in  Bentham's  eye  when  writing  his 
q)ecification,  and  would  be  in  the  eye  of  an  expert  on  read- 
ing  it.  I  am  not  mechanic  enough  to  aid  you  in  explaining 
that  q»ecification ;  but  you  have  heard  several  of  the  plain- 
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tiff 'i  witoesses  tesfify,  that  Ihejr  loodd  not  ditoem  tins  ma- 
dune  init,  tfaat ilie)r  4x»id  not  nuke  it  ^mit.  They  am 
all  mUe  and  ingaaioot  ooen.  Mr.  KeHeri  whose  opinion  maj 
well  be  regaaded  aa  of  Ae  very  dngheat  aathortty,  since  it  ie 
impoaaible  for  any  nain  to  JiaiRe  a  more  weighty  experience  on 
tfaifl  anbjecty  he  having  for  eo  Icaig  boesaaody  devoted  his  at- 
tontien  lo  machinery  and  ito  patents,  —  Mr.  Seller  tells  yea 
distinctly,  that  there  is  no  such  machine  as  Woodworth'a  in 
Bentham's  apecification.  On  the  other  band,  Mr.  Adams, 
alao  an  extreaaely  aUe  and  experienced  man,  states  difec% 
liie  contsary^  And  so  xif  the  others.  Yon  will  remenber 
Ike  names  of  the  witnesses  on  the  one  side  and  on  the  otber, 
and  ako  the  diveiaity  dt  their  opinions  on  this  point.  Now« 
afier  all,  in  rehtion  to  this  various  evidence,  all  honesdy  and 
akaarly  {^ven,  by  jnen  of  gieat  skill  and  abiUty,  what  is  your 
oonclunon  ?  Have  yon  evidence,  which  leaves  no  reasonable 
doubt  in  yonr  minds,  that  Bentham  really  does  substantiailf 
describe  Woodwortlh's  machine  i 

.  Upon  this  pdnt,  the  coun^l  for  the  plaintiff  made  a  sng^ 
gestion,  towards  the  dose  of  his  aif^ument,  which  struck  (he 
court  as  possessing  great  force.  Bentham's  q>ecification  was 
known  and  filed  ao  early  as  1793,  while  Woodwortfa's  patent 
was  not  taken  out  till  1828.  It  is  universally  admitted,  that 
the  planing  machine  is  a  most  valuable  invention.  The 
counsel  have  said,  indeed,  that  it  is  the  most  valuable  of  all> 
wJiich  have  been  made ;  and  though,  for  myself,  I  should 
acarcely  go  so  iar  as  that,  but  regard  the  cotton«gin,  next  af- 
ter f  niton's  wondedul  invention  of  the  steamboat,  whose  in* 
calculable  benefits  the  whole  civilized  world  is  every  day  ex- 
periencing, in  the  comparative  annihiktion  of  distance  and 
time,  and  the  consequent  advancement  of  human  improve- 
ment, as  perhaps  the  most  important  invention  within  my 
knowledge ;  still  I  can  have  no  hesitation  in  conforming  to 
the  general  high  estimate  of  the  importance  and  utility  of  the 
planiqg  machine.    .But  in  the  best  scientific  works  of  the 
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da/,  no  planing  machine  like  Woodworth's  was  ever  alluded 
to,  till  afler  bis  patent  was  taken  out,  though  Bentham's  spe* 
cification  was  constantly  spoken  of,  and  the  planing  machim^ 
he  patented  in  1791  was  well  known  and  is  described.  Now, 
with  so  many  iogenious  and  inquiring  minds  constantly  at 
work  upon  the  construction  and  improvement  of  machinery, 
both  in  Great  Britain  and  America,  all  having  easy  access  to 
well  known  publications  relating  to  science  and  the  arts,  how 
could  it  have  happened,  that  down  to  the  year  1828;  no  man 
should  ever  construct  this  machine  from  Bentham's  specificsr 
tion  of  1793,  if  it  is  so  clearly  to  be  found  therein  ?  Why 
aboold  it  be,  that  for  a  period  of  thirty-five  years,  not  a  asan 
in  America  or  England,  dreamt  of  constructing  this  machine, 
which  has  proved  of  such  vast  utility,  from  Bentham,  if  BeQ^ 
tham  really  had  described  it  ?  Certainly,  it  could  not  have 
been  from  ignorance  of  the  specification,  for  the  Repertory 
of  Arts,  in  which  it  was  published,  was  a  work  of  much  au- 
thority in  England,  and  was,  besides,  as  well  known  here,  as 
on  the  other  side  of  the  Atlantic.  This  seems  to  me  a  £}ct 
of  great  importance,  though  I  have  no  right  to  say,  how  far 
it  ought  to  afiect  your  minds.  But  is  not  this  total  silence 
for  so  long  a  time,  a  circumstance,  which  may  naturally  aid 
you  in  forming  a  conclusion  on  this  controveried  point  ?  And 
if,  as  I  have  before  said,  you  are  in  doid>t,  your  verdict  in  re- 
gard to  this  point  must  be  for  the  plaintiffs. 

But  the  great  question  of  the  case  is,  as  indeed  from  an 
early  period  of  the  trial  I  thought  it  would  be,  this :  —  Is  the 
machine  used  by  the  defendant,  substantially  the  machine, 
which  Woodworth  invented  ?  And  in  regard  to  this,  like- 
wise, there  is  very  great  diversity  in  the  testimony  of  the  ej^r 
parts.  At  the  opening  for  the  plaintiff,  four  or  five  very  in- 
telligent men  gave  their  evidence,  that  there  is  no  substantial 
difference  between  the  two ;  that  a  portion  of  the  apparatus 
is  different,  but  that  substantially  the  mode  of  operation  is 

the  same ;  and  that,  in  truth,  the  substance  of  defendant's 
T0L«  ni«  13 
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machine  is  Woodworth's  invention.  Bat  on  the  other  hand, 
the  testimony  is  just  as  positive,  explicit,  and  strong  the  other 
way.  And  the  burden  here  is  upon  the  plaintiff,  who  must 
show,  that  there  has  been  an  infringement  upon  his  right. 
This  is  a  point,  which  will  merit  and  require  your  deliberate 
and  careful  attention. 

Woodworth's  claim  is  substantially  for  a  planing  machine ; 
for  a  mode  of  accomplishing  a  particular  end  by  certain 
means  ;  and  to  maintain  his  case,  the  plaintiff  must  show,  that 
there  has  been  a  substantial  invasion  of  his  machine  by  the 
defendant. 

There  are  various  modes  of  operation  mentioned  in  Wood- 
worth's  specification.  He  speaks  in  the  first  place  of  "  rack 
and  pinion,'^  but  does  not  confine  himself  to  that  means  ;  for 
he  says  the  carriage  may  be  moved  "  by  rollers,  or  by  any 
lateral  motion,  to  the  edge  of  the  knives  or  cutters."  You 
will  observe,  that  he  contemplates  the  use  of  knives,  as  dis- 
tinct from  teeth  or  burrs.  He  speaks  likewise  of  a  carriage, 
throughout.  He  '^  does  not  claim  the  invention  of  circular 
saws,  or  cutter  wheels,"  but  he  does  claim  "  the  improve- 
ment and  application  of  cutter  or  planing  wheels  to  planing 
boards,  plank,  timber,  or  other  material."  His  claims,  in  ef- 
fect, may  be  stated  thus :  <<  I  claim  this  planing  apparatus  as 
my  invention ;  but  though  I  have  pointed  out  one  particular 
mode  of  operating  it,  I  do  not  confine  myself  to  that  mode, 
but  mention,  that  any  lateral  motion  may  be  employed  to  ad- 
vance the  work  to  the  cutting  wheel." 

Now,  if  Gould  in  his  machine  only  dispensed  with  the 
rack  and  pinion,  still  continuing  to  use  the  carriage,  beyond 
all  question  there  would  be  a  plain  invasion ;  for  the  rack 
and  pinion  are  not  made  essential  to  the  machine.  It  is  true, 
that  Woodworth  always  speaks  of  a  carriage.  There  is  no- 
thing to  show  that  he  ever  dispenses,  with  it.  But  he  says, 
that  the  movement  may  be  given  to  the  carriage  by  any  of 
various  ways.     And  here  arises  the  question,  whether,  if  an 
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invention  in  the  aggregate  be  new,  and  a  party  omits  one 
part  of  the  machine  always  used  by  the  inventor^  such  mere 
omission  will  operate  to  deprive  the  inventor  of  his  patent 
"right  ?  But  the  real  pinch  of  this  part  of  the  case,  is  in  this 
inquiry :  Does  the  defendant,  in  using  a  part  of  Woodworth's 
machine,  adopt  a  mode  of  movement  essentially  different 
from  that  pointed  out  by  the  inventor,  or  is  that  mode  sub- 
stantially within  the  scope  of  the  invention  ? 

Woodworth  speaks  throughout  of  a  carriage.  Gould  does 
not  use  any  carriage,  in  the  technical  sense  of  the  term,  but 
employs  a  platform.  He  uses  feeding  rollers  to  conduct  the 
work  to  the  cutters.  He  has  no  rack  and  pinion,  for  none  is 
necessary.  And  his  argument  is,  that  as  he  uses  merely 
feeding  rollers,  without  a  carriage,  he  employs  a  mode  of  op- 
eratioq  not  at  all  indicated  in  Woodworth's  specification,  and 
substantially  different  from  moving  a  carriage  by  rollers  or 
any  other  hteral  motion.  If  there  is  this  essential  difference, 
the  case  is  his.  But  if  you  are  satisfied,  that  this  principle  of 
feeding  rollers  is  substantially  embraced  in  the  specification 
and  drawings,  a  mere  change  in  the  form  or  position  of  the 
rollers  will  not  change  the  character  of  the  patentee's  right. 
The  defendant  contends,  that  neither  in  the  specification  nor 
the  drawings,  is  there  any  reference  to  roUers  as  a  moving 
power,  distinct  from  a  carriage ;  that  feeding  rollers,  as  such, 
are  nowhere  pointed  out ;  and  that  the  rollers,  which  are  to 
be  found  in  Woodworth,  are  merely  friction  or  guiding  roll- 
en.  On  the  other  side,  the  plaintiff  maintains,  that  even  in 
the  vertical  machine  represented  in  the  drawings,  the  rollers 
are  pressure  rollers ;  that  in  changing  the  machine  to  a  hori* 
lontal  form,  which  the  inventor  expressly  indicates  may  be 
done,  they  would  operate  as  feeding  rollers ;  and  that  any 
competent  mechanic  would  understand  them  as  so  intended, 
and  would  contrive  means  to  make  them  rise  and  fall,  as  ne- 
cessary to  produce  the  very  result  contemplated  by  the  in- 
ventor. 
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Now,  are  theee  rollers,  as  to  this  mode  of  operation,  sub- 
stantiatly  dederibed  in  the  patent  ?  The  kngtiage  relates  to 
rollera  generally.  Their  use  is  not  pointed  out  in  words,  ex*" 
eept  so  for  as  it  mentioned,  that  the  motion  of  the  carriage 
may  be  gften  by  rollers.  Supposing  the  machine  to  6e  born 
tontal,  toy  the  phintiffli'  counsel,  what  office  would  thesd 
rollers  perform  ?  Those  below  the  plank,  by  being  geared^ 
would  produce  itd  motion  to  the  cutter  wheel ;  those  abovd 
the  pbmk  and  beyond  the  wheel  would  serve  to  keep  it 
steady,  and  wotJld  operate  as  pressure  rollers  to  the  extent 
neeerts^ry  for  that  object.  So  that  in  point  of  fiict,  the  rollers 
ftboV6  mA  heUm  would  operate  as,  and  would  be,  feeding 
rdnetH.  If  it  is  tru^,  that  the  rollers  indicated  in  the  draw-^ 
ifig!B  wouM  perform  this  office,  Were  the  machine  horicontati 
knA  if  a  dkiifal  machinist  would  know,  that  they  necessarily 
Must  perform  it,  and  would  therefore  gire  them  the  necessary 
m^m  of  adjustment  t<^  pr6dii6e  the  intended  result — then 
the  point  appears  \o  be  with  the  plaintiE  But  the  counsel 
6fi  the  other  side  take  the  opposite  ground,  and  maintain 
that  nothing  is  to  be  applied  in  the  horizontal  machine  except 
in  the  precise  manner,  in  which  it  is  indicated  to  be  applied 
in  the  vertical ;  that  the  vertical  rollers  are  not  geared  in  the 
dmwings,  and  therefore  we  cannot  suppose  the  inventor  in«> 
tended,  that  gearing  should  be  given  to  the  horizontal.  I 
km  not  sufficiently  acquainted  with  mechanical  science  to  be 
ftble  to  decide  about  this ;  but  I  ean  scarcely  think  It  an  un* 
reasonable  supposition,  that,  where  an  inventor  contemplates 
different  forms  and  positions  of  his  machine  from  that  in 
Which  he  describes  it,  a  skilful  machinist,  in  making  the 
change  of  form,  would  also  make  the  requisite  changes  in  the 
parts,  from  his  own  knowledge.  But  there  is  a  good  deal  of 
forcible  argument  on  the  part  of  the  defendant,  that  these 
vertical  rollet^  could  never  have  been  intended  as  feeding 
foflers,  and  that  they  could  not  perform  such  an  office; 
though  it  is  unnecessary  to  dwell  on  that  part  of  the  aiga- 
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ment,  founded  on  the  want  of  top-journals  in  the  drawing, 
because  any  skilful  mechanic  in  building  the  machine  would 
natniallyy  and  almost  of  course,  confine  the  rollers  at  both 
ends,  whether  they  were  intended  for  feeding,  or  pressure^ 
or  guiding  rollers.  And  as  to  the  rollers  in  the  drawings, 
jwhich  are  represented  as  beyond  the  cutting  cylinder,  the 
plaintiff  says,  as  we  have  seen,  that  they  are  pressure  rollers 
to  some  eitent,  and  were  meant  as  such ;  while  the  defend- 
ant again  contends,  that  in  the  vertical  machine  they  are 
guides  merely,  and  in  the  horizontal  machine  would  be  noth*- 
ing  but  the  same  guides.  That  is  a  question  for  your  con- 
sideration, for  on  this  point  you  are  better  judges  than  I  pos- 
sibly could  be.  That  in  the  vertical  machine  with  the  car- 
liage  they  are  frictipn  rollers  in  form,  is,  however,  of  no  impor- 
tance ;  for  a  change  of  form  is  not  a  change  of  substance. 
The  defendant  admits,  too,  that  inddentally  his  feediqg  rollers 
comprehend,  to  some  extent,  pressure  rollers.  It  is  clear  they 
must  But  he  alleges  that  their  primary  object  is  to  draw 
the  work  abng  to  the  cutting  cylinder,  and  that  the  charac- 
ter of  pressure  rollers  is  but  an  incidental,  though  necessary, 
lesult  of  their  office.  But  on  the  other  hand,  the  aigument 
is  just  as  good  for  the  plaintiff,  that  his  pressure  rollers  inci- 
deotally  comprehend  feeding  rollers,  and  would  operate  to 
feed  the  work  to  the  cuttii^  wheel. 

But  agam.  Is  the  carriage>  in  Woodworth's  specification, 
treated  of  as  an  essential  and  indispensable  part  of  the  in- 
4feotion,  or  might  the  machine  be  complete  without  the  car- 
riage, and  by  the  substitution  of  some  other  means  ?  If  in|all 
cases  the  inventor  contemplated  the  use  of  a  carriage,  and  of 
no  other  means,  and  if  the  defendant  in  dispensing  with  it 
thereby  employs  what  the  inventor  never  thought  of,  that  is 
a  good  ground  of  defence.  You  are  the  judges  of  this ;  and 
if  you  find,  that  defendant's  feeding  rollers  are  not  substan- 
tially in  the  patent,  and  that  the  carriage  is  an  essential  part 
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of  the  Woodworth  machinei  your  Yerdict,  in  that  respect^ 
ti^uBt  be  for  the  defendant. 

But  then  comes  another  coMtderation*  Admitting  all  thii 
t6  be  tme,  as  the  defendant  alleges,  is  there  any  other  part 
of  Woodworth's  machine,  on  which  he  has  infringed  ?  Be* 
Cause,  if  his  dispensing  with  the  carriage  and  using  the  feed* 
ing  rollers  constitute  the  only  differences  in  the  two  tnachines^ 
Und  if  the  rest  be  the  inTontlon  of  Woodworth,  not  knowa 
before,  then  Gould  has  merely  improved  upon  Woodworth> 
and  has  no  right  to  use  Woodworth's  invention,  up  to  the 
point  where  the  difference  conunences*  He  might,  to  be 
sure,  have  a  dear  title  to  a  patent  for  his  improvement,  but 
it  must  be  as  an  improvement ;  and  it  would  give  him  nd  au- 
thority to  use  the  other  parts  of  the  machine,  which  Wood- 
worth  invented.  Therefore  it  is  not  sufficient  for  him  t6 
show  that  his  machine  ts  n  great  deal  better  than  Wood- 
worth's  ;  he  must  establish  the  ftict,  that  he  uses  nothings 
which  Woodworth  invented.  Now,  he  does  not  use  Wood- 
worth's  carriage,  nor  the  rack  and  pinion,  nor  his  pressure 
rollers,  except  in  so  for  as  his  feeding  rollers  are  necessarily 
pressure  rollers.  What  of  his  then  does  he  use  ?  The  eut^ 
ters*  No  particular  form  of  the  cutting  knives  is  mentioned 
in  Woodworth's  specification ;  nor  was  it  necessary,  because 
a  change  in  the  form,  while  the  prindpie  remafais  the  sraie^ 
will  not  escape  a  violation  of  patent  rights 

The  question  here  for  the  jury  to  determine  is,  whether 
the  defendant's  improvement  is  made  on  the  plaintiff's  nOh 
chine  as  a  whole,  by  taking  out  part  and  substituting  som^ 
thing  l>etter,  but  still  retaining  a  part,  or  parts  of  the  original 
invention ;  or  whether  the  plaintiff's  machine  is  a  mere  ag* 
gregate,  a  congregation  of  parts,  all  old  in  themselves,  cofr- 
etituting  a  unit,  to  which  the  carriage,  in  combination  vrith  a 
mck  and  pinion,  or  rollers,  or  some  faiteral  motion,  is  abso- 
lutely essential ;  and  which  unit,  defendant  has  not  invaded 
because  he  dispenses  with  some  of  its  indispensable  constitu- 


HAY  TERM.  1844*  151 


Wuhbvrn,  •!  tl.  •»  Oovld. 


em  pfttttf.  If  yoa  think,  that  there  is  any  such  inTention,  <m 
the  whole,  as  the  {>atentee  claims,  and  that  defendant's  alter** 
ations  in  the  machine  are  mere  improvements,  but  that  the 
residue  in  the  aggregate  is  the  invention  of  the  patentee,  and 
was  not  known  before  him,  then  yoar  verdict  will  be  for  the 
plaintifis.  The  difficulty  lies  in  saying,  where  the  inventioii 
was ;  and  you  are  to  consider,  whether,  taking  out  the  car- 
riage, this  machine  in  its  other  parts  was  an  invention  of  those 
parts,  or  any  of  them,  or  whether  it  was  merely  a  combinar 
tion  or  aggregate.  I  confess,  that  my  impression  has  been, 
that  Woodwi^th  meant  his  daim  to  be  for  an  aggregate  not- 
chine,  but  such  is  its  obscurity,  that  I  am  unable  to  say,  de- 
cidedly) what,  in  this  respect,  he  did  mean  it  to  be.  If  yoo 
should  be  of  opinion,  that  the  original  tnachine  is  composed 
of  parts,  all  of  which  were  known  before,  and  that  Wood- 
worth's  invention  wes  merely  of  a  new  aggregate  or  com- 
bination  of  those  parts,  to  which  the  carriage  was  indispen- 
sable, yoQ  will  find  for  the  defendant.  But  if  on  the  con- 
trary, yoo  think,  that  the  defendant  uses  parts  of  Wood- 
worth's  real  invention,  or  if  his  machine  is  but  an  improve- 
ment on  the  original,  and  not  substantially  and  essentially 
different  from  it,  the  verdict  should  be  for  the  plaintiffs. 

I  do  not  know,  gentlemen,  that,  by  saying  any  thing  more> 
I  could  aid  you  at  all  in  coming  to  a  conclusion,  and  indeed  I 
fear,  that  I  have  not  made  myself  so  clearly  understood 
throughout,  as  I  could  desire.  But  before  leaving  the  case 
in  your  hands,  I  must  take  notice  of  the  point  of  law,  upon 
which  the  plaintiff's  counsel  have  asked  me  to  instruct  you. 
The  ground  they  take  I  eonrider  clearly  correct,  and  you  will 
therefore  r^rd  it  as  the  kw,  that  the  plaintiff's  patent  is  not 
abided  by  the  publication  of  Ben  them's  specification,  unless 
y^u  are  saliafled,  that  that  specification  contains  an  intelligi- 
ble description  of  an  oiganised  machine,  fit  for  the  pfainii^ 
of  plank  or  boards,  substantially  like  plaintiff's ;  and  that  if 
«v«iry  part  df  plaintiff  ^s  machine  can  be  found  described  in 
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Bentham's  specificatioa  as  parts  of  other  machiDefl,  but  not 
as  combined  in  one  machine  in  such  a  manner  as  to  be  fit 
for  planing  boards  and  planks  it  will  not  avoid  the  plaintiff's 
patent. 

The  jury  rendered  a  verdict  for  plaintiflsi  with  $50  dam- 
ages.   

On  a  subsequent  day,  a  Bill  of  Equity  was  filed,  setting 
forth  the  facts  heretofore  slated,  and  praying,  that  an  injuuo- 
tion  should  be  issued  against  the  defendants,  to  restrain  them 
from  the  further  use  of  the  machines,  which  were  the  subject 
of  the  present  patent.  Two  motions  were  made,  one  on  the 
law  side  of  the  Court  for  a  new  trial,  and  the  other  on  the 
equity  side  of  the  Court  for  an  injunctioni— -which  were 
both  argued  at  the  same  time. 

The  motion  for  a  new  trial  was  as  follows : 

William  Washburn,  kt  al.  v.  Jamms  Gouli>. 

And  now  after  verdict  and  before  judgment,  the  defend- 
ant respectfully  prays  this  honorable  Court,  that  a  new  trial 
may  be  granted  to  him  for  the  following  reasons : 

Ist.  Because  the  honorable  judge,  who  presided  at  the 
trial,  instructed  the  jury  as  matter  of  law,  that  the  plaintiffs 
under  their  indenture  with  the  administrator  of  the  patentee 
and  Wilson,  mentioned  in  the  dedaration,  had  title  to  such 
an  exclusive  right  as  would  enable  them  to  maintain  this 
action. 

2d.  Because  the  honorable  judge,  who  presided  at  the  trial, 
instructed  the  jury  as  matter  of  law,  that  the  patent  was  not 
void  at  the  time  when  and  from  which,  the  indenture  be- 
tween the  plaintiffs  and  the  administrator  and  Wilson  took 
effect,  by  reason  of  its  purporting  to  grant  a  right  under  tlie 
patent,  as  including  the  circular  saw,  which  was  afterward 
disclaimed,  and  is  admitted  not  to  be  valid ;  and  which  dis- 
claimer at  the  time  of  the  date  of  said  contract  had  not  been 
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filed.  Whereas  the  jarj  should  have  been  instructed,  that 
the  patent  was  vaidy  because  at  the  time  of  the  date  of  said 
indenture,  when  and  from  which  said  indenture  took  effect, 
it  purported  to  grant  a  right  under  the  patent,  as  inchiding 
the  circular  saw,  which  has  since  been  disclaimed  and  is  ad- 
mitted not  to  be  valid ;  but  which  disclaimer  had  not  been 
filed  according  to  law  at  the  time  of  the  date  of  said  inden* 
lure. 

3d.  Because  the  honorable  judge,  who  presided  at  the 
trial,  refused  to  instruct  the  jury,  that  the  patent  was  imper* 
feet  and  void  for  want  of  suitable  drawings  and  references^ 
ftnd  that  if  the  drawings  may  be  referred  to,  they  should  be 
as  composing  part  of  the  description  and  not  pmi  of  the  daioL 

4th.  Because  the  honorable  judge,  who  presided  at  the 
trial,  instructed  the  jury  as  matter  of  law,  that  the  patent  was 
not  void,  for  ambiguity  and  uncertainty  in  the  claim. 

5th.  Because  the  honorable  judge,  who  presided  at  the 
trial,  refused  to  instruct  the  jury  as  preyed  for  by  defendant's 
counsel,  that  the  patent  was  void  ibr  multiplicity  of  claim* 

6th.  Because  the  honorable  judge,  who  presided  at  the 
trial,  refused  to  instruct  the  jury  as  matter  of  hw,  that  the 
drawings  could  not  be  referred  to  for  the  purpose  of  adding 
any  thing  to  the  description  or  claim,  not  specifically  mention-* 
ed  therein ;  so  that  if  top  pressure  rollers  were  not  described 
in  the  specification,  recourse  could  not  be  had  to  the  draw«> 
logs  to  supply  or  describe  them,  as  making  part  of  the  sped* 
fication  ;  whereas  the  jury  should  have  been  instructed  as 
prayed  for  by  defendant's  counsel. 

7th.  Because  the  honorable  judge,  who  presided  at  the 
trial,  refused  to  instrad  the  jury,  that  if  top  'pressure  rollera 
were  embraced  in  the  patent,  for  the  purpose  of  confining 
the  plank  to  the  carriage,  nevertheless  defendant  had  not  in- 
fringed in  that  respect,  if  he  used  rollers  (mfy  for  the  purpoaa 
of  feeding,  and  mt  for  the  purpose  of  confining  the  material 
to  the  carriage,  and  that  tht  incidental  effed  of  their  serving 
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as  pressure  rollers^  if  they  did  so,  would  not  be  an  infringe* 
ment  of  the  patent,  as  the  specification  admitted,  of  feeding 
rollers  as  one  means  of  Literal  motion  not  claimed  as  new  ; 
whereas  the  jury  should  have  been  instructed  as  prayed  for 
by  defendant's  oounseL 

8th.  Because  the  honoiable  judge,  who  presided  at  the 
trial,  refused  to  instruct  the  jury,  that  if  the  phintifis'  ma- 
chine consisted  of  a  composition  of  machines  or  meckamcdl 
means f  all  old  and  none  applied  to  new  uses ;  and  did  not 
embrace  any  new  parts,  or  parts  put  to  new  uses ;  it  was  in 
point  of  law  a  claim  for  a  combination ;  and  that  if  the  de^ 
fendants  did  not  use  the  whole  combination  they  did  not  in- 
fringe ;  whereas  the  jury  should  have  been  so  instructed  as 
prayed  for  by  defendant's  counsel. 

9th.  Because  the  honorable  judge,  who  presided  at  the 
trial,  refused  to  instruct  the  jury,  as  prayed  for  by  defendant's 
counsel,  that  the  patent,  according  to  the  specification  and 
claim,  as  therein  contained,  was  not  for  any  particular  form 
or  combination  of  a  rotary  cutting  cylinder — nor  for  any 
particular  form  of  platform,  nor  for  any  particular  form  of 
carriage,  nor  for  any  particular  mode  of  effecting  the  lateral 
motion  of  the  carriage  to  the  cutting  wheel,  and  therefore, 
that  if  any  machine  described  in  Bentham's  patent,  or  either 
of  those  testified  to  by  Bianchard,  was  composed  of  a  plat- 
form or  bench,  with  a  sliding  bed  or  carriage,  to  which  the 
material  was  attached,  and  which  carriage  was  moved  by  any 
lateral  motion  to  and  along  the  cutting  wheel,  in  such  man- 
ner as  that  the  surface  of  the  material  was  cut  or  planed  or 
reduced  by  the  cutter  wheel,  and  that  such  machines  were 
suitable  for  that  purpose,  then,  the  defendant  had  not  in- 
fringed the  patent  in  tl^ese  particulars  or  any  of  them. 

10th.  Because  the  honorable  judge,  who  premded  at  the 
trial,  instructed  the  jury,  that  the  plaintiffs'  patent  was  not 
avoided  by  the  publication  of  Bentham's  specification,  ufdesB 
^e  jury  were  satisfied,  that  the  specification  contained  an  in- 
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telKgtble  description  of  an  oi^nized  machine  fit  for  the 
planing  of  plank  or  board,  substantially  like  the  plaintiffi. 
And  that  if  any  parts  of  the  plaintiffs'  machine  could  be 
found  described  in  Bentham's  specification  as  parts  of  other 
machines,  but  not  as  combined  in  one  machine  in  such  a 
tnanoer  as  to  be  fit  for  planing  boards  and  plank,  it  would 
not  avoid  plaintiffs'  patent. 

11th.  Because  the  honorable  judge,  who  presided  at  the 
trial,  omitted  to  construe  the  claim  set  forth  and  made  by  the 
patentee,  but  left  it  to  the  jury  to  decide,  whether  or  not  the 
daim  was  for  an  organized  machine  or  for  a  combination 
merely. 

12th.  Because  the  honorable  judge,  who  presided  at  the 
trial,  instructed  the  jury,  that  it  was  not  sufiicient  for  defend- 
ant to  show,  that  defendant's  machine  was  a  great  deal  better 
than  Woodworth's,  but  the  defendant  must  establish  the  (ieict, 
that  he  used  nothing,  that  Woodworth  had  invented.  That 
defendant  did  not  use  his  carriage,  nor  rack  and  pinion,  nor 
his  pressure  rollers,  excepting  in  so  far  as  his  feeding  rollers 
were  pressure  rollers,  but  that  he  did  use  the  cutters.  That 
no  particular  form  of  cutter  knives  was  mentioned  in  this 
specification.  Nor  was  it  necessary,  because  a  change  in 
form,  while  the  principle  remains  the  same,  would  not  escape 
a  violation  of  the  patent  right :  by  means  whereof  the  jury 
were  led  to  understand,  that  the  use  of  a  cutting  roller  by 
the  defendant  was  a  violation  of  the  right  claimed  by  plaintiff. 

13th.  Because,  by  the  course  and  result  of  the  trial,  the 
defendant  is  precluded  from  carrying  up  for  final  decision  in 
the  supreme  court,  the  points  of  law,  which  were  ruled  against 
him  for  the  purposes  of  the  trial. 

14th.  Because  the  verdict  was  against  the  weight  of  evi- 
dence. 

ISth.  Because  of  the  discovery  since  the  trial  of  new  evi- 
dence, which  defendant  is  advised,  is  material  to  the  right 
dedsion  of  the  case. 
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In  support  of  this  last  point  of  his  motion  for  a  new  trial, 
the  defendant  stated,  that  he  should  rely  chiefly » bat  not  ex* 
clusively,  upon  the  deposition  of  Isaac  Adams,  the  evidence 
of  Thomas  Blanchard,  Charles  M.  Keller,  and  the  charge  of 
the  judge,  as  published ;  and  that,  the  new  evidence  would 
be  disclosed  in  the  affidavit  of  Daniel  Dunbar,  to  be  filed  in 
the  equity  suit,  on  plaintiffs'  motion  for  an  injunction,  to  be 
heard  at  the  same  time  as  the  above  motion  for  a  new  trid. 

The  motion  for  a  new  trial  was  then  briefly  spoken  to  by 
the  counsel  on  both  sides.  Upon  the  motion  for  an  injuae^ 
tioUi 

B.  R.  Curtis,  for  the  plaintiffs,  argued,  that  the  injunction 
should  be  granted  upon  three  grounds.  1st  Because  of  the 
long  possession  by  the  patentee  and  his  assigns  under  the  pat- 
ient ;  to  which  point  he  cited  BoUan  v.  Bull  (3  Vesey,  140) ; 
Universities  of  Oxford,  fyc,  t.  Richardson  (6  Vesey,  707)  ; 
Harmer  v.  Plane  (14  Vesey,  130.)  2d.  Because  of  the  re*- 
newal  of  the  patent  by  the  board  of  commissioners,  which 
was  a  strong  circumstance  to  show,  that  the  possession  was 
lawful.  3d.  Because  of  the  verdict  in  the  trial  at  law,  which 
was  a  decisive  reason,  why  it  should  be  granted  ;  and  to  this 
point  he  cited  Bolton  v.  Btdl  (3  Vesey^  140). 

Dehon  and  OileSy  for  the  defendant,  argued,  that  the  pos- 
eession,  which  would  entitle  a  party  to  an  injunction,  must  be 
long  and  undisputed ;  whereas  the  present  patent  had  been 
disputed.  To  this  point  was  cited  Cottard  v.  Allison  (4 
Mylne  &  Craig,  487)  ;  Hilly.  Thompson,  (3  Meriv.62S). 

STORY,  J.  After  the  very  elaborate  arguments  bad  at 
the  trial  at  law  in  this  case,  and  unexampled  in  length  in  this 
court,  I  do  not  deem  it  fit  or  proper  to  go  over  the  various 
grounds  for  a  new  trial,  which  have  again  been  argued  at 
large  at  the  bar.  Some  of  the  questions,  which  then  oecur- 
red,  were  new  to  my  mind,  and  upon  which  I  entertained 
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coottdentble  doubts ;  but,  after  all,  I  then  pronounoed  the 
opinion  i^Bpectiog  them,  which  upon  the  fullest  reflection  I 
entertained*  These  dottbts,  whatever  they  were,  have  not 
been  strengthened  by  the  arguments  since  had.  On  the  con- 
tiary  I  must  say,  that  I  have  since  felt  Air  greater  difficulties 
in  soppcMrting  the  opposite  conclusions.  And  on  the  whole,  I 
wish  now  to  say,  that  I  feel  no  inclination  to  change  those 
opinions. 

As  to  the  points,  which  had  been  ruled  by  my  brethren  on 
other  circuits,  and  which  I  adopted  from  that  just  comity, 
which  belongs  to  their  learning  and  ability,  and  which  has 
loog  been  adopted  as  a  fit  rule  to  govern  me  in  my  circuits, 
■nee  I  know  of  no  higher  authority  except  that  of  the  su* 
preme  court  of  the  United  States,  I  shall  continue  to  adhere 
to  their  doctrine,  as  I  have  not  the  presumption  to  suppose 
my  own  judgment  entitled  to  more  weight  than  theirs. 

There  are  a  few  grounds  only,  upon  which  I  shall  deem  it 
necessary  to  add  any  thing  beyond  what  was  suggested  at  the 
trial.  In  the  first  place,  as  to  the  supposed  surprise  by  new 
evidence  on  the  part  of  the  defendant,  not  known  to  him  at 
the  time  of  the  trial.  Several  answers  may  be  justly  given 
to  this  suggestion,  but  I  shall  limit  myself  to  two.  The  first 
is,  that,  by  reasonable  diligence,  the  information  might  have 
been  obtained ;  the  second  is,  that  it  was,  in  point  of  fact, 
within  the  reach  of  the  party  before  the  trial  was  concluded. 
I  ooght  to  add,  that  every  person,  who  violates  a  patent,  ie 
bound,  before  he  does  so,  to  know  that  he  puts  himself  to  the 
peril  of  establishing  a  good  defence,  and  he  has  no  right  to 
vfa>late  it,  and  then  to  seek  indulgence  from  the  conrt  to  find 
o«t  some  possible  ground  or  some  probable  evidence  to  sup- 
port him  in  his  acts. 

In  respect  to  another  objection,  viz.  that  the  court  waa 
bound  to  state  what  in  point  of  law  the  invention  claimed  by 
the  patentee  was,  I  sgree,  that  this  is  generally  true,  so  far  as 
the  construction  of  the  words  of  the  patent,  and  specification 
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it  ooDcerned.  But  then  this  doctriiie  u  to  be  received  with 
qualifications!  and  $ub  modo,  as  the  very  opinion  of  Mr.  Baron 
Parke,  cited  by  the  counsel,  in  the  case  of  iVeibon  v.  Harford^ 
(Webster's  Reports  on  Patents,  pp.  STS,  370,)  abundantly 
shows ;  and  the  jury  are  to  judge  of  the  meaning  of  words 
of  art,  and  technical  phrases,  in  commerce  and  manuiactures, 
and  of  the  surrounding  circumstances,  which  may  materially 
aflfect,  enlaige  or  control  the  meaning  of  the  words  of  the 
patent  and  specification.  But  I  do  not  proceed  upon  this 
ground.  The  court  did  explicitly  give  to  the  jury  its  con- 
struction of  the  patent  in  the  present  case,  and  that  was,  that 
it  was  for  an  improved  machine.  But  then  it  was  necessarily 
open  to  the  jury  to  say,  what  part  or  parts  of  this  improved 
machine  were  new ;  in  other  words,  what  parts  and  combina* 
tions  of  parts  in  the  same  were  the  invention  of  the  patentee, 
and  what  were  known  before.  If  the  defendant  did  not  in- 
fringe the  whole  of  the  improved  machine,  that  is,  by  making 
or  using  one  entirely  identical ;  yet  if  be  did  make  and  use  a 
substantial  part  thereof,  which  was  exclusively  the  invention 
of  the  patentee,  and  distinguishable  from  the  other  parts  oi 
the  machine,  that  would  be  an  infringement  of  the  patent 
according  to  our  law.  This  was  not  a  matter  of  mere  law, 
but  involved  matter  of  fact,  and  left  it  open  to  the  jury  to 
say,  what  upon  the  whdie  evidence  connected  with  the  patent 
and  specification  was  the  extent  of  the  pbuntiff's  invention. 
Did  the  plaintiff  invent  the  aggrq;ate  or  combination  only  in- 
corporated in  the  machine  ?  Or  did  he  invent  certain  parts 
also  of  the  machine  distinguishable  from  the  rest,  which  were 
unknown  before?  It  was  to  this  part  of  the  case,  which 
seems  to  have  been  misunderstood  by  counsel,  that  the  lan- 
guage referred  to  in  the  charge  was  addressed,  when  the 
court  said ;  *^  If  you  (the  jury)  should  be  of  c^inion,  that 
the  original  machine  is  composed  of  parts,  all  of  which  were 
known  before,  and  that  Woodworth's  invention  was  a  mere 
aggr^[ate  or  combination  of  those  parts,  to  which  the  carriage 
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was  indispensabley  yon  will  find  for  the  defendant.  But  if, 
on  the  Gontfary^  70a  think,  that  the  defendant  uses  parts  of 
Woodworth's  real  inyention,  or  if  his  machine  is  bnt  an 
improvement  on  the  original,  and  not  substantially  and  es- 
sentially diflferent  from  it,  the  verdict  should  be  for  the  plain- 
tifb." 

The  next  ground,  which  has  been  most  elaborately  aigued, 
is,  indeed,  to  a  point,  confessedly  merely  technical  and  aside 
from  the  real  merits.  It  is,  that  the  assignment  under  which 
the  plaintifis  claim,  does  not  convey  to  them  a  territorial  or 
sectional  right  under  the  patent  in  the  sense  of  the  Patent 
Act  of  1836,  ch.  357,  and  the  subsequent  acts.  I  say,  that 
this  is  purely  technical,  and  aside  from  the  merits,  and  would 
involve  a  mere  question  of  costs,  since  it  was  admitted  at  the 
trial,  that,  by  agreement  between  the  parties,  it  was  arranged, 
that  the  name  of  the  patentee  or  other  proper  party  might  be 
substituted,  if  the  court  thought  the  objection  valid.  To  al- 
low this  objection  now  to  prevail,  if  upon  the  merits  the  case 
were  otherwise  unobjectionable,  would  be  in  effect,  therefore, 
to  turn  the  parties  round  to  a  new  suit,  upon  a  ground  that  is 
not  entitled  to  any  favor,  and  stands  upon  the  very  limits 
striaistkn  jurii.  So  far  as  the  law  goes,  the  party  is  entitied 
to  it ;  but  certainly  not  beyond  that 

Let  us  now  proceed  to  consider  the  language  of  the  instru- 
ment or  indenture  of  assignment  of  the  Sd  January,  1843. 
It  is  difficult  to  make  the  whole  force  of  the  aigument  under- 
stood, without  citing  at  large  some  of  the  clauses,  which  I 
sluJl  accordingly  refer  to  as  before  the  court. 

The  indenture,  after  reciting,  that  for  certain  considerations, 
therein  stated,  the  patentee  "  hath  agreed  to  license  and  em- 
power parties  of  the  second  part  (the  plaintiffs)  to  construct 
and  use,  and  to  license  others  to  construct  and  use,  fifty  of 
the  said  patented  machines,  within  the  counties  of  Suffolk, 
and  Norfolk,  and  in  the  towns  of  Charlestown,  Cambridge, 
West  Cambridge,  Watertown,  Medford,  and  Maiden  and 
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Rockbottom  village,  in  the  county  of  Middlesex,  in  the  State 
of  Massachusetts ;  in  such  manner,  nevertheless,  that  the  li- 
cense and  authority  so  granted  shall  stand  and  be  as  security 
unto  the  party  of  the  first  part  (the  patentee),  and  his  assigns, 
for  the  payment  of  each  and  all  of  the  said  promissory  notes,*' 
(the  consideration  money),  proceeds  to  say:  "First,  The 
party  of  the  first  part  (the  patentee)  does  hereby  license  and 
empower  the  parties  of  the  second  part,  (the  plaintiffs  and 
their  executors  and  administrators,)  to  construct  and  use  fifty 
of  the  said  patented  machines  within  the  territory  aforesaid  ; 
and  also  within  the  same  territory  to  license  and  empower 
other  person  or  persons  to  construct  and  use  one  or  more  of 
the  said  patented  machines  during  the  whole  period  for  which 
the  said  letters  patent  have  been  granted ;  but  the  whole 
number  of  machines  by  the  parties  of  the  second  part  (the 
plaintiffs),  and  by  all  persons  empowered  by  them,  con- 
structed and  used  during  the  said  period  in  the  said  territory, 
shall  not  at  any  one  time  exceed  the  said  number  of  fifty 
machines." 

Then  follows  a  proviso,  providing  for  a  sale  of  the  right 
granted  to  the  plaintiffs,  in  case  of  a  default  in  the  payment 
of  the  notes  given  for  the  consideration-money.  I  do  not 
know,  that  any  thing  very  important  can  be  gathered  from  It, 
to  assist  our  inquiries  upon  the  present  occasion,  unless  it  be, 
that  it  speaks  in  one  place  of  the  sale  of  "  all  the  rights  tith 
and  intertMi  which  are  in  any  way  granted  nnto  "  the  plain- 
tiflb ;  and,  in  another  place,  that,  upon  the  sale,  the  patentee 
may,  in  the  names  of  the  plaintiffs  or  their  assigns,  "  convey 
and  assure  the  same  to  the  purchaser,  and  thereupon  all  lu 
eense,  power  and  authority^^  of  the  plaintiffs  and  their  assigns, 
&o.,  "  shall  cease/'  If  the  language  of  this  proviso  is  to 
have  any  distinct  effect,  with  reference  to  the  point  before 
the  court,  it  is,  that  it  is  explanatory  of  the  preceding  clause, 
and  shows  that  the  words  ^<  right,  title  and  interest  granted,*' 
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and  **  license,  power  and  aothorily/'  were  used  by  the  parties 
as  piecise  equivalents. 

Then  ccNnes  the  second  clause,  by  which  the  party  of  the 
first  part  (the  patentee),  and  the  party  of  the  third  part  (Wil- 
son), ooTonant  with  the  plaintiffii,  that  they  will  institute  suits 
at  law,  and  in  equity,  against  any  and  all  persons,  who  shall 
infringe  upon  the  patent  aforesaid,  within  the  territory  afore- 
said, during  the  period  of  two  years  from  the  date  of  the  in- 
dentore,  at  their  own  expense ;  and  after  deducting  the  ex- 
penses of  the  suits,  dx.,  to  pay  over  the  damages  recovered 
to  the  pkuntiffi. 

The  third  clause  may  be  passed  over  as  not  important. 

The  fourth  clause  then  provides,  and  the  plaintifis  covenant 
with  the  patentee  and  Wilson,  that  they  will  at  all  times, 
during  the  said  term  of  two  years,  suffer  and  permit  the  pa- 
tentee and  Wilson  to  use  their  names  in  all  such  suits  as  may 
be  commenced  as  aforesaid,  and  that  they  will  aid  and  assist 
them  (the  patentee  and  Wilson)  to  procure  the  necessary  ev- 
idence to  sustain  such  suits  when  commenced. 

The  fifth  clause  contains  a  covenant  by  the  patentee  with 
the  plaintifis,  '<  That  he  will  not  license  and  empower  any 
person  or  persons  to  use  any  of  the  aforesaid  machines  with- 
in the  territory  before  named  during  the  said  term  of  seven 
years  for  which  the  said  letters  patent  have  been  extended. 
But  nothing  herein  contained  shall  be  so  construed  as  to  pre- 
vent the  party  of  the  first  part  (the  patentee)  from  construct- 
ing or  licensing  the  construction  of  the  said  machines  to  be 
used  elsewhere  than  in  the  territory  aforesaid." 

Such  are  the  most  material  parts  of  the  indenture,  which 
are  necessary  to  be  brought  directly  under  review  in  the  pres- 
ent discussion.  The  whole  argument  of  the  defendant's 
counsel  turns  upon  this,  that  the  instrument  amounts,  not  to 
a  gmnt  of  a  sectional  right  of  the  patent  in  a  particular  terri- 
tory, but  as  merely  a  license  to  construct  and  use  fifty  ma- 
chines within  the  prescribed  territory. 

14* 
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There  is  no  magic  in  particular  words ;  but  we  must  un- 
derstand them^  as  thej  stand  and  are  used  in  the  particular 
instrument ;  and  in  searching  for  the  true  interpretation,  we 
must  look  to  all  the  provisions  of  the  instrumenty  and  give 
such  effect  to  it,  as  its  obvious  objects  and  designs  require, 
without  nicelj  weighing  the  precise  force  of  single  words. 
Much  stress  has  been  laid  upon  the  words  '^license  and  eo»> 
power  "  in  this  instrument ;  as  though  they  imported  some- 
thing different  from  <^  grant"  There  is  no  doubt,  that  the 
words  may  be  used  in  eontradistinctioa  to  '<  grant ;"  but  it  by 
no  means  follows,  that  they  are  or  must  naturally  or  necesm- 
rily  be  so  construed.  In  a  brood  and  general  sense,  in  com- 
mon parlance,  we  use  the  words  indiscriminately.  We  say, 
that  a  ficense  or  power  is  granted  to  do  so  and  ao ;  and  no 
one  ever  perceives  any  impropriety  in  the  language.  A  mere 
license,  properly  so  speaking,  passeth  no  interest  in  the  thing, 
but  only  makes  an  action  lawful,  which  without  it  would  have 
been  unlawful.  But  if  it  passeth  an  interest  therein,  then  it 
is  no  longer  a  mere  license^  but  a  grant  So  the  law  is  bud 
down  in  Thomas  v.  tSbrreff,  (Vaugh.  R.  851.)^  In  Brooke's 
Abridg.,  License,  pL  19,  it  is  laid  down,  that  if  a  man  license 
^me  to  enter  into  his  land  and  occupy  it  for  a  year,  dz^c,  it  is 
41  lease,  and  should  be  so  pleaded,  and  not  as  a  license.  And 
4br  this  he  cites  5  Henry  VII.  1,  which,  upon  eiaminatton,  I 
find  Ailly  supports  the  propomtion,  if  indeed  it  were  possible 
to  entertain  a  doubt  upon  the  point^  Now,  in  the  present 
case,  there  can  be  no  doubt,  that  the  instrument  did  not  con- 
vey a  mere  license,  but  a  license  coupled  with  an  interest  in 
the  machines,  and  in  the  patent  right  itself,  so  fiir  as  con- 
cerned these  machines.  So  that  there  is  nothing  in  the  lan- 
guage, which  in  any  manner  restricts  the  interpretation ;  and 
we  are  at  full  Hberty  to  construe  the  words  **  license  and  em- 


i  See  also  Wamn  v.  Mhur^  (^  Mod.  R.  317.) 
^  S.  P.  AiU  v.  SeaMghi,2  Keble  R.561 ;  1  M 
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power''  to  mean  a  grant,  if  that  will  effectuate  the  true  intent 
and  apparent  objects  of  the  parties. 

Now,  what  were  the  true  intent  and  objects  of  the  parties 
in  the  present  instrument  ?  They  were,  in  my  judgment,  to 
give  the  exclusive  right,  for  the  purpose  of  profit,  to  construct 
and  use  the  patented  machines,  and  with  them  the  exclusive 
right  to  the  patent  itself,  as  an  appropriate  incident,  within 
the  prescribed  territorial  limits.  This  is  made  clear  by  the 
covenant  on  the  part  of  the  patentee,  that  be  will  not  license 
and  empower  any  other  person  to  use  the  same  machines, 
within  the  same  territory,  during  the  whole  period  of  the  run- 
ning of  the  patent  right  under  the  patent.  Then  comes  the 
proviflo,  that  nothing  in  the  instrument  shall  be  so  construed 
as  to  prevent  the  patentee  from  constructing  or  licensing  the 
oonstructioo  of  the  said  machine  to  be  used  elsewhere  than 
in  the  prescribed  territory.  It  is  suggested,  that  this  proviso 
shows,  that  it  was  the  intent  of  the  parties  to  allow  the  pa- 
tentee, and  any  other  persons  licensed  by  him,  to  construct 
machines  within  that  territory,  to  be  used  elsewhere,  which  is 
a  r^t  inconsistent  with  the  supposition,  that  the  patent  right 
had  passed  to  the  plaintiffs.  I  confess,  that  upon  a  close  ex- 
amination of  the  language,  I  entertain  great  doubts,  if  this  is 
to  be  deduced  as  a  very  clear  inference  from  the  language 
used.  The  word  ^*  elsewhei;e,"  in  its  actual  cranection,  is 
flosoeptible  of  being  applied,  as  well  to  the  construction,  as 
the  use  of  the  machine  elsewhere,  and  thus  to  be  deemed  a 
mere  cautionary  provision,  very  proper  in  cases  of  this  sort, 
to  prevent  misinterpretation.  And  if  the  other  parts  of  the 
instrument  would  justly  lead  to  the  conclusion,  that  the  pa- 
tent right  was  intended  to  be  exclusively  granted  to  the  plaia- 
tifli  witUn  the  prescribed  territory,  I  should  not  scruple,  ut 
r€$  fnagi$  valeat,  quam  pereaty  to  adopt  it 

But  assuming  the  true  interpretation  of  the  words  to  be, 
as  the  defendant  contends,  it  by  no  means  leads  to  the  con- 
dttsioo  for  which  it  is  urged.  Even  upon  Us  constructicm, 
the  patMtee^  or  bis  licensees,  could  not  use  or  sell  for  use 
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any  machines  within  the  territory,  if  they  could  construct 
them  there.  Now,  the  right  to  use  the  machines  is  as  much 
a  part  of  the  patent,  as  the  right  to  construct  them ;  and  sup* 
posing  the  patent  right  to  be,  in  contemplation  of  law,  an 
entirety,  then  we  should  have  a  case,  in  which  the  intent  of 
all  the  parties,  upon  the  very  face  of  the  instrument,  would 
be  utterly  defeated,  and  the  instrument  itself  become  a 
nullity,  or  neither  party  would  have  any  right  whatsoever 
against  third  persons  under  the  patent,  for  any  violation 
thereof.  The  patentee  intended  to  convey  to  the  plaintiffs 
and  their  assigns,  the  sole  and  exclusive  right  to  use  the  ma- 
chines constructed  by  them,  within  the  territory,  and  to  re- 
serve to  himself  and  his  licensees  at  most  only  a  concurrent 
right  to  construct  machines,  but  not  to  use  them  within  the 
territory,  so  that  nothing  was  intended  to  be  reserved  to  the 
patentee  but  a  naked  concurrent  right  to  construct,  and  to 
the  plaintiflii  a  similar  right  to  construct,  with  the  full  and 
exclusive  use  of  all  the  machines  constructed  by  them  within 
the  territory.  If  by  law  such  an  intent  cannot  be  carried 
into  effect,  because  the  patent  is,  as  to  all  the  operative 
rights  granted  therein,  <^  the  full  and  exclusive  right  and  lib- 
erty of  making,  using,  and  vending  to  others  to  be  used,  the 
invention,"  entire  and  indivisible,  then,  as  has  been  suggest- 
ed, the  instrument  is  a  mere  nullity.  If,  on  the  other  hand, 
it  is  an  operative  instrument,  then,  as  the  exclusive  use  of  the 
machines  within  the  territory  has  passed  to  the  plaintiffs,  the 
patentee  can  maintain  no  suit  for  any  violation  thereof,  there- 
in, for  he  has  no  residuary  right  to  such  use ;  and  the  plain- 
tiffs can  maintain  no  suit  for  such  violation,  according  to  the 
argument  of  the  defendant,  because  they  are  not  assignees  of 
the  entirety  of  any  territorial  right.  I  confess,  that  if  I  were 
driven  to  make  a  choice  under  such  difficulties  —  in  order  to  es- 
cape from  such  consequences,  going  manifestly  to  defeat  all 
the  proper  purposes  of  the  patent  acts  —  I  should  rather  con- 
strue these  acts  distributively,  and  say,  that  the  patent  right 
ought  not  to  be  deemed  an  entirety,  but  to  be  divisible,  so  as 
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to  permit  a  grant  of  the  exclusive  right  to  construct  to  one 
person,  to  use  to  another,  and  to  vend  to  another. 

But  I  am  not  driven  to  make  any  such  choice.  On  the 
contrary,  a  construction  of  the  instrument  perfectly  consistent 
with  its  terms  and  intent  and  objects,  taking  all  the  clauses 
together,  may  be  adopted,  which  shall  give  full  effect  to 
every  part  thereof.  Suppose  the  instrument  had  in  terms 
declared,  that  the  patentee  granted  the  exclusive  right  of  the 
patent  within  the  territory  to  the  plaintiffs,  but  the  plaintifis 
were  still  to  permit  and  allow  the  patentee  and  his  assigns 
to  construct  machines  within  that  territory,  to  be  used  and 
sold  elsewhere,  there  could  be  no  difficulty,  in  law,  in  giving 
fall  effect  to  such  a  provision.  The  patent  right  would  pass 
to  the  plaintiffs  within  the  territory,  and  the  patentee  and  his 
assigns  would  still  be  entitled,  as  licensees  under  the  plain- 
tiff, to  construct  machines,  without  infringing  the  grant, 
within  the  territory.  Now,  this  is  precisely  what,  in  my 
judgment,  the  parties  intended  in  this  case  to  do,  and  what, 
taking  all  the  clauses  together,  they  have  actually  done.  In 
the  first  place,  the  grant,  for  so  I  call  it,  was  not  a  mere  per- 
sonal naked  license  to  the  plaintiffs ;  but  it  was  intended  to 
be  an  assignable  interest.  The  plaintiffs  were  to  construct 
and  use,  and  to  license  others  to  construct  and  use,  machines 
within  the  territory.  They  might  assign  their  whole  right  to 
an  the  machines,  or  to  any  one  or  more  of  them.  Suppose 
a  man  should  sell  a  horse  to  another,  and  the  buyer  were  to 
agree,  that  the  seller  should  have  the  privilege  to  use  the 
horse  once  a  week,  as  his  occasions  may  require,  would  not 
the  exclusive  property  in  the  hors|  pass  to  the  buyer  ?  Sup- 
pose a  person  should  buy  of  another  a  loom  for  weaving,  and 
he  should  agree,  that  the  seller  might  weave  certain  cloth  in 
jt,  would  not  the  sale  convey  the  entire  title  to  the  loom  to 
the  buyer  ?  Suppose  a  person  should  buy  a  corn-mill  of 
another,  and  should  agree  at  the  same  time,  that  the  seller 
might  grind  his  own  com  therein,  would  not  the  entire  title 
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to  the  mill  pass  ?  I  put  these  cases,  because  they  stand  upon 
a  strong  analogy,  and  show  that  there  is  nothing  unreason- 
able or  repugnant  in  giving  such  constructions  to  instm- 
ments  of  thb  nature. 

In  the  next  place,  if  there  was  any  violation  of  the  patent 
right  within  the  territory,  in  whose  name  was  the  suit  con- 
templated to  be  brought?  Plainly,  as  the  fourth  clause, 
already  referred  to,  shows,  in  the  name  of  the  plaintiffs,  and 
yet  at  the  expense  of  the  patentee ;  and  the  plaintiffs  were 
to  receive  all  the  damages  recovered,  after  deducting  the 
costs  and  expenses  of  the  suits.  Now,  this  very  clause  is  de- 
cisive to  show,  that  all  the  parties  contemplated,  that  the  pa- 
tentee had  parted  with  all  his  patent  right  within  the  territory, 
and  that  it  was  exclusively  vested  in  the  plaintiffs.  If  that 
was  the  intent  —  the  true  and  sincere  intent,  what  is  there 
in  the  law  which  prevents  this  Court  from  giving  full  effect 
to  it  ?  But  it  is  said,  that  the  parties  acted  under  a  mistake 
of  the  law  on  this  subject.  But  how  does  that  appear  ?  It 
is  assuming  the  very  matter  in  controversy,  and  assuming  it, 
when,  upon  the  interpretation  of  the  instrument  itself,  already 
suggested,  there  was  no  mistake  of  law  at  all.  It  is  clear, 
that  the  parties  intended  no  mistake  of  law,  and  we  are  not 
at  liberty  to  defeat  their  intentions  by  assuming,  that  one  did 

exist. 

* 

The  very  proviso  already  commented  on,  corroborates  the 
views  already  taken  by  the  Court.  If  the  parties  did  not  in- 
tend, that  the  plaintiffs  should  have  the  exclusive  right  to  the 
patent  within  the  territory,  but  meant,  merely,  that  the  plain- 
tiffs should  possess  a  limited  license  therein,  the  proviso,  so 
sedulously  incorporated  into  the  fifth  clause,  was  utterly  use- 
less and  unnecessary.  But,  if  the  plaintiffs  were  to  have 
such  an  exclusive  right,  then  the  proviso  may  have  a  very 
just,  and,  in  one  view,  a  very  important  operation.  Upon 
the  construction  contended  for  by  the  defendant,  it  secures  a 
license  to  the  patentee,  to  construct  machines  within  the  ter- 
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ritoiy,  although  not  to  use  them  or  vend  them  there.  In  the 
other  aspect,  it  excludes  any  conclusion,  that  the  patentee  did 
not  ^'  elsewhere "  retain  his  full  and  exclusive  right  and  lib- 
erty to  make,  use,  and  Tend  any  machines,  whatsoever,  under 
the  patent. 

But  it  is  suggested,  that  the  limitation  of  the  r^ht,  granted 
to  fifty  machines,  shows,  that  the  patentee  contemplated  a 
license  for  that  number  only,  and  not  an  exclusive  grant  of 
the  patent  to  construct  and  use  machines  within  the  territory. 
I  profess  not  to  feel  the  force  of  this,  as  an  independent,  or 
cogent  objection.  It  is  a  circuu^stance,  in  the  case,  fit  to  be 
weighed.  But  it  is,  by  no  means,  one,  that  is,  in  itself,  enti- 
tled to  very  grave  consideration.  The  limitation  of  the 
number  of  machines,  to  be  made  or  used  under  a  patent,  is 
not  inconsistent  with  the  grant  of  an  exclusive  right  in  the 
patent,  within  a  particular  territory.  It  is  a  matter  of  policy, 
or  convenience,  or  profit,  to  be  judged  of  by  the  parties,  as 
to  its  efecli  upon  the  value  of  the  patent  right,  out  of  that 
particular  territory.  Suppose  a  patentee  should  sell  an  un- 
divided moiety  of  his  patent  to  another  person,  and  should 
agree  with  him,  that  neither  of  tliem  should  erect  more  than 
a  given  number  of  machines ;  so  that  the  market  should  not 
be  unduly  glutted  with  them,  either  for  use  or  sale ;  or  sup- 
pose that  the  patentee  should  sell  the  exclusive  right  of  his 
patent  to  A.,  in  six  of  the  United  *States,  to  B.  in  six  other 
states,  and  to  C.  in  six  other  states,  retaining  the  remaining 
stales  to  himself,  and  he  and  they  should  mutually  agree  not 
to  make  or  use,  or  vend,  more  than  a  fixed  number  of  the 
patented  machines  in  any  one  state,  what  would  there  be  in 
such  an  agreement  inconsistent  with  the  exclusive  right  of 
each  within  his  prescribed  circuit  of  states  ?  I  profess  to  be 
unable  to  perceive  any  legal  objection  to  such  an  agreement, 
or  to  its  legal  operation,  as  an  exclusive  grant  of  the  patent, 
within  the  prescribed  states.  There  b,  or  at  least  may  be,  a 
wide  difference  between  the  right  to  a  thing,  and  the  unre- 
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sUricted  exercise  of  that  right,  under  a  grant  A  man  may 
purchase  a  house  in  fee,  and  yet  be  may  limit  himself,  as  to 
his  mode  of  enjoyment  thereof;  as,  for  example,  he  may  cor* 
enant  not  to  carry  on  a  particular  trade  there,  or  not  to  let  it 
for  a  tavern,  or  not  to  let  it  in  parts  to  more  than  four  fami* 
lies  at  the  same  time.  The  house  is  still  in  bis  exclusive 
ownership,  although  he  should  thus  qualify  the  genend  rights, 
ordinarily  incident  to  that  ownership^ 

The  limitation  of  the  number  of  machines  in  this  case, 
was,  at  least,  as  far  as  we  can  gather  from  the  nature  and  ap» 
parent  objects  of  the  instrument,  not  designed  to  prevent  an 
exclusive  patent  right  within  the  territory,  but  to  exclude  an 
injurious  competition  to  the  patentee,  elsewhere.  If  the 
plaintiffs  were  at  liberty  to  construct  and  use  as  mairfr  ma* 
chines,  as  they  pleased,  within  the  prescribed  territory,  the 
value  of  the  patent  right,  to  the  patentee,  in  all  the  adjacent 
and  neighboring  territory,  might  be  materially  impaired,  if 
not  totally  extinguished.  The  limitatioh,  then,  was  designed, 
not  to  change  the  nature  of  the  right,  but  to  limit  its  ezer* 
cise.  It  was  not  to  reduce  it  from  a  grant  to  a  mere  license, 
but  to  limit  the  extent  of  the  actual  exercise  of  the  right 
granted.  It  is  not,  properly  speaking,  an  exception  of  a  part 
out  of  the  thing  granted,  gusdem  generis ;  but  it  is  a  restrie* 
tion  upon  the  mode  and  extent  of  using  it* 

There  are  many  other  suggestions,  which  might  be  made 
upon  the  true  character  and  interpretation  of  this  instrument, 
and  various  other  expositions  have  been  relied  on,  at  the  ar* 
gument,  upon  which  I  forbear  to  comment,  because  they  do 
not  appear  to  me  materially  to  alter,  or  control  those,  whidi 
have  been  already  considered.  I  do  not  say,  that  the  in«* 
terpretation  of  this  instrument  is  free  from  all  doubt.  But, 
that,  which  approves  itself  best  to  my  judgment,  is  that,  which 
has  been  already  stated.  The  opposite  conclusion  could  not, 
in  my  judgment,  be  arrived  at,  without  encountering  more 
difficulties  -^  some  of  which  strike  me  to  be  almost  insuper^ 
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able.  On  the  whole,  therefore,  I  hold,  that  the  interpretation 
given  to  the  instrament  at  the  trial  was  the  true  one,  and  it 
has  not  been  shown  to  be  erroneous. 

For  the  reasons  already  given  on  the  other  points,  as  well 
as  on  this  point,  the  motion  for  a  new  trial  must  be  overruled, 
and  judgment  pass  upon  the  verdict  for  the  plaintiflfs.  I  have 
the  less  hesitation  in  coming  to  this  conclusion,  because  the 
present  trial  is  not  absolutely  final ;  and  the  merits  of  the 
case  may  be  fully  considered  in  the  Bill  in  Equity,  and  carried 
for  a  final  decision  to  the  Supreme  Court. 

Upon  the  other  motion  for  an  injunction,  founded  on  the 
BiD  in  Equity,  it  is  not  necessary  to  say  much.  The  injunc- 
tion is  asked  for,  upon  the  ground  of  long  possession,  the  re- 
newal of  the  patent,  and  the  legal  effect  of  the  trial  at  law. 
In  respect  to  the  possession,  the  case  is  certainly  very  strong. 
The  original  patentee,  (Woodworth),  went  to  his  grave  in 
foil  posaesrion  of  it,  if  not  undisturbed  and  undisputed,  as  to 
his  title  to  the  invention  patented,  at  least  without  any  suc- 
ceaefiil  impeachment  of  it.  The  patent  has  been  renewed, 
since  his  decease,  by  the  board  of  commissioners,  after  full 
eiamination  and  deliberation,  in  favor  of  bis  administrator. 
I  think,  too,  that  it  was  clearly  established  at  the  recent  trial, 
that  Woodworth  was  the  true  and  original  inventor  of  the 
machine  patented,  and  it  was  so  found  by  the  jury.  Indeed, 
the  only  question,  upon  the  merits,  was,  whether  the  defend- 
ant used  the  patent  machine,  or  one  substantially  different 
from  it.  Upon  that,  as  a  question  of  fact,  there  was  a  con- 
siderable conflict  of  evidence.  But  the  jury  found  a  verdict 
apon  that  point,  also,  for  the  plaintiff,  and,  as  it  appears  to 
me,  according  to  the  preponderance  of  the  evidence.  The 
defendant  has  established  no  title  in  himself,  or  in  any  other 
person,  to  use  the  patented  invention ;  and  he  has  failed  in 
his  defence,  that  he  did  not  violate  it. 

The  doctrine  laid  down  by  Lord  Eldon,  in  Hill  v.  JTiomp' 
ten,  (3  Meriv.  R.  622),  is,  in  my  judgment,  the  true  doctrine^ 

VOL.  III.  15 


to  BIAMACHUSETra, 


WtflhlMum,  •t  al.  v.  Omdd. 


and  18  indispeDsable  to  the  repoie  of  titles,  and  tiie  securitjr 
of  patentees.  It  is  this,  -^  that  where  a  patent  has  been  grant* 
ed,  and  an  exdusive  possesebn,  of  some  duration,  under  it, 
the  Court  will  interpose  its  injunction,  without  putting  the 
patentee  previously  to  establish  the  validity  of  his  patent  by 
an  action  at  law.  But  where  the  patent  is  but  of  yesterday, 
(meaning,  that  it  is  recent,)  and  upon  an  application  being 
made  for  an  injunction,  it  is  endeavored  to  be  shown,  in  op- 
position to  it,  that  there  is  no  good  spedfication,  —  or  other- 
wise, that  the  patent  ought  not  to  have  been  granted,  the 
Co^rt  will  not,  upon  its  own  notions,  respecting  the  matter  in 
dispute,  act  upon  the  presumed  validity  or  invalidity  of  the 
patent,  without  the  right  having  been  ascertained,  by  a  pre- 
vtous  trial  at  law ;  and  vnll  send  the  patentee  to  law,  and 
oblige  him  to  establish  the  validity  of  his  patent,  in  a  Cooit 
of  law,  before  it  will  grant  him  the  benefit  of  an  injunction. 
Correcdy  considered,  there  is  nothing  in  Lord  Gottenfaam'a 
judgment,  in  CoUard  v.  AJUsonf  (4  Mylne  &  Craig,  487,) 
which  in  any  manner  impugns  or  shakes  this  doctrine.  In 
tiiat  case,  a  new  trial  at  law  had  been  granted,  and  therefore 
his  lordship  held  the  legal  title  of  the  parties,  as  stUl  unde- 
cided. I  have,  myself,  in  former  cases,  adopted  Loid  El- 
don's  doctrine,  and,  especially,  in  the  case  of  Ames's  paper 
manu&cturing  patent,  which  was,  at  the  time,  most  streno* 
ously  contested  upon  various  grounds,  and,  especially,  upon 
the  ground,  that  the  invention  was  not  new.  Yet  the  jury 
having,  after  a  great  conflict  of  evidence,  established  the  va- 
lidity of  Atnes's  patent,  an  injunction  was  granted. 

I  shall,  therefore,  direct  an  injunction  to  issue,  and  to  re- 
main, until  the  hearing  of  the  cause,  or  the  further  order  of 
the  Court. 
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WlUJAM    WOODWOBTH   V.  AbBAHAM   P.  ShERMAN. 

Thx  Samc  v.  William  A.  Cheetee,  and  eigbteen  others. 

Whxrx  a  Bill  in  Eqnity  was  brooght  for  an*  injunetion  a^j^ainBt  the  Defen- 
dant!, to  refltrain  them  fit>in  using  and  selling  a  planing  machine,  con- 
•tructed  according  to  the  specification  in  the  Plaintiff's  patent  —  It  was 
kdd^  that,  after  the  lapse  of  time  which  had  occurred,  since  the  patent 
waa  granted,  taken  together  with  the  other  ctronmstances  of  the  case, 
the  affidavit  of  a  single  witness  was  not  sufficient  to  ontwMgh  the  oath 
of  the  patentee,  and  the  general  presumption  arising  from  the  grant  of 
the  letters  patent. 

The  Patent  Act  of  1836  authorises  the  granting  of  an  extended  term  of  a 
patent  to  an  administrator,  as  well  as  to  the  patentee. 

Hie  assignee  or  grantee,  under  the  original  patent,  does  not  acquire  any 
right  under  the  extended  patent,  unless  such  right  be  expressly  conreyed 
to  him  by  the  patentee. 

In  this  Circuit  the  practice  in  patent  C9ses  has  not  been  to  require  the  Plain- 
tiff to  give  security  for  coste. 

These  were  Bills  in  Equity,  filed  in  the  circuit  court  of  the 
United  States,  in  this  district,  to  obtain  injunctions  against 
the  defendants,  in  twenty  suits,  to  restrain  them  from  using 
or  selling  any  planing  machine,  constructed  substantially  ac- 
cording to  the  specification  under  William  Woodworth's  pa- 
tent. (See  the  preceding  case  of  WasKbum  ▼.  Gould.)  The 
complainants  produced  affidavits,  stating  that  the  several  de- 
fendants were  using  a  planing  machine,  substantially  the  same 
in  its  construction  and  mode  of  operation  as  the  machine  of 
James  Gould  of  Charlestown,  and  the  bill,  among  other 
things,  averred,  that  the  plaintifis  had  already  recovered  a 
judgment  in  an  action  at  law,  against  the  said  Grould,  for  the 
use  of  his  machine.  Various  points  were  relied  on  in  answer 
to  the  motion  for  an  injunction.    It  was  contended  ; 

1st.  That  Woodworth  was  not  the  sole  inventor,  but  that 
one  Dunbar  was  a  joint  inventor  with  him. 

2d.  That  the  Act  of  Congress  did  not  authorize  the  grant- 
ing of  the  extended  term  of  the  patent  to  an  administrator, 
but  only  to  the  patentee. 

3d.  That  some  of  the  defendants  had  purchased  rights 
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/  :>atent,  and  that,  by  virtue  of  the  Act  of 

/  interest  that  they  had  in  the  original  pa- 

cent  enured  to  them  in  the  extended  patent. 

J?.  JR.  Curtis,  for  the  plaintiff. 

J.  Giles,  ButtricJc,  and  William  D.  Sohier^  Jr.,  for  the 
defendants. 

STORY,  J.j  granted  the  injunction  prayed  for  in  each 
case.  As  to  the  first  point,  he  said,  it  had  been  before  him 
in  another  case,  and  he  then  declared,  that  the  affidavit  of  a 
single  witness,  after  the  lapse  of  so  much  time,  and  after  the 
occurrence  of  some  other  circumstances,  which  were  in  proof, 
was  not  sufficient  to  outweigh  the  oath  of  the  patentee,  and 
the  general  presumption  arising  from  the  grant  of  the  letters 
patent. 

As  to  the  second  point,  he  said,  that,  on  the  fullest  reflec- 
tion, be  had  come  to  the  opinion,  that  Mr.  Justice  McLean 
was  right  in  his  decision,^  that  an  administrator  was  compe- 
tent to  apply  for  and  receive  this  grant.  That  to  hold  other- 
wise, would  be  going  contrary  to  the  whole  spirit  and  policy 
of  the  patent  laws. 

As  to  the  third  point,  he  said,  that  he  had  already  decided, 
after  full  argument  and  great  consideration,  in  a  case  tried  in 
Maine,  and  not  yet  reported,  that  the  assignee  or  grantee,  un- 
der the  original  patent,  did  not  acquire  any  right  under  the 
extended  patent,  unless  such  right  was  expressly  conveyed  to 
bim  by  the  patentee. 

In  the  course  of  the  case,  the  judge  remarked,  that  he  ob- 
served that  the  bills  contained  a  charge  of  an  actual  combina- 
tion to  resist  the  patent.  That  it  was  a  question  of  much 
importance,  what  would  be  the  legal  effect  of  such  a  combi- 
nation. That  he  did  not  intend  to  express  any  opinion  on 
this  part  of  the  case,  but  that  in  a  former  case  he  had  occa- 

Braoks  V,  Bidmdl,  (Walker's  Western  Law  Joamal,  Janiiary,  1844). 
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noD  to  declare,  that  it  seemed  to  him  that  it  approached  very 
near,  if  it  did  not  actually  reach,  a  criminal  conspiracy. 
That,  in  many  cases,  it  was  lawful  for  individuals  to  do  what 
ooold  not  lawfully  be  done  by  a  combination.  That  an  indi- 
vidual patentee  might  successfully  resist  an  individual,  but  it 
was  much  more  difficult  to  resist  the  combined  force  of  a 
great  number  of  persons  united  to  oppose  a  patent. 

In  the  course  of  the  case  a  questi<Mi  having  arisen  whether 
the  plaintiff,  in  patent  cases,  was  required  to  furnish  security 
fix  costs, 

STORY,  J.,  said :  In  my  circuit  the  plaintiff  in  patent 
cases  has  never  been  required  to  give  any  security  for  costs. 
But  I  do  not  recollect  any  reported  case,  in  which  that  point 
decided. 


The  following  opinion  was  afterwards  written  out. 

STORY,  J.  When  these  cases  were  heard  before  me  at 
Chambers,  I  expressed  my  opinion  briefly  on  the  three  points 
made  at  the  argument,  not  then  having  time  to  go  into  them 
at  large.  I  do  not  desire  to  say  any  thing  further  upon  the 
first  two  points.  But  the  last  point  involves  a  question  of  so 
much  general  importance,  that  it  has  appeared  to  me  a  duty, 
which  I  owe  to  the  public,  as  well  as  to  the  parties,  to  give  at 
large  the  reasons  which  influenced  my  opinion,  and  governed 
the  decision.  I  do  this  the  more  readily,  because  I  have  not 
been  able  to  find  among  my  papers  any  statement,  reduced 
by  me  to  writing,  of  the  particular  circumstances  attending 
the  case  in  Maine,  to  which  I  have  already  alluded,  or  any 
report  of  the  grounds  on  which  that  decision  was  made.  If 
I  prepared,  after  the  term,  any  written  opinion  (of  which  I 
am  not  certain,)  it  has  been  mislaid,  and  after  considerable 
search,  I  have  not  been  able  to  find  any.  I  rather  think, 
firom  my  general  recollection,  that  the  question  arose  inciden- 
tally upon  a  renewed  patent,  granted  by  a  special  Act  of  Con- 
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gress,  after  the  first  patent  had  regularly  expired,  and  before 
the  passage  of  the  patent  act  of  1836,  ch.  357.  It  may, 
perhaps,  have  been  in  a  case  inrolving  the  validity  of  the  re- 
newed patent,  granted  by  the  Act  of  Congress  of  3d  of 
March,  1835,  to  Eastman,  for  '^a  new  and  useful  improve- 
ment, called  the  Circular  Saw  Clapboard  Machine.''  But  of 
this  I  am  not  quite  sure,  and  I  have  not  within  my  reach,  at 
this  moment,  the  means  of  verifying  the  conjecture.  The 
doctrine,  however,  which  I  then  held,  was,  that  every  license 
and  assignment  under  the  old  laws,  before  the  patent  act  of 
1836,  expired  with  the  limitation  of  the  original  patent,  un- 
less it  was  expressly,  in  terms,  so  granted  as  to  be  applicable 
to  any  renewal  of  the  patent  afterwards ;  for,  otherwise,  the 
licensee's  or  assignee's  right  was  necessarily  bounded  by  the 
same  limits  as  that  of  the  licensor  or  assignee,  that  is  to  say, 
by  the  original  term  granted  by  the  patent  to  the  licensor  or 
patentee.  The  doctrine  proceeded  upon  the  plain  ground, 
afiirmed  by  the  common  law,  that  a  man  can  pass  by  a  grant 
or  assignment  only  that  which  he  now  possesses,  and  which 
is  in  existence,  at  the  time,  either  actually  or  potentially. 
His  grant  or  assignment  is,  therefore,  by  its  natural  interpre- 
tation, limited  to  the  rights  and  things  which  are  then  in  exist- 
ence, and  which  he  has  power  to  grant,  unless  he  uses  other 
language,  which  imports  an  intention  to  grant  what  he  does 
not  now  possess,  and  what  is  not  now  in  existence.  In  the 
latter  case,  the  language  does  not  even  then  operate  strictly 
as  an  assignment  or  grant,  but  only  as  a  covenant  or  contract, 
which  a  Court  of  Equity  will  carry  into  full  effect,  when  the 
right  or  thing  comes  in  esse.  Thus,  it  is  laid  down  in  Comyn's 
Digest,  (Assignment,  c.  1,  c.  3,  c.  3.  Id.  Grant  D,)  and 
better  authority  could  not  be,  for,  as  was  well  observed  by 
Lord  Kenyon,  he  was  the  greatest  lawyer  of  his  day  in  all 
Westminster  Hall,  that  an  assignment  or  grant  cannot,  at 
law,  be  of  a  chose  in  action^  bare  right,  or  possibility.  And 
in  a  case  in  Lord  Hobart's  Reports,  it  was  said,  that  although 
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B  nmn  may^  by  grant  or  assignment,  assign  all  the  wool  then 
growing  on  the  backs  of  the  sheep  owned  by  him ;  yet  he 
cannot  grant  or  assign  the  wool  that  shall  grow  upon  the  backs 
of  the  sheep  which  he  shall  hereafter  buy.i  And  this  doc- 
trine was  fully  recognized  by  Lord  Eldon  in  the  case  of  Our- 
ti$  T.  Amber,  (1  Jac.  &  Walk.  506,  512.)  But  I  need  not 
dwell  on  this  point,  because  it  came  under  the  full  considera- 
tion of  the  court  in  Mitchell  v.  Wimhw,  (2  Story  R.  630, 
639  to  644,)  where  the  principal  authorities  were  collected 
and  commented  upon  at  large ;  so  that  the  only  remedy  for 
the  licensee  or  assignee,  where  a  grant  or  assignment  has 
been  made  to  him  and  his  heirs,  of  a  right  to  a  thing  not 
then  in  existence,  but  which  is  to  operate  in  futuro,  when  the 
thing  is  created  or  comes  in  esse,  is  in  equity,  by  way  of  spe- 
dfic  enforcement  of  a  covenant  or  contract.' 

Now,  it  appears  to  me,  that  this  doctrine  is  expiessly  ap- 
plicable to  licenses  and  assignments  under  the  Patent  Act  of 
1836,  and,  indeed,  as  I  think,  a  /oriioti  applicable,  because 
the  whole  design  of  the  18th  section  of  the  act,  providing  for 
renewed  patents,  is,  in  terms,  exclusively  confined  to  the  orig- 
inal inventor,  and  to  be  for  his  sole  benefit,  and  not  for  the 
benefit  of  his  licensee  or  assignee ;  and,  therefore,  that  sec- 
tion is  to  receive  a  correspondent  construction  in  favor  of  the 
inventor  alone,  unless  the  particular  clause  of  the  section, 
which  I  shall  presently  consider,  does,  by  natural  or  necessary 
implication,  confer  the  right  upon  the  licensee  or  assignee. 

Let  us  then,  for  this  purpose,  examine  the  18th  section  of 
the  Patent  Act  of  1836.  It  enacts,  that,  whenever  any  pa- 
tentee (not  any  assignee)  shall  desire  an  extension  of  his  pa- 
tent beyond  the  term  of  its  limitation,  he  may  make  applica- 
tion therefor  to  the  commissioner  of  the  patent  office,  setting 
forth  the  grounds  thereof;  and  then,  after  prescribing  the 
notiee,  &c.  to  be  given  of  the  application,  it  provides,  that 

1  Oraniham  v.  Hawl^^  (Hob.  R.  132.) 

9  See  2  Story  Eq.  Jur.,  §  1040  to  §  1041, 3d  edit 
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the  secretary  of  state,  the  commissioner  of  the  patent  office, 
and  the  solicitor  of  the  treasury,  shall  constitute  a  board  to 
hear  and  decide  upon  the  evidence  produced  before  them  for 
and  against  the  extension ;  and  the  patentee  is  required  to 
furnish  to  the  board  a  statement  in  writing,  under  oath,  of 
the  ascertained  value  of  the  invention,  and  of  his  receipts 
and  expenditures,  sufficient  to  exhibit  a  true  and  faithful  ac- 
count of  loss  and  profit  accruing  from  or  by  reason  of  the 
said  invention.  The  section  then  proceeds  to  declare,  that 
*^  It,  upon  a  hearing  of  the  matter,  it  shall  appear  to  the  full 
and  entire  satisfaction  of  the  board,  having  doe  regard  to  the 
public  interest  therein,  that  it  is  just  and  proper  that  the  term 
of  the  patent  should  be  extended,  by  reason  of  the  patentee 
(not  the  assignee,)  without  neglect  or  fault  on  his  part,  having 
failed  to  attain  from  the  use  and  sale  of  his  invention  a  rea- 
sonable remuneration  for  the  time,  ingenuity  and  expense  be- 
stowed upon  the  same,  and  the  introduction  thereof  into  use, 
it  shall  be  the  duty  of  the  commissioner  to  renew  and  extend 
the  patent,  by  making  a  certificate  thereon  of  such  extension, 
from  the  term  of  seven  years  from  and  after  the  expiration  of 
the  first  term,  &c. ;  and  therefore  the  said  patent  shall  have 
the  same  efiect  in  law  as  though  it  had  been  originally  grant- 
ed for  the  term  of  twentyK>ne  years."  Now,  bearing  in  mind 
that,  at  this  time,  no  patent  could  by  law  issue  except  to  the 
inventor,  and  that  it  was  only  by  the  subsequent  act  of  3d  of 
March,  1837,  ch.  45,  ^  6,  that  it  could  be  issued  to  the  as- 
signee, we  have,  at  once,  a  perfect  key  to  the  true  object  and 
purpose  of  this  18th  section  of  the  act  of  1836,  that  the 
word  "  patentee"  is  used  therein  as  equivalent  to  <<  inventor," 
and  that  the  law  looked  to  him  as  the  sole  object  of  its  boun- 
ty, and  meant  to  reward  him,  and  him  alone,  for  his  time,  in- 
genuity and  expense  in  perfecting  his  invention.  Another 
consideration  is  also  important  to  be  borne  in  mind ;  and  that 
is,  that  the  18th  section  refers  solely  to  applications  to  be 
made  before  the  original  patent  has  expired.    Indeed,  the 
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▼ery  provigo  to  the  section  contemplated,  that  the  application 
not  only  may  be,  but  must  be  made  while  the  term  of  the 
original  patent  is  yet  running,  and  before  it  has  expired  ;  for 
it  expressly  declares  "  that  no  extension  of  a  patent  shall  be 
granted  after  the  expiration  of  the  term  for  which  it  was  orig- 
inally issued  •''  Now,  keeping  this  in  view,  we  see,  at  once, 
the  object  of  the  clause  of  the  same  section  immediately  pre- 
ceding the  proviso.  It  is  in  these  words  :  <^  And  the  beneiSt 
of  such  renewal  shall  extend  to  assignees  and  grantees  of  the 
right  to  use  the  thing  patented  to  the  extent  of  their  respective 
interest  therein.'*  The  clause  does  not  mean  to  enlarge  the 
right  of  the  assignees  or  grantees  to  use  the  thing  patented 
beyond  the  extent  of  the  interest  originally  granted  to  them. 
If  that  interest  was,  from  its  nature,  or  character,  or  just  in- 
terpretation, limited  to  the  original  term,  for  which  the  in- 
ventor held  the  patent,  then  the  assignees  and  grantees  were 
to  have  no  benefit  ultra  in  the  renewed  patent.  But  if  the 
original  assignment  or  grant  had  expressed  in  terms,  or  by 
just  implication  conferred  on  the  assignees  or  grantees  a  right 
or  interest  in  the  renewed  patent,  then  that  interest  was  to  be 
protected ;  for  it  was  a  possibility,  for  the  benefit  of  which 
the  assignees  or  grantees  had  originally  stipulated,  and  for 
which  they  must  be  presumed  to  have  paid  a  valuable  con- 
sideration. In  this  view  of  the  matter,  there  would  be  good 
sense  in  the  clause,  founded  upon  the  actual  intentions  of  the 
parties  to  the  original  assignment  or  grant,  upon  a  just  inter- 
pretation of  the  language  used  by  them.  But  what  is  the 
oMisequence  of  adopting  a  different  interpretation  of  the 
clause,  and  applying  it  indiscriminately  to  all  cases  of  grants 
and  assignments  of  or  under  the  original  patent,  where  no 
such  auxiliary  intentions  can  be  deduced  from  the  language 
of  the  assignment  or  grant  ?  Let  us  suppose  the  case,  where 
an  assignment  has  been  made  by  the  inventor  of  his  whole 
patent  right  under  his  patent  for  a  small,  and  (comparatively 
speaking)  an  utterly  inadequate  compensation,  considering  its 
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real  value,  and  this  has  been  forced  upon  ham  by  embarrasa- 
menty  or  poverty,  or  public  indifTerence,  or  his  own  mistaken 
estimate  of  its  value,  (a  case  by  no  means  uncommon  in  the 
history  of  inventors)  could  it  be  for  a  moment  imagined,  that 
the  18th  section  intended,  contrary  to  its  professed  object,  to 
benefit,  not  the  inventor  himself,  but  his  assignee  ?  That  the 
latter  and  not  the  former  was  to  receive  the  whole  profits  ac- 
cruing from  the  renewed  patent  ?  Or,  that,  in  such  a  case, 
the  inventor  would  not  be  entitled  to  take  out  a  renewed  or 
extended  patent  ?  And  yet,  if  the  argument  be  worth  any 
thing,  the  18th  section  applies,  as  fully  to  such  a  case,  as  it 
would  apply  to  any  other  case ;  and  we  cannot  except  it  from 
the  pressure  of  the  section,  unless  we  look  broadly  into  the 
objects,  which  it  purports  to  accomplish,  and  limit  the  lan- 
guage to  cases,  where  the  inventor  has  intended  to  part,  not 
merely  with  all  his  present  rights,  but  prospectively  with  all 
the  future  rights  and  possibilities  which  he  might  acquire  by 
a  renewed  or  prolonged  patent.  Now,  the  words  of  the 
clause  extend  to  the  assignees  and  grantees  of  the  right,  (that 
is,  of  the  patent  right,)  the  benefit  of  the  renewal  ^*  to  the 
extent  of  their  respective  interest  therein,^^  that  is,  of  the  pa- 
tent right,  and  no  more.  Now,  what  is  the  extent  of  their  in- 
terest therein  ?  Clearly,  upon  the  principles  of  the  common 
law,  neither  more  nor  less  than  the  assignor  or  grantor  then 
possessed,  and  was  capable  of  assigning  or  granting  at  the 
time  of  the  assignment  or  grant,  for  to  that  the  language  of 
the  grant  or  assignment  must,  in  reason  and  good  sense,  b^ 
limited,  unless  the  grantor  or  assignor  has  by  express  words  or 
necessary  implication  shown  a  broader  intention,  an  intention 
not  merely  to  grant  or  assign  the  right,  which  he  now  posses* 
ses,  but  the  possibilities,  which  he  may  hereaft^  acquire. 
And  these  are  the  best  grounds  to  support  such  a  limitation 
and  interpretation  of  the  grant  or  assignment. 

In  the  first  place,  the  grantor  or  assignor  cannot  be  pre* 
sumed  to  have  received  any  compensation  or  consideration 
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except  for  the  very  thiog,  and  to  the  very  extent,  which  the 
ki^^uage  properly  indicates.    In  the  next  place,  no  court  is 
at  liberty  to  add  to  the  terms  used  any  meaning  beyond  their 
ordinary  import,  unless  there  are  some  supplementary  expres- 
sions to  justify  such  a  construction.    In  the  present  case, 
there  is  no  ground  to  suppose,  that  either  party  contemplated, 
that  the  grant,  or  assignment,  or  license  was  to  be  prolonged 
beyond  the  term  of  the  original  patent,  and  there  are  no 
words  requiring  a  more  expanded  interpretation.     In  the 
next  place,  to  give  such  an  expanded  interpretation,  for  which 
the  inventor  has  received  no  consideration,  would  be  to  trans- 
fer the  bounty  intended  by  the  government  for  the  benefit  of 
the  inventor,  whose  genius  had  brought  it  out,  and  brought  it 
to  perfection,  and  who  had  not  received  a  reasonable  remu- 
neration therefor,  to  the  grantee  or  assignee,  who  had  paid 
nothing  and  done  nothing  to  deserve  it,  but  had  simply  given 
the  quid  yro  qiu>  to  the  extent  of  the  right  or  interest  confer- 
red upon  him  under  the  existing  patent.    The  inventor  may, 
from  necessity  or  expediency,  or  otherwise,  (as  has  been  al- 
ready suggested,)  have  conveyed  his  whole  right  and  interest 
under  the  original  patent,  for  a  sum  utterly  unworthy  of  its 
intrinsic  value.    The  grantee  or  assignee  may  have  grown 
rich  by  the  success  of  the  inventor,  and  the  inventor  himself 
may  be  now  Janguisbing  in  poverty.    Can  it  be,  that  the  sec- 
tion, professing  to  intend  a  remuneration  and  bounty  to  the 
inventor,  should,  at  the  same  time,  have  intended  to  sweep 
from  him  the  future  profits  of  the  renewed  invention  ?    That 
if  be  should  have  parted  with  the  half,  or  two  thirds,  or  the 
whole  of  his  rights  and  interests,  under  the  original  patent, 
he  shall  be  narrowed  down  to  a  corresponding  part,  or  ex- 
dnded  from  all  the  profits  of  the  renewed  patent  ?    If  so,  it 
would  be  but  another  sad  illustration  of  the  fate  of  genius, 
Sie  vo$  non  vohis.     Besides;    we  are    to    recollect,  that 
this  section  of  the  act  of  1836,  is  not  limited  to  cases  of  fu- 
ture patents,  or  to  future  grants  or  assignments  thereof ;  but 
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it  applies  to  past  also ;  and  that  the  language,  if  applicable  at 
all,  reaches  to  both  classes,  the  past,  as  well  as  the  future  ; 
and  the  present  case  is  one  of  the  prolongation  of  a  patent 
issued  long  before  the  act  of  1836.  So  that  the  section  is 
thus  made  to  apply  to  a  case,  where  neither  party  could  have 
contemplated  any  right  of  renewal,  or  any  possibility  of  a  fu- 
ture interest  therein.  The  patentee  had  no  right  of  renewal 
either  in  €$se  or  in  posse.  The  whole  vested  in  the  exercise 
of  a  sound  discretion  by  Congress,  which  it  would  or  might 
apply  singly  to  the  merits  of  each  particular  case,  as  it  should 
be  presented  to  them  for  consideration. 

Now,  if  we  construe  the  language  of  this  clause  with  ref- 
erence to  the  scope  of  the  antecedent  language,  and  the  pro- 
fessed objects  of  the  section,  however  loose  and  general  it 
may,  at  first  view,  seem  to  be,  it  admits  of  an  easy  and  satis- 
factory exposition.  The  rights  of  assignees  and  grantees  to 
use  the  thing  patented,  and  to  have  the  benefit  of  the  re- 
newal, is  to  be  to  the  extent  of  their  respective  interests 
therein,  and  no  more.  If  that  interest  was  short  of  the 
whole  of  the  original  term,  for  which  the  patent  was  originally 
issued,  it  is  not  to  reach  the  renewed  term.  If  it  was  limited 
to  the  extent  of  the  original  term,  it  is  still  to  be  bounded  by 
it.  But  if  it  is  an  interest  in  terms,  designed  to  be  coexten- 
sive with  all  the  interest,  which  the  patentee  now  has,  or  may 
hereafter  acquire,  not  merely  to  his  present  rights  in  esse,  but 
with  his  contingent  rights  in  posse^  then  the  section  makes 
that  a  legal  interest,  which,  otherwise,  would  be  but  a  mere 
potential,  equitable  interest,  to  be  enforced  in  equity,  as  a 
mere  right  under  contract,  and  not  as  a  fixed,  present,  vested 
interest  In  this  way,  the  whole  structure  of  the  section  be- 
comes harmonious  with  its  professed  objects,  the  benefit  and 
remuneration  of  the  inventor,  and  it  saves  only  those  rights 
in  the  renewed  patent  for  which  the  inventor  has  already  se- 
cured a  compensation,  and  to  which  he  has  voluntarily  ex- 
tended his  original  grants,  and  assignments,  and  licenses  to 
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the  yery  terms  and  intent  thereof.  Interpret  the  section  in 
any  other  manner,  and  it  speaks  an  intention  in  one  part, 
which  it  contradicts  or  controls  in  another.  It  takes  from  the 
inventor,  what  he  never  intended  to  part  with,  and  may  de- 
prive him  in  part,  or  in  the  whole,  according  to  curcumstan* 
ces,  of  the  reward,  which  the  section  seemed  so  studiously  to 
hold  out  to  encourage  his  genius  and  skill,  and  to  reimburse 
his  expenditures. 

These  are  some  of  the  reasons,  which  have  influenced  my 
mind  in  arriving  at  the  conclusion  which  I  have  before  stated. 
If  they  are  erroneous,  it  will  belong  to  the  Supreme  Court  to 
correct  the  errors,  and  to  adopt  a  rule,  which,  adhering  to  a 
literal  interpretation  of  the  clause,  may,  at  the  same  time, 
deprive  the  inventor  of  all  motives  to  renew  the  patent,  or 
make  the  renewal  worthless  to  him,  and  injurious  to  the 
public. 


Chaelcs  H.  Eldredge  v,  Joseph  Jenkins. 

The  plaintiff  (J.)  purchased  at  auction  from  D.  a  certain  lot  of  land,  and  on 
the  failure  of  J.  to  comply  with  the  terms  of  the  sale,  D.  entered  and  took 
posaession,  bat  on  application  by  J.  waa  ei^oined  in  £quity  from  makinjr 
a  sale  thereof.  A  new  arrangement  was  then  made,  by  which  D.  placed 
a  warranty  deed  in  the  hands  of  P.  in  escrow,  agreeing  that  it  should  be 
surrendered  to  J.  on  a  certain  day,  provided  that  by  such  day  J.  had  com- 
plied with  certain  terms  of  payment,  J.  making  a  deposit  of  $1000  as  for- 
feit money.  J.  then  proceeded  to  build  on  the  said  land,  but  failing  in  his 
means,  was  unable  to  comply  with  his  agreement.  D.  then  threatened  to 
teU  the  premises,  and  J.  filed  a  seoond  BiU  in  £quity  to  restrain  the  sale, 
and  an  injunction  was  granted,  and  an  interlocutory  decree  was  passed, 
that  if  J.  should  perform  his  agreement  before  a  certain  time,  the  injunc- 
tion should  stand  continued,  but  otherwise  should  be  dismissed.  J.  failed 
to  perform  his  agreement,  and  the  Bill  was  accordingly  dismissed.  In  the 
intermediate  time,  however,  between  the  decree  and  the  dismissal  of  the 
Bill,  J.  having  expended  large  sums  on  the  building  and  exhausted  his  re- 
sources, applied  to  £.  (the  defendant)  for  his  aid  to  raise  money  to  com- 
plete the  building  and  discharge  the  debts.  And  it  wva  arranged  between 
them,  that  an  absolute  conveyance  of  the  premises  should  be  made  by  D. 
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to  E.  which  was  done,  &nd  on  the  fame  day  J.  ezeented  a  release  of  all 
interest  to  E.  to  complete  the  title,  ezclading  in  tenna  **  all  claims  and 
demands  made  by,  throng^h,  or  on  account  of  J.,  and  also  excepting  any 
claim  or  demands  arisin^r  out  of  any  contract  made  by  or  with  J.,"  and 
admitting  that  he  (J.)  had  no  legal  or  equitable  right  in  the  san^  E. 
then  assumed  the  ostensible  ownership  of  the  property,  and  J.  was  em- 
ployed in  superintending  the  erection  of  the  building,  and  procured  secur- 
ities to  assist  in  raising  funds,  and  procured  work  to  be  done  on  his  own 
account.    E.  afterwards  sold  the  premises  to  K.,  one  of  the  defendants. 

In  this  state  of  things,  the  present  bill  was  brought  by  J.  against  E.  and  K. 
setting  forth,  that  at  the  time  of  making  the  absolute  conyeyance  to  £., 
although  no  paper  to  such  effect  was  executed,  yet  that  it  was  under- 
stood between  E.  and  J.  that  the  premises  were  to  be  held  by  E.  in  trust 
lor  the  benefit  of  J.,  and  that  the  conyeyance  was  made  tibsolute  solely  ibr 
the  purpose  of  freeing  the  premises  from  all  claims  by  or  through  J.,  and 
that  E.  was  only  to  receiye  a  remuneration  for  any  seryices  which  he 
might  perform,  and  indemnification  for  his  expenses,  and  then  to  reconyey 
the  estate  to  J. — and  also,  that  K.  was  not  a  boniL  fide  purchaser  for  a  yal- 
uable  consideration  without  notice.    It  was  held  — 

1st.  That  the  circumstances  showed  no  sufficient  motiye  on  the  part  of  J.  to 
induce  him  to  make  an  absolute  and  unrestricted  conyeyance,  but  that  they 
were  perfectly  consistent  with  the  parol  trust,  as  set  up  by  the  bill. 

Sd.  That  as  the  Decree  in  the  Equity  suit  was  not  a  dismissal  upon  the 
merits,  it  did  not  constitute  an  absolute  bar  to  a  future  suit. 

3d.  That  the  Release  by  J.,  although  absolute  in  its  terms,  was  indispensable 
to  guard  the  property  against  J.'s  creditors,  so  as  to  induce  capitalists  to 
adyance  funds,  and  therefore  was  not  inconsistent  with  a  parol  trust — and 
that  the  eyidence  was  irreconcilable  with  any  othbr  supposition,  than  that 
£.  was  acting  throughout  as  the  agent  of  J. 

4th.  That  if  E.,  knowing  that  J.  only  intended  that  he  should  act  as  agent, 
did,  neyertheless,  intend  to  act  for  his  own  benefit  solely,  the  concealment 
of  such  a  design  ftom  J.  was  a  fraud  in  Equity. 

5th.  That  this  was  a  case  of  Parol  trust  resulting  from  agency,  and  resting 
upon  honorary  obligations,  and  as  such  a  Court  of  Equity  would  enforce  it. 

6th.  That  it  is  not  within  the  Statute  of  Frauds,  because,  1st.  It  is  a  results 
ing  trust  as  to  the  plaintiff,  and  a  trust  as  to  Eldredge  merely  for  his  lia- 
bilities, compensation,  and  expenditures.  2d.  It  is  a  case  of  agency.  3d. 
It  is  a  case  of  constructiye  fraud.    4.  It  is  a  case  of  part-performance. 

7th.  That  the  circumstances  did  not  show  that  K.  was  a  bon4  fide  purchaser 
without  notice,  since  eyen  if  he  had  no  notice  of  the  actual  state  of  the 
title  and  the  claim  of  the  plaintiff,  he  had  sufficient  notice  of  the  claim 
and  controyersy  to  be  put  upon  inquiry,  which  was  sufficient  notice  in 
Equity. 

8th.  That  although  the  plaintiff  may  neyer  haye  been  able  to  comply  with 
his  agreement  with  the  defendant,  by  discharging  the  incumbrances  and 
remunerating  the  defendant,  yet  that  furnishes  no  ground  upon  which  a 
Court  of  Equity  can  say  that  the  plaintiff 's  rights  are  extinguished,  though 
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it  might  fomith  a  ^rroiind  to  forecloM  his  rights  and  order  a  lale,  on  ap- 
plication by  the  defendant. 

In  the  Courts  of  Equity  in  this  coontry,  evidence  as  to  confessions  and 
statements  by  the  defendant,  not  charged  in  the  bill,  are  equally  admissi- 
ble in  Equity  as  at  law ;-« with  this  qualification,  that  if  one  party  keep 
back  evidence,  which  the  other  might  explain,  and  thereby  take  him  by 
•orpriae,  the  Court  will  allow  the  party  to  be  affected  by  it  to  controvert  it. 

In  cases  of  a  joint  purchase,  where  each  purchaser  is  to  have  sn  interest  in 
the  purchase  in  proportion  to  his  advances,  parol  evidence  is  admissible  to 
establish  the  Trust,  as  well  as  to  rebut,  control  or  vary  it. 

It  is  a  fraud  for  an  agent  to  avail  himself  of  his  confidential  relation  to  drive 
a  bargain,  or  to  create  an  interest  adverse  to  that  of  his  principal  in  the 
transaction,  and  that  fraud  creates  a  trust,  even  when  the  agency  must  be 
proved  only  by  parol. 

The  Statute  of  Frauds  is  never  allowed  as  a  protection  to  Frauds,  or  as  a 
means  of  seducing  the  unwary  into  false  confidence  to  their  injury. 

The  doctrine  that  the  Statute  of  Frauds  applies  to  cases  of  agreements  in 
consideration  of  marriage,  where  reliance  is  placed  solely  on  the  honor, 
word  or  promise  of  the  party,  is  restricted  to  cases  of  marriage,  and  does 
not  apply  to  cases  where  there  has  been  a  part-performance  on  the  other 
side. 

Qncre.    Whether  the  doctrine  as  to  cases  of  marriage  is  well-founded. 

Where  the  evidence  showed  that  the  defendant  agreed  to  reduce  the  Trust 
to  writing,  or  to  keep  a  private  memorandum  thereof,  it  was  kddy  that  this 
took  it  out  of  the  statute,  and  showed,  that  it  was  not  a  mere  subsequent 
pnunise,  but  a  part  of  the  original  agreement. 

The  doctrine  of  Tayl&r  v.  SuUan,  (2  Sumner  R.  298,)  affirmed  — 

There  is  no  substantial  difference  in  respect  to  Trusts  between  the  Statute 
of  Frauds  of  Massachusetts  under  the  act  of  1783,  or  the  Revised  SUtule 
of  1832,  and  the  Statute  of  29  Car.  2. 

The  present  bill  was  brought  during  the  pendency  of  a  suit  in  the  Supreme 
Court  of  the  State  against  both  the  parties  to  the  present  Bill,  to  enforce 
a  claim  in  respect  to  these  premises ;  and  U  toas  keld^  that  as  the  parties,  the 
objects,  and  the  equities  were  different,  and  the  relief  prayed  for  pro- 
ceeded upon  difibrent  grounds  and  involved  a  different  decree,  that  it 
eonslituted  no  bar  to  the  present  suit. 

No  purchsser  is  at  liberty  to  remain  intentionally  ignorant  of  facts  relating 
to  hu  purchase  within  his  reach,  and  then  claim  protection  as  an  innocent 
purchaser. 

Bill  in  Equity.    The  Bill  was  as  follows : 

Joseph  Jenkins,  of  New  Haven,  in  the  county  of  New 
Haven,  and  state  of  Connecticut,  and  a  titizen  of  the  state 
of  Connecticut,  Builder,  brings  this  Bill  against  Charles  H. 
Eldredge,  David  Kimball,  Timothy  Gilbert,  John  L.  Munroe, 
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James  B.  Lord,  E.  S.  Goodnow,  Henry  Rice,  all  of  Boston, 
in  the  county  of  Suffolk  and  Commonwealth  of  Massachu- 
setts, citizens  of  said  Commonwealth  of  Massachusetts,  gen- 
tlemen^ the  Boston  Museum  and  Gallery  of  Fine  Arts,  a  Cor- 
poration established  by  the  law  of  said  Commonwealth  of 
Massachusetts,  and  all  the  members  of  which  are  citizens  of 
said  Commonwealth  of  Massachusetts^  resident  at  said  Bos- 
ton. 

And  thereupon  ydur  Orator  complains  and  says,  that  some- 
time prior  to  the  seventeenth  day  of  April,  A.  D.  1839)  it 
came  to  his  knowledge,  that  a  certain  valuable  tract  of  land 
was  for  sale  in  Boston  aforesaid,  and  hereinafter  described^ 
belonging  to  Elizabeth  Deblois;  whereupon  your  Orator, 
having  had  much  experience  as  a  builder,  and  in  forming 
plans  for  the  improvement  of  grounds  in  the  said  city,  so  as 
to  render  them  productive  of  the  highest  rents  and  profits, 
and  being  well  acquainted,  in  the  course  of  his  profession, 
with  the  state  of  public  buildings  in  the  city,  and  the  gene- 
ral wants  of  the  citizens  in  that  respect,  bestowed  great  pains, 
attention,  skill  and  thought  in  considering  how  said  property 
might  be  rendered  most  valuable  to  the  purchaser,  and  to 
that  end,  with  the  like  skill  and  pains,  and  after  many  weeks 
of  deliberation,  planned  and  contrived  a  large  and  costly 
building,  suited  to  the  wants  of  the  City  for  a  public  Muse- 
um, Halls,  and  other  apartments,  with  a  basement  consisting 
of  shops  and  ware-rooms ;  and  spent  much  time  and  pains  in 
estimating  the  probable  cost  thereof,  and  providing  lessees 
and  occupants  of  the  same ;  thus  creating  a  scheme,  and  set- 
tling all  the  details  of  an  enterprise  in  building,  calculated  to 
give  to  the  proprietor  a  probable  net  gain  of  more  than  fifty 
thousand  dollars;  your  Orator  intending  to  purchase  said 
land  for  himself,  an<^  ta  erect  such  building,  and  to  become 
the  proprietor  of  said  property. 

Pursuant  to  which  design,  your  Orator,  on  or  about  the 
seventeenth  day  of  April,  A.  D.  1839,  purchased  of  said  De- 
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blois  said  certain  parcel  of  land  situated  in  Boston  ;  and  on 
the  seyenth  day  of  May,  A.  D.  1839,  in  pursuance  and 
execution  of  a  certain  indenture  of  that  date  made  by  him 
and  said  Elizabeth  touching  the  purchase  of  said  land  and 
the  payment  of  the  consideration  therefor,  he  paid  to  her  the 
sum  of  one  thousand  dollars,  being  a  part  of  said  considera- 
tion, and  entered  into  an  agreement  to  pay  the  residue  there- 
of in  the  manner  and  at  the  times  in  said  indenture  specified. 
That,  by  virtue  of  the  agreements  in  said  indenture,  he  en- 
tered upon,  and  took  possession  of  said  parcel  of  land,  and 
proceeded  to  excavate  the  same,  and  afterwards  to  the  erec- 
tion of  a  large  and  cosdy  edifice,  and  expended  in  and  about 
said  excavation  and  erection  the  sum  of  Fifteen  Thousand 
Dollars  of  his  own  proper  money,  in  addition  to  the  sum  of 
One  Thousand  Dollars,  paid  as  aforesaid. 

And  your  Orator  further  shows,  that,  after  expending  said 
warn  of  Fifteen  Thousand  Dollars,  the  said  edifice  was  not 
completed,  but  required  still  more  and  larger  sums  of  money 
to  be  expended  in  and  upon  the  same,  and  your  Orator  had 
expended  all  the  moneys  under  his  control  in  and  upon  the 
same,  and  by  means  of  its  unfinished  condition,  was  unable 
to  borrow  money  on  the  security  thereof,  and  so  was  unable 
to  comply  literally  with  the  terms  of  said  indenture,  and, 
therefore,  the  said  Elizabeth  Deblois  threatened  to  sell  at  auc- 
tion the  said  parcel  of  land  and  the  buildings  thereon,  which, 
by  the  terms  of  said  indenture,  were  to  become  the  property 
of  said  Elizabeth,  on  failure  of  your  Orator  to  comply  with 
said  terms,  to  the  great  loss  and  injury  of  your  Orator ;  and 
thereupon  your  Orator  filed  his  bill  in  the  Supreme  Judicial 
Court  of  the  Commonwealth  of  Massachusetts,  praying  for  an 
injunction  upon  said  Elizabeth  to  restrain  her  from  proceed- 
ing in  said  sale  and  for  relief,  and  said  injunction  was  grant- 
ed, and  said  Elizabeth  filed  her  answer  to  said  bill,  and  af- 
terwards it  was  decreed  by  said  Supreme  Judicial  Court,  that 
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if  your  Orator  should  pay  or  tender  to  said  Elizabeth  on  or 
before  the  twentieth  day  of  July,  A.  D.  1840,  the  sum  dae 
under  said  indenture,  and  otherwise  perforin  the  same,  the 
said  injunction  should  be  continued  until  the  hearing,  unless 
said  Elizabeth  should  accept  said  sum,  and  all  costs,  and  per- 
form said  contract  on  her  part,  in  which  case,  the  bill  was  to 
be  dismissed,  and  if  the  complainant  should  omit  to  make 
such  payment  or  tender,  the  said  bill  should  be  dismissed  with 
costs. 

And  your  orator  further  shows,  that  by  reason  of  the  pay* 
ihent  of  said  sum  of  one  thousand  dollars  and  of  the  moneys 
expended  by  him  in  excavating  and  building  upon  said  land, 
he  was,  at  the  time  of  the  recording  of  said  decree,  possessed 
of  and  entitled  to  a  large  and  valuable  interest  in  said  land,  and 
entitled  to  a  conveyance  thereof  in  fee  simple  from  said  Eliz- 
abeth, on  his  complying  with  the  terms  of  said  decree  and  of 
said  indenture,  and  that  his  right  to  such  conveyance  was  of 
great  value,  to  wit,  of  twenty  thousand  dollars  and  upwards. 

And  your  orator  further  shows,  that  after  the  passing  of 
said  decree,  he  was  greatly  desirous  to  comply  therewith,  but 
being  in  embarrassed  circumstances,  and  unable  of  his  own 
means  and  resources  to  make  the  tender  and  payment  de- 
creed to  be  made  to  said  Elizabeth  as  aforesaid,  and  to  carry 
on  sdd  building  to  its  completion,  without  other  aid,  he  com- 
municated his  situation  fully  to  said  Eldredge,  who  was  con- 
nected by  marriage  with  your  orator's  family,  and  exhibited 
and  explained  to  him  at  large  the  enterprise  in  which  he  was 
engaged,  and  the  great  gains  which  your  orator  would  derive, 
if  he  could  raise  the  means  to  complete  the  same,  and  re- 
quested the  aid  and  assistance  of  said  Eldredge  to  furnish 
your  orator  with  the  requisite  moneys  for  that  purpose.  And 
after  consultation  together,  said  Eldredge  consented  to  tender 
to  your  orator  the  aid  and  assistance  he  desired.    But  as  said 
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Hdredge  had  not  the  capital  for  that  purpose,  and  would 
need  the  legal  title  to  said  property,  both  to  enable  him  to 
borrow  nK>ney  and  to  secure  him  for  his  liabiKties  as  the  in- 
dorser  or  surety  of  your  orator,  and  for  the  coropensatioa  to 
be  paid  to  him  tot  all  his  trouble  in  the  business,  yoar  orator 
forroallyy  distinctly,  and  solemnly,  agreed  with  said  Eldredge 
that  he,  said  Eldredge,  should  receive  a  conyeyaoee  of  said 
land,  with  the  buildings  thereon,  from  said  Eliasabeth,  and 
should  raise  money  thereon  by  mortgage,  in .  order  to  furnish 
your  orator  with  the  means  to  proceed  in  the  erection  and 
completion  of  said  edifice,  and  on  completion  thereof  diould 
esecate  and  deliver  to  your  orator  a  deed  of  conveyance 
thereof,  your  orator  agreeing  to  reimburse  to  said  Eldredge, 
or  save  him,  said  Eldredge,  his  heirs,  executors  and  admini»* 
trators  harmless,  and  indemnified  from  and  against  all  pay- 
ments, which  he  or  they  might  be  compelled  to  make,  by 
reason  of  any  such  mortgage,  and  to  pay  to  him  or  them  a 
suitable  compensation  for  his  services  in  the  premises,  such 
indemnity,  reimbursement  and  payment  to  be  secured  to  said 
Eldrec^  by  a  lien  upon  said  premises. 

And  the  said  Eldredge  further  agreed,  that  he  would  make 
a  dedaralion  in  writing,  specifying  the  terms,  trusts  and  con- 
ditions  on  which  the  said  property  should  be  held  by  him, 
and  place  the  same  among  his  papers,  to  serve  for  the  disclo- 
sure and  manifestation  of  said  trusts,  terms,  and  conditions, 
in  the  event  of  his  decease,  or  other  like  necessity ;  and  in 
pursuance  of  said  agreement  with  said  Eldredge,  your  orator 
procured  to  be  furnished  to  him  by  a  personal  friend  and  re- 
lation of  your  orator  certain  securities,  upon  and  by  means  of 
which  the  said  Eldredge  borrowed  the  sum  of  about  six  thou- 
sand dollars,  to  be  paid  by  him  to  said  Elizabeth,  in  part  sat- 
is&ction  of  the  consideration  money  of  said  purchase,  pur- 
suant to  the  decree  aforesaid,  and  which  sum  the  said  Eldredge 
afterwards  repaid,  and  relieved  the  securities  aforesaid,  and 
retornttd  the  same  to  James  W.  Jenkins  Jr.,  the  person  who 
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famished  him  therewith,  out  of  moneys  received  by  him  upon 
a  mortgage  or  mortgages  of  said  land ;  and  your  orator,  by 
mutual  agreement  with  said  Eldredge  and  said  Elizabeth,  and 
for  the  sole  purpose  of  making  his  title  under  her  appear  lo 
be  simple  and  unqualified,  and  not  with  any  idea  of  parting 
with  or  surrendering  his  beneficial  interests  in  said  land  or 
purchase,  but  the  more  eflfectually  to  secure  them,  permitted 
the  time  specified  for  fulfilment  of  said  decree  to  pass  by, 
without  compliance  with  its  terms,  and  said  Elizabeth,  at  the 
special  instance  and  request  of  your  orator,  executed  and  de- 
livered to  said  Eldredge  a  deed  of  said  land  dated  August 
the  34th,  A.  D.  1840,  a  copy  whereof  is  herewith  exhibited. 

And  pursuant  to  the  design  above  mentioned,  to  place  in 
the  said  Eldredge  such  a  title  as  would  be  above  all  suspicion 
by  those,  who  were  to  be  applied  to  to  loan  money  on  the  secu- 
rity of  the  said  estate,  and  to  enable  the  said  Eldredge  to  bor- 
row money  thereon  freely,  and  thus  procure  the  means  to 
complete  the  said  building,  your  orator  conveyed  his  interest 
in  said  land  to  said  Eldredge,  by  his  deed  executed  and  deliv- 
ered on  the  same  day,  and  in  which,  pursuant  to  said  agree- 
ment, he  admitted,  that  he  had  forfeited  all  claim  against  said 
Elizabeth,  a  copy  of  which  deed  is  herewith  exhibited. 

That  before  the  said  conveyance  was  made  by  the  said 
Elizabeth,  Richards,  Munn  &  Co.  had  a  lien  on  the  equitable 
estate  of  the  plaintiff  in  the  said  building ;  and  that  the 
plaintiff  and  the  said  Eldredge  agreed  with  the  said  Richards, 
Munn  &  Co.  that  the  latter  should  release  their  lien,  and  that 
the  plaintiff  and  the  said  Eldredge  should  assign  to  the  said 
Richards,  Munn  &  Co.  a  claim  against  the  city  of  Boston,  for 
taking  a  strip  of  the  said  land  to  widen  Bromfield  street, 
amounting  to  six  hundred  dollars,  or  thereabouts ;  and  the 
plaintiff  shows,  that  this  agreement  was  made  after  the  time 
for  the  performance  by  your  orator  of  the  terms  of  his  bar- 
gain with  the  said  Elizabeth,  fixed  and  limited  by  the  said 
decree,  had  expired,  and  when,  as  the  said  Eldredge  now 
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falsely  pretends,  all  the  equitable  title  of  your  orator,  and,  as 
a  necessary  consequence,  all  the  equitable  title  of  the  said 
Richards,  Munn  &  Co.  claiming  under  your  orator,  had  ex- 
pired, and  become  nuH|  and  void,  and  of  no  effect*  And' 
your  orator  further. shows,  that,  afterwards,  the  said  Eldredge, 
at  the  request  of  the  said  Munn,  made  a  deed  of  the  said' 
strip  of  land  to  the  said  city,  and  the  said  Munn  received  the 
oonsideratton  therefor,  amounting  to  the  said  sum  of  six 
hundred  dollars. 

And  your  orator  further  shows,  that  on  the  10th  September, 
1839,  he  mad^  a  mortgage  of  his  said  equitable  interest  to 
the  said  Kimball,  to  secure  the  sum  of  one  thousand  dollars, 
and  the  said  Eldredge,  at  the  request  of  your  orator,  after  the 
expiration  of  the  time  limited  by  the  said  decree,  as  aforesaid, 
for  performance  by  your  orator,  gave  the  said  Kimball  a  dec* 
laration  in  writing,  to  the  effect,  that  he,  the  said  Eldredge^ 
would  repay  the  said  sum  to  the  said  Kimball,  out  of  the 
proceeds  or  rents  of  the  said  estate,  and  your  orator  preys, 
that  the  declaration,  so  given,  may  be  produced,  and  disclosed 
by  the  said  Kimball,  or  the  said  Eldredge,  and  he  charges 
these  fiicts  as  evidence,  that  all  your  orator's  equitable  interest 
in  the  said  premises  did  not  expire  and  run  out,  as  the  said' 
Eldredge  now  falsely  pretends,  before  the  said  Eldredge  agreed 
to  take  the  said  estate,  and  when  your  orator  failed  to  per- 
form the  said  decree. 

And  your  oretbr  further  shows,  that  at  the  time  when  said 
arrangement  was  made  with  said  Eldredge,  your  orator  was 
indebted  to  sundry  peraons  in  divers  sums  of  money  for  ma* 
terials  furnished  in  and  about  the  construction  of  said  build- 
ing, which  He  was  wholly  unable  to  pay,  except  from  out  of 
said  land  and  building,  and  that  one  purpose  of  making  said 
arrangement  was  the  procurement  of  means  of  ultimately 
paying  said  debts ;  and  that  the  same  was  made  by  consent 
of  said  creditors,  who  made  a  request  in  writing  to  said  Eliz- 
abeth, that  she  would  make  the  said  conveyance  to  the  said 
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Eldredge ;  and  that  the  said  Eldredge  was  a  party  to  this  arrange- 
ment, and  well  knew  and  agreed,  that  this  was  one  of  the 
purposes,  for  which  he  was  to  receive  the  conveyance.  And 
your  orator  further  alleges,  that  most  of  the  debts  so  intended 
to  be  provided  for,  and  which  your  orator  would  have  pro- 
vided for,  if  he  had  received  the  conveyance  to  him,  which 
the  said  Eldredge  was  bound  to  make  as  aforesaid,  and  suffi- 
cient time  was  given  for  said  purpose,  remain  unpaid,  and  are 
now  due,  and  owing  from  your  orator. 

And  your  orator  further  shows,  that,  by  reason  of  the 
premises,  at  and  before  the  time  of  his  executing  and  deliv- 
ering his  deed  to  said  Eldredge,  he  was  possessed  of  and  en- 
titled to  a  large  and  valuable  interest  in  said  land,  and  that 
no  consideration  was  paid  to  him  by  said  Eldredge  for  the 
conveyance  tliereof,  and  that,  by  virtue  of  the  premises,  a 
trust  was  created,  and  resulted  on  the  part  of  said  Eldredge 
to  hold  said  land  for  the  use  and  benefit  of  your  orator. 

And  your  orator  further  shows,  that  at  or  after  the  execu- 
tion and  delivery  of  the  deeds  aforesaid,  the  said  Eldredge 
made  a  mortgage  to  said  Elizabeth  to  secure  the  sum  of  about 
fifteen  thousand  dollars,  being  a  part  of  the  consideration  of 
said  purchase  made  by  your  orator  from  said  Elizabeth,  and 
borrowed  of  divers  persons  other  large  sums  of  money, 
amounting  in  all  to  the  sum  of  twenty-five  thousand  dollars 
or  thereabouts,  and  gave  his  promissory  notes  therefor,  pay- 
ment whereof  was  secured  by  mortgages  on  said  land,  a  por- 
tion of  which  moneys  so  obtained,  to  wit,  about  the  sum  of 
six  thousand  dollars,  being  a  part  of  the  principal  due  as  the 
price  of  said  purchase,  and  the  interest  due  on  the  whole 
price,  was  paid  by  said  Eldredge  as  aforesaid  on  account 
thereof,  and  the  residue  or  a  portion  thereof  was  given  to 
your  orator,  to  be  expended  in  the  completion  of  said  build- 
ing, and  was  faithfully  so  expended  and  appropriated ;  but 
whether  the  whole  of  the  moneys,  so  procured  by  said  Eld- 
redge, on  mortgages  upon  said  land,  were  paid  to  your  oratorj 
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or  so  expended,  your  orator  does  not  know,  and  prays,  that 
said  Eldredge  may  discover,  and  set  forth  how  the  same  have 
been  expended  and  appropriated. 

And  your  orator  further  shows,  that  the  whole,  or  nearly 
the  whole,  considerations  for  the  conveyance  made  by  said 
Elizabeth  to  said  Eldredge  as  aforesaid,  were  the  purchase  of 
said  land  made  by  your  orator,  as  aforesaid,  and  the  agree- 
ment between  said  Elizabeth  and  your  orator,  connected 
therewith;  said  sum  of  six  thousand  dollars  furnished  by 
your  orator  to  said  Eldredge  to  be  paid  to  said  Elizabeth,  as 
aforesaid ;  the  erections  and  improvements  theretofore  made 
upon  said  land  by  your  orator  by  his  own  proper  labor  and  at 
his  own  proper  expense  and  cost,  whereby  the  value  of  said 
land  was  greatly  enhanced  ;  and  the  mortgage  made  by  said 
Eldredge  to  said  Elizabeth  for  the  sum  of  about  fifteen  thou- 
sand dollars  as  aforesaid.  And  that  no  part,  or  a  very  small 
part  of,  the  consideration  for  said  conveyance  from  said  Eliz- 
abeth to  said  Eldredge,  w&s  the  personal  liability  or  responsi- 
bility of  said  Eldredge  for  said  sum  of  fifteen  thousand  dol- 
lars, or  the  note  or  notes  accompanying  said  mortgage,  said 
EUdredge  being  a  man  of  very  small  or  no  property,  and  said 
Elizabeth  placing  little  or  no  reliance  for  the  payment  of  said 
sum  upon  the  personal  obligation  of  said  Eldredge. 

And  your  orator  further  shows,  that  by  reason  of  the  prem- 
ises, because  and  inasmuch  as  the  consideration  for  said  con- 
Teyance  from  said  Deblois  to  said  Eldredge  was  paid  by  your 
orator,  and  not  by  said  Eldredge,  a  trust  was  created  and  re- 
sulted on  the  part  of  said  Eldredge  to  hold  said  land  for  the 
use  and  benefit  of  your  orator. 

^j  And  your  orator  further  shows,  that  said  Eldredge  claims, 
or  has  claimed,  of  your  orator  payment  of  the  sum  of  about 
seven  thousand  one  hundred  and  fifty-eight  dollars,  for  his 
services  or  commissions  in  the  premises,  and  for  commissions 
and  brokerage,  which  he  alleges  he  has  paid  in  raising  the 
moneys  aforesaid,  and  for  interest  on  a  small  portion  thereof, 
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and  for  which  sum  he  claims  to  have  a  lien  upon  said  land 
and  building. 

And  your  orator  further  shows,  that  after  he  bad  parchaaed 
of  said  Elizabeth  the  said  parcel  of  land,  and  before  the  con- 
veyance thereof  to  said  Eldredge,  as  aforesaid,  your  orator 
bad  agreed  with  one  Nathaniel  Francis  to  purchase  of  hkn  a 
small  parcel  of  land  adjoining  the  premises  first  above  descri- 
bed, for  the  sum  of  two  hundred  dollars,  and  had  proceeded 
to  erect  said  building,  in  part  thereon,  and  after  the  premises 
were  conveyed  to  said  Eldredge,  said  Francis  refused  to  fulfil 
said  agreement,  and  demanded  the  sum  of  one  thousand  dol- 
lars as  the  price  of  said  small  piece  of  land,  and  your  oraler 
refused  to  comply  with  said  demand,  and  insisted  upon  ibe 
performance  of  said  agreement,  and  your  orator  iDformed 
said  Eldredge  of  said  agreement,  and  required  of  him  to  de- 
mand and  enforce  performance  of  the  same,  and  the  said 
Eldredge,  disregarding  the  requests  and  protestation  of  your 
orator  in  the  premises,  agreed  to,  and  actually  did,  pay  to 
said  Francis  the  sum  of  one  thousand  dollars,  as  the  price  or 
the  consideration  of  the  conveyance  by  said  Francis,  out  of 
the  moneys  procured  by  him  on  mortgage  of  said  land  and 
building,  and  received  such  conveyance  from  said  Francis, 
and  afterwards  conveyed  the  premises  purchased  of  said 
Francis,  in  mortgage  for  the  purposes  aforesaid. 

And  your  orator  further  shows,  that  the  said  edifice  is  now 
completed  and  is  of  great  value,  to  wit,  the  value  of  one 
hundred  thousand  dollars,  and  of  much  greater  value  than  all 
the  sums,  for  which  the  same  is  mortgaged,  and  that  by  vir- 
tue of  the  premises,  your  orator  was  entitled  to  a  conveyance 
thereof  from  said  Eldredge,  with  condition,  that  your  orator 
should  reimburse  to  said  Eldredge,  or  save  him  and  his  rep- 
resentatives harmless  and  indemnified  from  payment  of  the 
several  sums  of  money,  for  which  the  same  had  been  mort- 
gaged by  him,  and  appropriated  to  the  payment  of  the  origi- 
nal  consideration  money  of  said  conveyance  from  said  Elisa- 
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beth,  and  in  and  about  the  erection  and  completion  of  said 
edifice* 

And  your  orator  further  shows,  that  since  the  said  edifice 
was  completed,  divers  halls  and  rooms  therein  have  been 
leased  by  your  orator  to  various  persons,  and  indentures,  or 
agreements  of  lease,  as  to  other  apartments,  have  been  execu- 
ted by  other  persons  and  the  said  Eldredge,  he  acting  therein, 
as  your  orator  contends,  as  the  agent  and  trustee  of  your  or- 
ator, and  that  divers  large  sums  of  money  have  been  received 
by  said  Eldredge  as  and  for  rents  reserved  under  such  agree- 
ments and  indentures,  which  said  sums  of  money  ought  to 
have  been  applied  to  the  payment  of  the  moneys  borrowed 
on  mortgage  of  said  lands,  as  aforesaid,  or  to  the  payment  of 
the  sums  of  money,  due  from  your  orator  to  him,  as  afore- 
said. 

And  your  orator  further  shows,  that  by  reason  of  the  prem- 
ises a  trust  has  been  created,  and  has  resulted  for  the  benefit 
of  your  orator  to  have  the  said  parcels  of  land  conveyed  to 
him,  upon  condition  of  indemnifying  said  Eldredge  for  any 
payment  he  might  make  of  the  several  sums  of  money,  for 
which  the  same  have  been  mortgaged  as  aforesaid,  and  that 
your  orator  was  entitled  to  a  reasonable  notice  of  the  times  of 
payment  of  said  several  sums  of  money,  and  to  an  account 
from  said  Eldredge  of  the  sums  of  money  borrowed  by  him 
on  mortgage  of  the  premises,  and  expended  in  and  about  the 
purchase  of  said  land  and  the  erection  of  said  edifice,  and  of 
the  rents  received  by  him,  and  to  a  reasonable  time  to  obtain 
means  to  meet  said  payments,  and  that  your  orator  is  indebted 
to  said  Eldredge  in  the  various  sums  of  money  advanced  and 
loaned  by  him  to  your  orator,  and  that  the  said  Eldredge  has 
a  lien  upon  said  lands  to  the  amount  of  such  sums  of  money, 
and  also  for  the  amount  of  a  reasonable  and  liberal  compen- 
sation to  said  Eldredge  for  his  care,  labor,  and  services,  in  the 
premises,  for  the  benefit  of  your  orator,  and  is  a  mortgagee  in 
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Equity  for  those  amountSi  but  has  no  further  interest  or  estate 
in  said  property. 

And  your  orator  further  shows,  that  said  Eldredge  cannot, 
DOT  ought  in  equity  to  be  permitted  to  set  up  any  claim  or 
title  to  said  land  and  building  against  your  orator,  contrary  to 
the  plain  intent  and  agreement  of  the  parties  aforesaid  to  the 
transactions  aforesaid,  and  your  orator  at  all  times  relied  with 
implicit  confidence  upon  the  supposed  good  conscience  and 
desire  to  do  equity  of  said  Eldredge,  who  was  confidentially 
employed  by  your  orator  as  aforesaid  for  the  interest  and  ben- 
efit of  your  orator,  and  also  with  the  understanding  that  said 
Eldredge  should  be  reasonably  and  liberally  compensated  for 
his  services  in  the  premises,  but  with  no  suspicion  on  the  part 
of  your  orator,  and  no  intimation  on  the  part  of  said  Eld- 
redge, that  said  land  and  building  would  be  applied  and  ap- 
propriated by  the  said  Eldredge  to  his  own  proper  use  and 
benefit,  to  the  prejudice  and  exclusion  of  your  orator. 

And  your  orator  further  shows,  that,  during  the  whole  pe- 
riod of  the  erection  of  said  building,  he  had  the  entire  per- 
sonal charge  and  control  of  the  work  done  thereupon,  and 
expended  his  own  time,  ski)l  and  labor,  and  a  large  amount  of 
bis  own  money  thereupon,  and  said  Eldredge  exercised  no 
charge  or  control  of  said  work,  nor  ever  pretended  that  he 
had  the  right  so  to  do ;  but  it  was  mutually  understood  be- 
tween your  orator  and  said  Eldredge,  throughout  the  whole 
process  of  erecting  and  finishing  said  building,  that  your  ore- 
tor  was  erecting  and  finishing  the  same  for  his  own  exclusive 
benefit  and  not  at  all  for  the  benefit  of  said  Eldredge,  except 
to  enable  him  to  raise  money  thereupon,  perfect  the  security 
for  money  already  raised,  and  indemnify  and  pay  said  Eld- 
redge as  aforesaid. 

And  your  orator  well  hoped,  that  after  completing  said 
building,  and  upon  paying  or  securing  to  be  paid  to  said  Eld- 
redge, all  the  moneys,  by  him  advanced  towards  the  comple- 
tion of  said  building,  and  on  indemnifying  him  against  a]l  his 


MAT  Tfatlf,  1844  19$ 


Jeakiag  «.  £libedg«. 


liabilities  toaching  the  same,  and  paying  or  securing  to  him  a 
reasonable  compensation  for  his  care  and  trouble  in  the  prem* 
ises,  he  would  have  received  from  said  Eidredge  a  clear  title 
to  said  property,  and  have  been  suffered  to  enjoy  the  fruits  of 
bis  own  advances  of  money  and  materials,  and  of  his  own 
great  labor,  skill,  and  anxious  care  and  attention  in  planning 
said  enterprise  and  conducting  the  same  to  a  successful  con- 
dosion.  But  your  orator  furthet  avers,  that  he  has  now  good 
reason  to  believe,  and  therefore  he  so  distinctly  charges  the 
hd  to  be,  that  said  Eidredge,  upon  your  orator's  first  devel- 
oping to  him  the  great  gains,  which  your  orator  would  proba- 
bly derive  from  said  enterprise,  and  showing  its  practicability, 
conceived  the  design  of  defrauding  your  orator  out  of  the 
same,  and  of  abusing  the  confidence  which  might  be  reposed 
in  said  Eidredge ;  and  to  that  end  said  Eidredge  required^ 
that  the  legal  title  to  said  premises  should  be  conveyed  to 
himself,  without  any  declaration  of  trust  in  writing  to  be  de- 
livered to  your  orator,  and  induced  your  orator  to  confide  all 
bis  rights  in  the  premises  in  the  manner  aforesaid,  to  the  hon- 
or and  conscience  of  said  Eidredge ;  the  said  Eidredge  sol- 
emnly pledging  his  sacred  honor  to  your  orator,  that  he  would 
fiuthfuUy  execute  the  agreement  aforesaid,  and  convey  said 
premises  to  your  orator,  upon  the  terms  and  conditions  herein 
before  set  forth.  But  your  orator  charges,  that  at  the  time  of 
making  said  agreement,  said  Eidredge  did  not  intend  to  per- 
form the  same  ;  but  that  he  artfully  and  fraudulently  induced 
your  orator  to  enter  into  said  agreement,  and  to  execute  the 
same,  with  intent  the  more  certainly  and  successfully  to  de- 
fraud and  deprive  your  orator  of  the  fruits  of  his  labor  afore- 
said, and  to  appropriate  the  same  to  himself;  and  to  that  end 
suffered  your  orator  to  go  on  with  the  erection  of  said  build- 
ing as  before,  under  the  belief  that  he  was  erecting  it  for 
himself  alone* 

And  your  orator  further  avers,  that  on  this  ground  also,  a 
trust  was  created  and  resulted  in  equity,  on  the  part  of  said 
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Eldredge,  to  hold  said  premises  for  the  use  and  benefit  of 
your  orator,  and  your  orator  has  repeatedly  requested  said 
Eldredge  to  perform  said  trust,  by  executing  and  delivering 
to  your  orator  a  deed  of  the  premises,  in  the  manner  and  up- 
on the  terms  aforesaid ;  or  by  making  a  written  declaration 
of  said  trust ;  which  the  said  Eldredge  originally  promised 
but  subsequently  refused  to  do. 

And  your  orator  further  avers,  that  before  he  commenced 
the  erection  of  said  building,  he  explained  the  plan  thereof 
to  said  Kimball,  and  entered  into  a  written  agreement  with 
him,  to  the  effect,  among  other  things,  that  said  Kimball 
should  take  a  lease  from  your  orator  of  the  halls  in  said  build- 
ing, for  the  term  of  ten  years,  at  the  rent  of  five  thousand 
dollars  for  a  year,  to  the  best  of  your  orator's  recollection ; 
which  agreement,  as  your  orator  avers,  is  in  the  hands  of  said 
Eldredge,  and  which  he  prays,  that  said  Eldredge  may  be  re- 
quired to  discover  and  produce.  And  that  some  dispute 
having  arisen  between  your  orator  and  said  Kimball,  in  regard 
to  said  agreement  and  lease,  after  the  conveyance  aforesaid 
to  said  Eldredge,  the  matter  was  referred  to  referees,  mutually 
chosen  by  your  orator  and  said  Kimball,  by  an  agreement,  to 
which  said  Eldredge  was  only  nominally  a  party,  but  your  or- 
ator avers,  that  in  all  things  relating  to  the  matter  herein  ar- 
ticulated and  set  forth,  and  at  the  hearing  before  said  referees, 
your  orator  attended  and  acted  as  the  real  party  in  interest, 
and  as  the  true  owner  of  said  property,  the  said  Eldredge 
being  present  and  assenting  thereto. 

And  your  orator  further  avers,  that  the  said  Kimball,  pur- 
suant to  the  original  agreement  aforesaid,  and  to  the  award 
of  said  referees,  became,  and  now  is  in  equity  the  tenant  of 
said  halls  under  your  orator  for  a  very  large  annual  rent, 
namely,  the  sum  of  forty-six  hundred  and  fifty  dollars,  or  some 
other  large  sum,  which  rent  ought  to  be  paid  to  your  orator. 

And  your  orator  further  shows,  that  during  the  month  of 
Angust,  in  the  year  1841,  and  after  the  said  building  was 
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completed,  your  orator,  punoaot  to  his  equitable  title  to  the 
Slid  property,  called  upon  the  said  Eldredge  for  an  account  of 
all  moneys  raised,  and  famished  by  him  for  completing  the 
said  building,  and  of  bb  charges  for  his  personal  services  in 
the  premises,  and  thereupon  the  said  Eldredge,  not  directly 
denying  at  that  time  your  orator's  right  to  such  an  account, 
prepared  one  and  showed  it  to  your  orator,  which  your  orator 
requires  the  said  Eldredge  to  produce  and  discover,  and  he 
elaimed  to  insert  therein,  among  other  chargfes,  the  unjust  and 
excessive  charge  of  five  thousand  dollara  for  his  peisonal  sef* 
vices,  which  he  afterwards  altered  to  thirty-five  hundred  d<^ 
laiB,  and  also  the  unjust  and  unfounded  chaige  of  thirty-six 
hundred  and  fifty-eight  dollars,  or  thereabouts,  for  brokerage, 
and  some  small  sum  of  interest,  and  pursuant  to  the  iraudu- 
lent  intent  and  design  of  the  said  Eldredge  above  mentioned, 
he  absolutely  refused  to  render  any  such  or  any  account  to 
your  orator^  or  to  suffer  him  to  take  into  his  own  possession 
the  paper,  which  he  had  prepared,  containing  the  said  ac- 
count, but  only  suAred  your  orator  to  look  at  the  same,  and 
soon  afterwards,  he  informed  your  orator,  that  if  the  whole 
claim  vras  not  paid  on  or  before  a  cartain  day  in  September 
then  next,  he  would,  and,  in  pursuance  of  his  fimudulent  in- 
tentions aforesaid,  he  then  did  advertise  the  said  premises  for 
sale  at  pubfic  auction,  without  coosulting  your  orator,  and 
against  his  wilK    Whereupon  your  orator  fikd  his  bill  in 
equity  in  the  Supreme  Judicial  Court  of  Massachusetts  against 
said  Eldredge,  setting  forth  his  own  equitable  intere^  in  said 
premises,  and  praying  rdief,  and  thereupon  obtained  a  writ  of 
injunction  against  said  Eldredge,  restraining  him  from  pro- 
ceeding to  make  any  sale  of  said  premises  till  the  further 
order  of  said  Court.     After  vdiich  proceeding  on  the  part 
of  your  orator,  a  negotiation  was  commenced  between  him 
and  said  Eldredge,  through  the  intervention  of  other  per- 
sons, in  which  said  Eldredge  proposed  to  convey  said  prem- 

17* 


198  MASSACHTOETT8. 


Jenkiiif  v.  Eldredge. 


ises  to  your  orator,  upon  certain  conditions,  to  be  c<xn- 
plied  with  on  the  part  of  your  orator,  including  the  pay- 
ment of  an  unreasonably  large  sum  of  money,  which  said 
Eldredge  insisted  should  be  performed  and  paid  within  six* 
ty  days  from  the  commencement  of  the  negotiation.  To 
this  proposal  your  orator  acceded,  understanding,  that  the 
terms  of  the  agreement  were  to  be  reduced  to  writing,  and 
signed  by  the  parties.  But  by  reason  of  the  delays  and  eva* 
sions  of  said  Eldredge,  it  was  not  possible  for  your  orator,  by 
the  aid  of  his  counsel,  to  procure  a  written  memorandum  of 
said  terms  to  be  made  until  about  one  half  of  the  said  period 
allowed  by  said  Eldredge  for  performance  had  expired ;  nor 
would  said  Eldredge  sign  said  paper,  although  it  was  signed 
by  your  orator.  By  the  terms  of  this  agreement,  your  orator 
was  bound  to  pay  a  large  sum  of  money  to  said  Eldredge, 
within  the  short  period  aforesaid,  and  on  ftilure  thereof,  his 
said  bill  in  Equity  was  to  be  dismissed.  And  your  orator 
avers,  that  said  Eldredge  did  not  ofTer  by  said  agreement  to 
render  any  account  to  your  orator  of  his  doings  or  expendi- 
tures in  regard  to  said  estate,  nor  of  the  rents  and  profits  he 
had  received  from  the  same,  nor  were  any  means  provided 
for  the  future  settlement  of  such  account ;  and  that  the  sum 
demanded  by  said  Eldredge  as  the  condition  of  said  convey- 
ance, the  amount  of  which  your  orator  is  not  able  to  recol- 
lect, but  prays  that  said  Eldredge  may  be  required  to  discover 
and  set  forth,  was  unreasonably  and  unjustly  and  extorsively 
demanded ;  but  your  orator,  coerced  by  the  necessities  of  his 
«ttuatton,  and  being  advised  by  his  counsel,  that  the  dismissal 
of  his  said  bill  would  not  prejudice  his  right  to  file  and  main- 
tain another,  was  induced  to  accept  the  terms  so  offered. 

And  your  orator  further  verily  believes,  and  so  charges  the 
fact  to  be,  that  said  Kimball,  during  all  the  period  aforesaid, 
well  knew,  or  had  good  reason  to  believe,  and  did  believe, 
that  said  Eldredge  was  merely  a  trustee  of  said  property,  for 
the  ultimate  benefit  of  your  orator ;  that  the  legal  and  the 
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equitable  title  of  your  orator  were  by  him  caused  to  be  appa- 
rently Tested  ID  said  Eldredge  in  pursuance  of  their  aforesaid 
agreement,  and  for  the  purposes  therein  expressed ;  and  that 
said  Kimbally  notwithstanding  the  apparent  title  of  said  Eld- 
redge, always  treated  with  your  orator,  during  said  period,  as 
the  real  owner  of  said  property. 

And  your  orator  further  believes,  and  so  charges  the  fact  to 
be^  that  said  Kimball  did  conspire  with  said  Eldredge  to  en* 
deavor  to  prevent  your  orator  from  obtaining  the  money  be- 
fore mentioned,  in  order  to  comply  with  the  said  conditions 
demanded  by  said  Eldredge,  and  to  that  end  did  in  concert 
with  said  Eldredge,  aid,  and  assist  him  in  villifying  and  dis- 
paraging your  orator,  and  his  equitable  tide  to  said  premises, 
and  to  impugn  the  justice  of  his  claim  to  the  same ;  and  did 
request  one  of  the  persons,  with  whom  your  orator  was  ne- 
gotiating for  a  loan  of  money  for  the  purpose  aforesaid,  not 
to  close  any  arrangement  with  your  orator,  but  to  make  the 
same  loan  to  him  the  said  Kimball,  taking  the  same  estate  as 
security  for  such  loan. 

And  your  orator  further  avers,  that  by  reason  of  the  impu- 
tations thus  thrown  upon  him  and  his  equitable  title  to  said 
property,  and  upon  the  general  merits  of  his  daim,  and  of 
the  other  hindrances  and  obstructions  thrown  in  his  way  by 
said  Eldredge  and  his  confederate  said  Kimball,  your  orator 
was  prevented  from  obtaining  the  money  aforesaid,  and  from 
complying  with  the  conditions  imposed  upon  him,  as  aforesaid, 
by  said  Eldredge,  and  was  accordingly  obliged  to  submit  to  a 
dismissal  of  said  bill. 

And  your  orator  further  avers,  that  immediately  upon  the 
dismissal  of  said  bill,  said  Eldredge  advertised  said  estate 
and  premises  to  be  sold  at  auction,  at  a  day  so  early,  that 
your  orator  thought  it  would  be  impracticable  for  him  to  pro- 
care  a  suit  in  equity  to  be  properly  instituted,  and  to  obtain 
a  writ  of  injunction  to  prevent  said  sale ;  whereupon  your 
orator,  by  advice  of  counsel,  and  in  no  wise  intending  to 
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abandon  his  remedy  in  equity,  as  in  and  by  tiiis  bill  he  now 
seeks  the  same,  instituted  a  suit  at  common  law  against  said 
Eldredge,  and  caused  the  said  premises  to  be  attached  therein 
upon  mesne  process,  in  order  as  well  to  secure  the  payment 
of  any  sum  of  money,  which  might  be  due  to  your  orator,  in 
case  it  should  be  deemed,  that  his  remedy  lay  at  law  only  and 
not  in  equity,  as  to  prevent  him  from  selling  the  said  premi- 
ses, as  he  was  about  to  do ;  and  said  intended  sale  was  ac* 
cordingly  abandoned  by  said  Eldredge. 

But  now  so  it  is,  may  it  please  your  Honors,  that  the  said  El- 
dredge, in  disregard  and  violation  of  the  agreement,  trust  and 
duty  aforesaid,  and  in*  pursuance  of  the  fraudulent  intentions 
aforesaid,  refused  to  listen  to  the  requests  of  your  orator,  or 
to  deliver  to  him  an  account  of  the  moneys  received  by  him 
upon  said  land  and  building,  and  expended  in  and  about  the 
same  or  otherwise*,  and  of  his  other  claims  in  the  premises,  or 
to  execute  a  deed  thereof  to  your  orator  upon  the  condition 
aforesaid,  or  to  perform  the  trusts  aforesaid,  and  wholly  refus- 
es to  recognise  any  right,  title  or  interest  in  your  orator  in 
and  to  said  land  and  building,  and  has  pretended  to  sell  and 
dispose  of  the  same  in  manner  hereinafter  set  forth,  against 
the  will  and  consent  and  express  protestation  of  your  orator, 
and  without  ever  having  made  to  him  the  conveyance  afore- 
said, or  given  him  any  just  or  reasonable  notice  or  time  or 
opportunity  to  procure  the  means  of  indemnifying  said  Eld- 
redge for  any  payments  made  by  him  as  aforesaid.  AH  which 
actings,  doings,  pretences  and  refusals  are  contrary  to  equity 
and  good  conscience,  and  tend  to  the  manifest  wrong  and  in- 
jury of  your  orator  in  the  premises. 

And  your  orator  further  shows,  that  said  Eldredge,  as  ab- 
solute owner  of  said  land  and  building,  has  already  re- 
ceived and  collected  to  a  large  amount  the  rents  of  the  halls 
and  apartments  in  the  said  building ;  that  said  rents  should 
and  ought  to  be  applied  for  the  benefit  of  your  orator  in  pay- 
ing the  principal  and  interest  of  said  mortgages  or  otherwise ; 
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that  said  Eldredge  has  not  applied  said  rents  to  said  purposes, 
or  in  any  way,  for  the  benefit  of  your  orator,  but  has  appro- 
priated them,  as  your  orator  has  reason  to  believe,  and  intends 
to  appropriate  such  rents  as  may  hereafter  be  received  by  him, 
to  his  own  exclusive  use  and  benefit ;  and  that  said  Eldredge 
is  not  a  man  of  property,  but  poor,  and  is  an  unsafe  deposi- 
tary of  said  rents  as  trustee  of  the  same ;  said  rents  and 
profits,  as  your  orator  is  informed  and  believes,  amounting 
annually  to  the  sum  of  about  seven  thousand  dollars,  includ- 
ing the  rents  due  from  said  Kimball. 

And  your  orator  shows,  that,  as  he  is  informed  and  believes, 
said  Eldredge  has  subsequently  made  a*  deed  of  conveyance 
of  said  premises  to  said  Kimball,  and  has  taken  and  now 
holds  his  promissory  notes  or  other  security,  for  all  or  a  con- 
siderable part  of  the  pretended  purchase  money  for  the  same, 
and  that  said  Kimball  .now  pretends  to  be  the  sole  owner  of 
said  estate,  subject  to  certain  mortgages  thereon,  as  the  bona 
fidt  purchaser  thereof,  for  valuable  consideration.  But  your 
orator  has  good  reason  to  believe,  and  so  charges  the  fact  to 
be,  that  said  conveyance  was  collusively  and  fraudulently 
made  to  said  Kimball,  with  the  design,  between  him  and  said 
Eldredge,  to  defraud  your  orator,  and  to  displace  any  equita- 
ble claim  or  title  which  he  might  have  to  said  estate,  and  to 
defeat  or  embarrass  his  remedy  against  the  same ;  and  upon 
the  secret  trust,  understanding  and  confidence,  that  if  your 
orator  should  establish  such  lien  or  claim,  said  Eldredge  should 
deliver  up  said  notes  or  securities  to  said  Kimball,  and  should 
reinstate  him  in  all  respects  relating  to  said  premises,  as  he 
was  before  said  conveyance ;  or  upon  some  other  secret  un- 
derstanding between  them,  which  your  orator  prays  they  may 
severally  be  required  to  discover  and  declare.  And  your  or- 
ator further  is  credibly  informed  and  believes,  that  said  Kim- 
ball is  not  a  man  of  much  property,  but  is  an  irresponsible 
person,  and  an  unsafe  depositary  of  the  rents  and  profits  ac- 
cruing from  said  premises. 
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And  your  orator  further  believes,  and  so  charges  the  fact  to 
be,  that  said  Eldredge  has  confessed  and  admitted  to  some 
person  or  persons,  to  whom  he  has  resorted  for  1^;b1  advice 
respecting  the  matters  aforesaid,  but  to  whom  in  particular 
your  orator  is  not  so  informed  as  to  be  able  to  set  forth  their 
names,  but  prays,  that  the  said  Eldredge  may  discover  the 
same,  — that  he  did  in  fact  make  the  agreement  first  herein 
before  mentioned,  with  your  orator ;  and  that  he  has  been  ad- 
vised by  such  person  or  persons  not  to  commit  any  thing  to 
writing,  or  to  sign  any  writing  touching  the  same,  in  order 
that  said  agreement  may  not  be  taken  out  of  the  statute  of 
frauds. 

And  your  orator  further  charges,  that  before  or  at  the  time 
of  said  conveyance  from  said  Eldredge  to  said  Kimball,  or 
before  payment  of  the  consideration  thereof,  if  any  consider- 
ation was  paid,  which  your  orator  does  not  admit,  said  Kim- 
ball had  full  notice,  knowledge  and  information  of  the  actings 
and  doings  of  said  Eldredge,  and  of  your  orator  in  relation 
to  said  property,  and  of  the  right,  title,  interest  or  claim  of 
your  orator  in  or  to  said  land  or  building,  or  great  reason  to 
suspect,  and  believe,  that  your  orator  had  some  right,  title, 
interest  or  claim  therein  or  thereto.  All  which  actings,  do* 
ings  and  pretences  on  the  part  of  said  Eldredge  and  said 
Kimball,  are  contrary  to  equity  and  good  conscience,  and 
tend  to  the  manifest  wrong  and  injury  of  your  orator  in  the 
premises. 

And  your  orator  further  shows,  that  the  mortgages  made 
upon  said  property  by  said  Eldredge  were  made  to  said  Prov- 
ident Institution  for  Savings,  to  said  Elizabeth  Deblois,  to 
said  William  Hobbs,  and  to  said  Merchants  Bank,  but  the 
particulars  of  said  mortgages  and  the  sums  respectively  ad- 
vanced thereon,  your  orator  is  unable  fully  to  set  forth,  and 
prays  for  an  account  thereof,  and  that  said  Eldredge  tnay 
produce  the  several  mortgage  notes  or  bonds  and  deeds ;  and 
your  orator  further  shows,  that  all  said  mortgagees  were  cog^ 
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nizaot  of  the  title  and  interest  of  your  orator  in  said  land  and 
bonding,  and  that  the  same  was  held  by  said  Eldredge  in  trust 
for  your  orator,  and  made  their  several  loans  and  advances 
with  suchr  knowledge. 

The  prayer  of  the  Bill  is,  that  the  said  Eldredge  and  the 
said  Kimball  may  be  firmly  enjoined  from  selling  and  convey- 
ing to  any  person,  other  than  your  orator,  the  said  premises, 
and  from  making  any  alteration  in  said  building,  and  from 
cancelling  or  impairing  any  lease  of  any  part  thereof,  made 
by  the  agency  of  your  orator,  or  in  pursuance  of  any  contract 
with  him,  and  may  also  be  firmly  enjoined  from  receiving 
and  collecting  the  rents  now  due,  or  hereafter  to  become  due, 
from  tenants  of  the  several  rooms  and  halls  in  said  building, 
and  that  said  Kimball,  said  Boston  Museum  and  Gallery  of 
Fine  Arts,  said  Timothy  Gilbert,  said  John  L.  Munroe,  and 
James  B.  Lord,  and  said  E.  S.  Goodnow  and  Henry  Rice, 
the  tenants  as  aforesaid,  may  be  firmly  enjoined  from  paying 
said  rents  to  said  Eldredge  or  to  said  Kimball,  or  to  any  other 
person,  except  a  receiver  to  be  appointed  by  this  honorable 
Court,  and  that  this  honorable  Court  may  appoint  a  receiver, 
with  authority  and  instructions  to  take  control  of  said  prop- 
erty, to  receive  and  collect  said  rents  as  the  same  shall  be- 
come due,  and  apply  the  same  in  part  to  payment  of  the  in- 
terest upon  said  mortgages,  and  hold  the  balance  thereof 
subject  to  the  order  of  this  honorable  Court,  and  that  said 
deed  from  said  Eldredge  to  said  Kimball  may  be  declared 
void,  and  be  delivered  up  to  be  cancelled,  or  the  said  Kimball 
be  perpetually  enjoined  from  claiming  by  or  under  the  same, 
and  that  said  Eldredge  and  Kimball  may  be  compelled  to  ex- 
ecute the  trusts  aforesaid,  and  that  your  orator  may  have  such 
other  and  further  relief  in  the  premises  as  his  case  may  re- 
quire and  to  your  Honors  may  seem  meet. 

The  Answer  of  Charles  H.  Eldredge  was  as  follows : 
The  Defendant,  without  controverting  the  facts  of  the  Bill, 
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in  respect  to  the  purchase  by  the  plaintiff  from  Elizabeth  De- 
blois,  and  the  subsequent  agreement  with  her,  and  his  taking 
possession,  and  his  proceeding  to  excavate,  and  build,  and  his 
subsequent  inability  to  proceed  in  building,  and  the  entry  of 
the  said  Elizabeth  for  non-fulfilment  by  the  plaintiff  of  his 
agreement,  and  the  injunction  obtained  by  the  plaintiff  against 
the  sale  of  the  premises  by  the  said  Deblois  ;  but  insisting, 
that  the  plaintiff  is  bound  to  produce,  and  prove  the  same, 
before  he  shall  be  allowed  to  have  any  advantage  thereof  in 
this  suit,  proceeds  as  follows : 

That,  inasmuch  as  the  said  complainant  had  already,  at  the 
time  of  passing  of  the  said  decree,  failed  to  comply  with  the 
terms  of  the  said  indenture,  and  forfeited  all  his  right  under 
the  same,  and  could  not  therefore  comply  therewith,  —  this  de- 
fendant denies,  that  by  the  payment  of  the  said  sum  of  one 
thousand  dollars,  and  by  the  improvements  and  expenditures 
in  said  bill  mentioned,  made  upon  said  lands,  or  by  reason  of 
any  other  matter  or  thing,  the  said  complainant  was,  or  would 
have  been,  possessed  of  a  valuable  or  any  other  interest  in 
said  lands,  or  entitled  to  a  conveyance  thereof  on  fulfilling 
the  terms  of  the  said  decree,  in  the  said  bill  mentioned,  as  ill 
the  said  bill  of  complaint  is  alleged. 

And  this  defendant  further  answering,  says,  that  the  said 
complainant  did  represent  to  this  defendant,  that  he  was  in 
embarrassed  circumstances,  and  unable,  of  his  own  means,  to 
make  the  tender  and  payment  to  the  said  Elizabeth,  according 
to  the  said  decree,  or  to  comply  therewith,  and  to  carry  on 
the  said  building  to  its  completion.  But  this  defendant  de- 
nies, that  it  was  ever  agreed  between  the  said  complainant 
and  this  defendant,  that  this  defendant  should  receive  from 
the  said  Deblois  a  conveyance  of  the  said  property,  raise 
money  thereon  by  mortgage,  in  order  to  furnish  the  said  com- 
plainant with  the  means  to  proceed  in  the  erection  and  com- 
pletion of  said  building,  or  furnish  the  same  to  the  said  com- 
plainant to  be  expended  in  the  completion  of  said  building ; 
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aod  OD  completion  thereof,  convey  the  same  to  the  said  oom- 
plaimwty  the  said  coraphinant  agreeing  to  reimburse  this  de* 
feodanty  or  save  him,  his  heirs,  executors  aad  administrators 
harmless,  and  indemnified  from  and  against  all  payments, 
which  he  or  they  might  be  compelled  to  make,  by  reason  of 
any  soch  mcN'tgage,  and  to  pay  him  or  them  a  suitable  com- 
pensation for  his  services,  such  indemnity,  reimbursements 
and  payments  to  be  secured  to  this  defendant  by  a  lien  upon 
sud  premises,  or  upon  condition  of  the  said  complainant  in- 
demnifying the  defendant  from  said  mortgage,  and  paying 
him  a  suitable  compensation  for  his  services,  or  that  he  ever 
consented,  or  agreed,  to  render  to  the  said  complainant  any 
such  aid  or  assistance  as  in  the  said  bill  is  alleged,  or  that  any 
such  like  agreement  was  ever  made  between  the  said  com- 
plainant and  this  defendant,  as  in  the  said  bill  of  complaint  is 
alleged,  or  that  any  agreement  was  ever  made  between  the 
aaid  complainant  and  this  defendant,  that  this  defendant 
should  receive  a  conveyance  of,  or  take  or  h<4d  the  said  lands 
upon  or  under  any  trust  or  conditions,  expressed  or  implied, 
for  the  use  or  benefit  of  the  said  complainant,  or  so  that  the 
said  complainant  could  or  might,  upon  any  terms  or  condi- 
tions, or  in  any  event,  in  law  or  equity,  make  any  valid  claim 
to  any  interest  therein,  or  to  any  conveyance  thereof  from 
this  defendant ;  and  this  defendant  says,  that  the  said  com- 
plainant did  disclose  and  explain  to  this  defendant  the  details 
of  his  said  enterprise,  and  his  belief  that  great  gain  might  be 
derived  therefrom  if  it  were  carried  into  execution ;  and  at 
various  times,  the  exact  dates  whereof  this  defendant  is  una- 
ble to  specify,  did  apply  to  this  defendant,  and  make  various 
propositions  and  requests  to  this  defendant  to  take  and  hold 
said  lands  for  said  complainant,  declaring  his,  said  complain- 
ant's belief,  that  upon  the  payment  of  all  the  interest,  costa 
and  expenses  of  every  kind,  in  addition  to  the  price  originally 
agreed  upon,  the  said  Deblois  would  consent  to  make  a  con- 
veyance of  the  said  land,  although,  by  his  failure  to  perform 
vol..  III.  18 
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the  terms  of  said  agreemeDt^  his  legal  right  and  claim  thereto 
had  ceased^  or  words  to  that  eflfect ;  but  this  defendant  abso* 
lutely  declined,  and  refused  to  take  or  hold  the  said  lands 
under  or  subject  to  any  condition  or  trust  whatsoever,  express 
or  implied,  in  law  or  equity. 

And  this  defendant  says,  that  at  the  time  of  making  the 
said  propositions  and  requests  by  the  said  complainant,  be- 
sides  the  utter  nullity  of  his  claims  to,  or  title  under  his  said 
agreement  with  said  Elizabeth,  by  reason  of  his  de&ult  as 
aforesaid,  any  and  every  interest  in  the  land  and  building 
aforesaid,  which  the  said  complainant  could  claim,  pretend  or 
allege  had  been  already  conveyed  to,  and  was  held  by  others 
either  under  the  deeds  of  the  complainant  himself,  or  by  Hens 
or  attachment,  as  this  defendant  was  then  informed  and  b»* 
lieved,  and  now  verily  believes,  and  was  daily  liable  to  other 
attachments  or  levies  for  debts  of  the  complainant,  so  that 
even  if  this  defendant  had  been  willing  to  take  and  hold  the 
said  lands  in  trust  for  the  siud  complainant,  or  to  take  a  con- 
veyance thereof,  so  as  to  leave  the  complainant  any  title  or 
interest,  legal  or  equitable  therein,  such  title  would  have  been 
probably  a  cause  of  embarrassment,  and  loss,  and  ruin  to  this 
defendant,  and  of  no  value  to  the  said  complainant,  unless 
the  actual  state  thereof  had  been  fraudulently  conceded  from 
the  creditors  of  the  said  complainant,  who  was  notoriously 
insolvent,  and  whose  pecuniary  credit  was  entirely  lost,  and 
the  attempt  being  obviously  inadvisable  and  useless,  and 
would  have  been  probably  ruinous  to  this  defendant  to  com- 
plete the  said  building  with  the  incumbrance  of  the  com- 
plainant's debts  charged  thereon,  and  with  the  liability  to  the 
attachments,  executions  and  claims  of  his  creditors  to  be 
made  thereon,  that  among  these  conveyances  or  liens  were 
the  following,  that  is  to  say,  a  mortgage  of  the  complainant*8 
whole  interest  in  the  premises  to  one  David  Kimball,  dated 
Sept.  10,  1839,  to  secure  the  payment  of  one  thousand  dol- 
laiB  to  said  Kimball,  being,  as  this  defendant  is  informed  and 
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behevesj  the  Tery  same  sum  borrowed  of  said  Kimball  by  the 
said  complainant,  in  May,  1839,  to  enable  the  complainant 
therewith  to  pay  the  said  sum  of  one  thousand  dollars  before 
menlioned,  paid  by  him  to  the  said  Deblois,  and  which  sum, 
with  interest,  this  defendant  afterwards  paid  to  said  Kimball 
by  deducting  the  same  from  the  consideration,  which  the  said 
Kimball  agreed  to  give  for  the  said  land  and  buildings  on  his 
purchase  thereof,  a  quit-claim  deed,  and  conveyance  by  re- 
leaae  of  the  whole  premises  made  and  executed,  as  this  de- 
fendant is  informed  and  believes,  by  the  said  complainant  to 
one  Seth  Bliss,  dated  20th  July,  1840,  which  this  defendant 
now  believes  to  have  been  given  to  secure  the  payment  of 
some  laige  sum  of  money,  due  from  said  complainant  to  said 
Bliss,  but  which  deed  was  in  its  form,  and  purported  to  be 
an  absolute  and  unconditional  conveyance  of  all  the  com- 
plainant's interest  in  the  said  premises,  which  deed  still  re- 
mains in  full  force  as  this  defendant  is  informed  and  believes, 
under  which  the  said  Bliss  now  claims,  that  whatever  was  or 
oaay  be  the  complainant's  interest  in  the  said  premises,  was 
thereby  conveyed  to  him  the  said  Bliss,  and  is  his  property, 
at  least,  to  the  extent  of  the  moneys  due  from  the  said  com- 
plainant to  him  the  said  Bliss,  to  enforce  which  claim  the  said 
Bliss  has  brought  his  bill  of  complaint  before  the  Justices  of 
the  Supreme  Judicial  Court  of  the  State  of  Massachusetts, 
before  whom  the  same  is  now  pending  against  this  defendant, 
and  this  defendant  has  been  informed  and  believes,  that  there 
were  other  liens  and  attachments  for  various  debts  of  said 
ocHnplainant  upon  the  premises,  which  would  have  attached 
to  any  interest  if  he  had  any  interest  in  the  same  premises. 
And  this  defendant  says,  that  under  these  circumstances, 
however  requested,  and  however  disposed  to  benefit  the  com- 
plainant, he  could  not,  when  applied  to,  prudently  or  safely, 
or  with  any  prospect  of  benefit  to  the  complainant,  or  with- 
out probable  ruin  to  this  defendant,  and  therefore  would  not, 
and  as  the  complainant  well  knows,  did  not  take  the  said 
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premises  under  or  subject  to  any  legal  or  equitable  trust  what- 
soever. And  this  defendant  denies,  that  any  agreement  or 
understanding  whatsoever,  except  the  express  agreement  and 
understanding  between  the  said  comphinant  and  this  defend- 
ant, that  this  defendant  should  take  a  title  to  said  property, 
free  from  all  right  or  claim  on  the  part  of  the  said  complain- 
ant, express  or  implied,  in  law  or  equity,  (as  in  the  complain- 
ant's seventh  interrogatory  is  inquired  for,)  ever  existed,  or 
was  made  between  the  said  complainant  and  this  defendant, 
other  than  the  expressions  of  the  motives  and  designs  of  this 
defendant,  depending  wholly  on  his  own  free  will  and  discre- 
tion, and  pleasure,  for  the  execution  thereof,  as  therewith  ex- 
pressly declared  and  fully  understood,  as  hereinafter  fully  and 
particularly  declared  and  set  forth,  and  every  allegation  of 
any  other,  or  different  agreement,  or  understanding,  express 
or  implied,  in  the  said  complainant's  said  bill  contained,  this 
defendant  denies. 

And  this  defendant  says,  that  although  there  was  no  such 
agreement,  as  by  said  complainant  alleged,  and  although  he, 
this  defendant,  always  refused  to  take,  or  hold,  any  convey- 
ance or  title,  excepting  an  absolute  and  unconditional  estate 
in  the  premises  free  from  any  trust  whatsoever ;  nevertheless, 
be  freely  admits,  that  one  of  his  motives  in  purchasing  the 
said  estate,  from  the  said  Deblois,  and  taking  the  conveyance 
thereof  from  her,  herein  stated,  was,  besides  the  hope  of 
profit  and  benefit  to  himself,  a  desire  also  to  benefit  the  com- 
plainant's family,  and  with  them,  the  complainant  himself, 
and  that  this  defendant  then  believed,  that  if  the  said  build- 
ing should  be  completed,  in  the  manner  projected,  it  might 
yield  some  pecuniary  profit,  and  that  it  was  his  design,  and 
intention,  if,  in  the  end,  the  same  should  be  found  to  exceed 
in  value  the  amount  of  all  his  payments,  expenses  and  liabil- 
ities therefor,  and  such  reasonable  profit  to  himself,  as  he 
should  in  his  own  discretion  think  right,  and  also  the  amount 
of  certain  debts  then,  and  before,  and  now  due,  to  this  de- 
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fiandanty  from  the  said  complainant^  and  also  from  a  member 
of  hb  fiunQy,  then  to  give  to  the  said  complainant,  or  to  his 
bmily^  an  opportunitjr  to  purchase  the  same  for  the  amount 
of  all  his,  this  defendant's,  payments,  expenses,  and  liabilities 
therefor,  and  other  claims  aforesaid.  And  this  defendant 
fteelf  also  admits,  that  be  did,  after  the  expiration  of  the 
time  fixed  by  said  decree,  and  not  before,  state  his  motive 
and  design  aforesaid  in  conversation  with  the  said  complain- 
ant, both  before,  and  after  his,  thb  defendant's,  receiving  the 
conveyance  from  the  said  Elizabeth  herein  stated,  but  this 
defendant  expresdy  declares,  that  while  thus  having  and  ex- 
pressing such  motive  and  design,  it  was  therewith  also  dis- 
tinctly declared  by  this  defendant  to  the  complainant,  and  by 
Che  said  complainant  at  all  times  well  known  and  understood, 
that  no  agreement  whatever  in  any  way  binding  upon  this 
defendant,  dther  at  law  or  in  equity,  existed  or  was  made  or 
should  be  made,  or  was  intended  to  be  made  by  this  defend- 
ant, or  between  him  and  the  said  complainant ;  nor  was  this 
defendant  to  be  in  any  way,  or  by  any  means,  a  trustiee  for 
the  complainant  in  respect  of  the  premises,  but  that,  on  the 
contrary,  the  said  land  and  estate  was,  and  was  to  be,  the 
property  of  diis  defendant,  absolutely,  and  unconditionally, 
with  the  right  of  dbposal  thereof,  and  of  the  proceeds  there- 
ci,  at  his  own  discretion  and  freewill  and  pleasure,  in  such 
way  as  he  should  think  fit ;  all  which  this  defendant  says 
was  cAen  and  expressly  declared  to  the  said  complainant, 
and  as  often  and  expressly  admitted  and  assented  to  by  said 
complainant,  and  that  said  declarations  and  adnussions  were 
so  full,  clear,  and  explicit,  that  no  possibility  of  mistake  or 
misapprehension,  could  or  in  fact  did  exist,  or  remain  on  the 
part  of  the  said  complainant* 

And  this  defendant  says,  that  he  purchased  of  the  said  De- 
blois,  for  the  sum  of  twenty-one  thousand  and  eight  dollars 
and  thirty-six  cents,  the  si<id  parcel  of  land,  and  paid  her 
therefor  five  Ikonsand  eight  hundred  and  eighty^^ne  dollars 
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and  thirty-six  cents,  in  cash,  of  his  own  proper  money,  and 
gave  her  his  own  promissory  note,  and  a  mortgage  of  the 
premises  for  the  remainder  of  the  purchase  money,  that  is  to 
say,  fifteen  thousand  one  hundred  and  twenty-seven  dollars, 
and  received  from  the  said  Deblois  her  deed  thereof,  duly  ex- 
ecuted to  this  defendant,  dated  34th  August,  1840,  by  which 
deed  of  the  said  Deblois,  by  her  made  and  executed  to  this 
defendant,  she  conveyed  the  said  premises  to  this  defendant, 
to  have  and  to  hold  to  him,  his  heirs  and  assigns,  to  his  and 
their  use  and  behoof  forever,  with  covenant  of  warranty  io  ^ 
the  common  form,  excepting  only,  that  to  the  covenant  against 
all  incumbrances  there  are  added  these  words,  "  exceptiiig 
from  this  covenant  any  incumbrances  made  or  suffered  by 
Joseph  Jenkins  upon  the  described  premises,"  and  to  the  war- 
ranty against  the  claims  and  demands  of  all  persons  these 
words,  "  excepting  any  claim  or  demand  arising  out  of  any 
contract  made  by  or  with  said  Jenkins,"  as  by  the  said  origi- 
nal deed  in  the  possession  of  this  defendant,  and  ready  to  be 
exhibited,  will  at  large  appear,  and  to  which,  for  greater  cer- 
tainty, this  defendant  begs  leave  to  refer,  a  true  copy  whereof 
is  herewith  filed. 

And  afterwards,  on  the  same  sheet  of  paper  with  the  said 
deed  of  the  said  Elizabeth,  the  said  complainant  made  and 
executed  to  this  defendant  his  own  deed  of  release  and  quit- 
claim to  this  defendant  of  all  the  premises,  also  dated  the 
same  twenty-fourth  day  of'  August,  but  delivered  to  this  de- 
fendant and  recorded  with  the  deed  of  the  said  Deblois  on 
the  said  twenty-fifth  day  of  August,  which  this  defendant  is 
ready  to  produce,  and  to  which  he  begs  leave,  for  greater 
certainty,  to  refer ;  a  true  copy  whereof  is  herewith  filed ; 
which  deed  purported  expressly  and  unconditionally  to  release 
and  convey  unto  this  defendant  all  the  complainant's  right, 
title  and  interest  whatsoever  in  the  premises,  to  have  and  to 
hold  the  same  to  this  defendant,  his  heirs  and  assigns  forever, 
free  and  discharged  of  and  from  all  claims  and  demands  by, 
through  or  under  said  complainant,  and  by  which  said  deed 
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this  complainant  did  admit,  that  he  had  not  complied  with 
the  conditions  contained  in  a  contract  for  a  conveyance  of 
the  lands  described  in  the  said  deed  from  said  Deblois,  and 
that  the  said  complainant  had  no  legal  or  equitable  right  in 
or  upon  the  same.  And  this  defendant  says,  that  the  only 
consideration  paid  for  the  conveyance  of  the  said  Deblois 
afcnresaid  was  the  money,  note  and  mortgage  aforesaid,  given 
to  the  said  Deblois,  under  which  said  deed  of  said  Deblois, 
00  as  aforesaid  accompanied  with  the  release  of  the  said  com- 
plainant, this  defendant  entered,  and  since  has  held  the  same 
premises  as  his  absolute  estate  in  fee  simple  to  himself,  his 
heirs  and  assigns,  to  his  and  their  sole  use  and  behoof,  until 
the  oMiveyance  thereof  by  this  defendant  to  David  KimbaH 
herein  mentioned. 

And  this  defendant  further  answering  says,  that  he  never 
did  agree  with  the  said  complainant,  that  he,  this  defendant, 
would  make  any  written  declaration  or  memorandum  of  any 
trust  or  condition,  as  in  the  said  bill  of  complaint  set  forth, 
or  any  other  declaration,  or  memorandum,  of  any  trust,  or 
condition,  or  agreement,  whatsoever,  touching  the  premises. 
And  this  defendant  says,  that  it  was  always  before,  and  at  the 
time  of,  and  since  the  receiving  of  the  said  conveyances  from 
the  said  Deblois  by  this  defendant,  expressly  declared  to  the 
said  complainant,  and  assented  to  by  the  said  complainant, 
that  nothing  whatsoever  should  be  written  even  upon  the 
subject  of  this  defendant's  intentions  and  designs  aforesaid, 
and  that  the  reason  thereof  was  also  repeatedly  stated  to  the 
sud  complainant,  that  is  to  say,  that  this  defendant  might 
not,  by  any  such  statement,  incur  any  risk  of  affecting  his 
own  absolute  title  to  the  said  estate  and  property,  even  by 
such  a  statement  of  his  intentions,  which  might  be  miscon-  . 
stmed,  inasmuch  as  he  intended  to  retain  the  absolute  title 
and  disposal  thereof,  and  to  insure  to  himself  the  power  and 
discretion  of  doing  therewith  as  he  might  think  right  and 
best,  or  words  to  that  effect,  it  being  well  understood  and 
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agreed  betvreen  the  said  complainant  and  this  defendant  at 
all  times,  that  nothing  was  to  be  done  or  agreed,  whereby 
any  express,  implied  or  resulting  trust  in  law  or  equity  should 
or  could  be  created  or  arise  for  the  benefit  of  the  said  com* 
plainant,  and  this  defendant  denies  the  making  of  any  ex- 
pressions to  any  person  whatsoever  of  any  intention  or  pur* 
pose  to  make  any  writing  whatsoever  upon  the  subject, 
excepting  only,  that  at  some  time  after  the  receiving  the  con- 
veyance from  the  said  Deblois  herein  mentioned,  and  when 
and  after  the  whole  tide  and  estate  in  the  said  lands  was  ab^* 
solutely  and  unconditionally  in  the  said  defendant,  Joseph 
Jenkins,  Junior,  a  son  of  the  said  complainant,  once  said  to 
this  defendant,  that  he  ought  to  make  some  writing,  dedaring 
his  intentions  in  regard  to  said  estate,  as  he  might  die  before 
the  matter  was  ended,  and  in  that  case  his  heirs  could  not 
know  and  carry  out  his  intentions,  or  something  to  that  effect, 
to  which  this  defendant  answered,  that  he  should  not  do  so, 
and  added  that  it  had  been  expressly  declared  by  him  to  the 
said  complainant  from  the  beginning,  and  fully  understood, 
that  there  was  to  be  no  writing  whatever,  and  for  the  express 
reason,  that  this  defendant  would  have  his  title  absolute  and 
unincumbered  with  any  trust  or  condition  whatsoever  in  law 
or  equity  ;  to  which  the  said  son  of  the  said  complainant  re- 
plied, that  his  request  was  not,  that  any  paper  should  be  de- 
livered to  any  one,  but  simply  that  this  defendant  would  place 
such  a  writing  among  his  own  private  papers,  that  in  case  of 
his  death,  his  heirs  might  be  able  to  do  with  the  estate,  what 
he,  at  his  own  free  will  and  pleasure,  would  do,  if  living,  for 
the  benefit  of  the  said  complainant  and  his  family,  or  some- 
thing to  that  effect ;  to  which  this  defendant,  the  same  then 
seeming  to  him  expedient,  replied,  that  he  would  make  some 
deed  of  trust  to  be  placed  among  his  papers  to  provide  for 
such  contingency.  And  this  defendant  says,  that  he  intend- 
ed at  that  time,  and  believes  he  was  from  the  conversation, 
that  was  had  clearly  understood  to  intend,  by  the  expression 
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deed  of  trust,  only  a  paper  writing  expressive  of  his  designs 
and  intentions,  as  herein  set  forth,  and  no  other  or  different 
writing.  But  after  said  conversation,  this  defendant,  recon- 
sidering the  whole  matter,  thought  it  inexpedient  to  make  any 
writing  whatsoever,  and  did  not  make  any  such  writing,  hav- 
ing  from  the  be^nning  declared  his  intention  to  do  nothings 
which  could  even  by  bare  possibility  be  construed  as  admit- 
isg  or  creating  any  title  to,  or  interest  in,  or  claim  in  any  way 
to  or  upon  the  said  lands  and  building  in  the  complainant. 

And  this  defendant  says,  that  the  aforesaid  conversationi 
the  purport  and  meaning  whereof,  as  nearly  as  this  defendant 
can  now  recollect,  as  set  forth,  was  a  mere  informal  and  acci- 
dental conversation  with  a  third  person,  and  not  in  the  pres- 
ence or  hearing  of  the  said  complainant,  and  that  the  decla- 
ration by  this  defendant  of  his  purpose  to  make  such  a 
writing  was  a  mere  gratuitous  expression  of  his  then  present 
disposition,  which  he  had  a  clear  right  to  reconsider,  and  ful- 
fil, or  modify,  and  wholly  abandon,  at  his  own  discretion,  the 
circumstances  and  situation  of  the  property,  and  of  the  said 
complainant  obviously  requiring,  and  justifying  special  cau- 
tion, as  to  every  such  matter  on  the  part  of  this  defendant. 

And  this  defendant  says,  that  the  complainant  never  fur- 
nished or  procured  to  be  furnished  to  this  defendant  the  sum 
of  six  thousand  dollars,  or  any  other  sum  to  be  paid  to  the 
aid  Deblois  towards  the  consideration  money  of  any  pur- 
chase, or  so  £eir  as  this  defendant  knows  or  believes,  procured 
to  be  famished  any  securities  upon  or  by  means  whereof  this 
defendant  borrowed  or  obtained  the  sum  of  six  thousand  dol- 
lars or  any  other  sum  to  be  paid  to  the  said  Deblois  in  part 
flitisfaction  of  any  consideration  money,  of  any  purchase,  as 
is  alleged  in  the  complainant's  said  bill,  but  this  defendant 
fliys,  that  James  W.  Jenkins,  Junior,  in  said  bill  mentioned, 
did  deliver  to  this  defendant  upon  his,  this  defendant's  own 
responsibility,  certain  promissory  notes  and  bills  of  exchange, 
to  the  amount  in  the  whole  of  about  six  thousand  dollars,  as 
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near  as  this  defendant  can  recollect,  to  the  end,  that  this  de«- 
fendant  by  pledging  the  same,  might,  if  he  should  think  fit, 
raise  money  to  pay  the  consideratioD  money,  which  this  de* 
fendant  might  give  to  the  said  Deblois  for  his  proposed  pur- 
chase of  said  land,  and  this  defendant  says,  that  he  never 
made  use  of  or  pledged  the  said  promissory  notes  and  bills  of 
exchange,  or  raised  any  money  by  means  thereof,  to  pay  the 
said  consideration  money,  or  any  part  thereof,  but  that  he  re- 
turned the  same  to  the  said  James  W.  Jenkins  Jr.  and  denies 
that  he  used  such  securities  and  afterwards  returned  and  re- 
paid the  same  by  or  out  of  moneys  raised  by  mortgage  or 
otherwise  as  is  alleged  in  said  bill  of  complaint 

And  this  defendant  further  answering,  says,  that  he  did 
agree  to  take  a  deed  from  said  Elizabeth  of  said  property,  in 
(Mrder  to  give  him  an  unqualified  title  under  her,  but  not  to 
save  any  rights  of  the  said  complainant,  nor  for  the  purposes 
in  the  said  bill  alleged. 

And  this  defendant  further  answering,  says,  that  the  time 
mentioned  in  the  said  decree  for  the  compliance  therewith  by 
the  complainant  was  not  allowed  to  expire,  without  any  com- 
pliance with  its  terms,  for  the  purpose  mentioned  in  the  said 
bill,  or  for  any  purpose  by  agreement  between  the  complain- 
ant and  this  defendant,  or  between  the  complainant,  said  De- 
blois and  this  defendant ;  but  this  defendant  says,  that  the 
said  time  had  expired  before  this  defendant  made  any  agree- 
ment to  take  a  deed  from  the  said  Elizabeth  of  the  said  prop- 
erty, and  this  defendant  was  informed  and  believes,  that  the 
only  reason  why  the  said  time  was  allowed  to  expire  was,  that 
the  said  complainant,  by  reason  of  his  pecuniary  embarrass- 
ments, was  unable  to  comply  with  the  terms  thereof. 

And  this  defendant  further  answering,  says,  that  the  said 
Elizabeth  did  convey  the  said  property  to  this  defendant,  as 
herein  mentioned,  but  not  in  pursuance  of,  or  according  to 
any  such  agreement  or  purpose,  as  in  said  bill  is  mentioned. 

And  this  defendant  further  answering,  says,  that  the  said 
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camphinaiit  did  acknowledge,  that  he  had  forfeited  all  daim 
against  Baid  Deblois,  and  consent,  that  this  defendant  should 
take  the  said  deed  and  conveyance  from  the  said  Elizabeth, 
and  did  make  his  release  and  quitclaim  to  this  defendant,  as 
herein  mentioned,  in  order,  that  this  defendant  thereby  might 
have,  as  the  said  deeds  purported,  an  unqualified  and  abso- 
lote  tide  to  the  said  land  and  building,  to  have  and  to  hold 
the  same  to  him,  his  heirs  and  assigns,  to  his  and  their  use 
and  behoof,  and  not  under  or  in  pursuance  of  any  such  agree- 
ment, or  for  or  with  any  such  design  or  purpose  of  saving  or 
securing  any  right  or  interest,  legal  or  equitable,  of  said  com- 
plainant as  in  the  said  bill  of  complaint  is  alleged,  but  on  the 
contrary,  for  the  very  purpose  of  surrendering  all  the  com- 
plainant's claims  in  or  to  the  premises,  and  preventing  any 
legal  or  equitable  right,  title  or  interest,  express  or  implied, 
from  arising,  existing  or  resulting,  or  being  insisted  upon  by 
t>r  for,  or  on  behalf  of  the  said  complainant,  in  or  to  or  out 
of  the  premises  in  any  event  whatsoever ;  as  it  was  clearly, 
explicitly,  and  fully  understood  and  agreed  to  by  said  com- 
plainant, at  the  time  of  the  making  of  the  said  deeds,  that 
the  title  to  said  estate  in  this  defendant  was  to  be  clear,  fuD, 
perfect,  and  absolute. 

And  this  defendant,  further  answering,  says,  that  he  be- 
fieves,  that  at  the  time  of  the  conveyance  to  this  defendant 
made  by  the  said  Deblois,  and  at  the  time  of  the  making  of 
the  deed  of  said  complainant  to  this  defendant,  the  said  com- 
plainant was  indebted  to  divers  other  persons  besides  Rich- 
ards, Munn  &  Co.,  and  said  Kimball  herein  mentioned,  for 
materials  furnished  in  and  upon  the  said  building,  and  money 
borrowed,  but  which  he  could  not  pay  from  the  said  lands  or 
building,  inasmuch  as  he  had,  before  that  time,  ceased  to 
have  any  interest,  either  at  law,  or  in  equity,  in  or  to  the 
same,  and  which  he  as  this  defendant  believes  was  unable  by 
any  other  means  under  his  control  to  pay. 

And  this  defendant  further  answering,  denies,  that  the  pay- 


m MASSACHUSETTS, 

Jenkins  v.  Eldredge. 


ment  of  such  debts,  or  the  procurement  of  meaDs  therefor, 
was  the  declared,  or  as  far  as  this  defendant  knows  and  be- 
lieves, the  real  object  or  purpose,  or  one  of  the  objects  or  pui> 
poses  of  the  said  conveyances,  or  either  of  them,  or  of  any 
arrangement  in  relation  thereto  with  this  defendant,  as  alleged 
in  the  complainant's  said  bill  of  complaint,  except  so  far  as 
the  same  might  have  depended  on  or  have  been  entertainedi 
by  reason  of  the  expressions  of  the  motives  and  designs  of 
this  defendant,  depending  wholly  on  his  own  will,  discretioD, 
and  pleasure  for  the  execution  thereof,  therewith  explicitly 
declared  and  fully  understood,  as  herein  fully  and  particularly 
stated  and  set  forth. 

And  this  defendant  further  answering  says,  that  he  does 
not  know,  but  has  been  informed  and  believes,  that  several  of 
the  creditors  of  said  complainant,  some  of  whom  had  fur- 
nished such  materials,  and  some  of  whom  had  loaned  the 
said  complainant  money,  did  request  in  writing  the  said  Elis- 
abeth to  convey  to  the  said  defendant  the  said  lands,  or  ex- 
press their  assent,  that  such  conveyance  should  be  made,  but 
what  was  the  particular  tenor  of  said  requests  or  assents,  this 
defendant  has  not  been  informed,  and  cannot  set  forth  as  to 
his  belief.  And  this  defendant  says,  that  the  fact  of  his 
taking  the  estate  and  property  aforesaid,  as  herein  stated,  ab- 
solutely and  unconditionally,  without  any  title  or  interest  ill 
the  said  complainant,  excepting  such  benefit  as  this  defendant 
might,  of  his  own  will  and  pleasure,  allow  him,  was  in  no 
respect  a  secret  arrangement,  but,  as  this  defendant  believes, 
was  commonly  known,  and  also  to  the  creditors  of  the  said 
complainant,  and  that  the  same  was  in  fact,  approved  by  cred- 
itors, as  affording  the  only  hope  of  any  benefit  from  the 
premises,  depending  wholly  upon  the  free  will  and  pleasure 
of  this  defendant,  as  herein  particularly  set  forth. 

And  this  defendant,  further  answering,  denies,  that  such 
request  or  assent  was  given  or  made,  pursuant  to  any  arrange- 
ment to  pay  the  debts  of  said  complainant  from  isaid  land  and 
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boiidiog,  or  that  aoy  soch  debts  were  intended  to  be  provided 
for  as  ID  said  bill  is  alleged,  or  that  he,  this  defendant,  was  a 
party  to  any  such  arrangement,  or  that  he  had  any  notice  of 
any  such  purpose,  or  agreed  to  receive,  or  hold,  or  that  he 
was  to  receive  a  conveyance  for  any  such  purpose,  as  is  in 
said  bill  alleged,  or  that  this  defendant  was  or  is  bound  to 
ma&e  any  conveyance  to  said  complainant  as  in  said  bill  is 

And  this  defendant  fur^er  answering,  denies,  that  at  the 
time  when  the  said  coraphunant  made  the  aoknowledgment 
and  release  vnder  seal  to  this  defendant  herein  mentioned, 
the  said  complainant  had  any  valuable  or  other  interest  what> 
ever  in  the  premises.  But  tlus  defendant  at  the  time  was 
advised  to  take  such  acknowledgment  and  release,  m  order  lo 
remove  all  grounds  for  any  ptelenoe  of  claim  of  the  com- 
plainant thereafter  to  any  interest  in  the  premises. 

AaA  this  defendant  further  answering,  says,  that  no  pecu- 
2uary  consideration  was  paid,  or  agreed  to  be  paid,  by  this 
defendant  for  the  said  release,  but  that,  as  far  as  he  Juiows 
and  believes,  the  inducement  and  consideration  of  the  said 
complainant  for  making  said  release  and  acknowledgment 
was  the  hq>e  and  expectation,  that  this  defendant  might  de* 
rive  such  advantage  from  the  premises  as  to  be  willing  to  give 
the  complainant  some  benefit  therefrom,  at  his  :di6cretion,  as 
herein  mentioiied. 

And  this  defendant  denies,  that  the  said  complainant  had 
any  valuable  interest,  or  other  legal  or  equitable  interest  m 
the  said  premises,  to  convey  to  this  defendant ;  and  denies, 
that  any  trust  was  created  or  resulted  on  the  part  of  this  de<- 
fendant,  for  the  benefit  of  this  complainant. 

And  this  defendant  further  answering,  says,  that  upon  the 
making  of  the  conveyance  of  the  said  Deblois  to  him  herein 
mentioned,  he  made  and  executed  a  mortgage  to  the  said  De- 
blois of  the  premises  for  fifteen  thousand  one  hundred  and 

twenty-seven  dollars,  as  aforesaid,  and  other  mortgages  there- 
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after^  to  a  large  amount^  at  different  times ;  and  that  there  is 
now  due  upon  the  mortgages,  made  by  this  defendant  upon 
the  premises,  forty  thousand  one  hundred  and  twenty-seven 
dollars,  and  interest,  and  mortgages  to  the  amount  of  fifteen 
thousand  dollars,  heretofore  made,  have  been  paid  by  thisde* 
fendant. 

And  this  defendant  further  answering,  says,  that  the  great- 
er part  of  the  moneys  raised  upon  mortgages,  excepting  the 
moneys  paid  to  said  Deblois,  was  delivered  to  said  complain- 
ant to  pay  sundry  persons  for  material  and  work  upon  said 
building,  done  and  furnished  after  the  conveyance  to  this  de- 
fendant ;  but  this  defendant  does  not  admit,  that  the  said 
moneys  have  been  faithfully  applied  by  said  complainant ; 
and  the  amount  so  applied,  is  peculiarly  within  the  knowledge 
of  said  complainant,  and  if  it  be  material  in  this  case,  this 
defendant  insists,  that  the  said  complainant  ought  to  be  re- 
quired to  make  proof  thereof ;  and  with  the  greater  part  of 
the  residue  of  said  moneys  this  defendant  paid  some  of  the 
moneys  due  on  mortgages  on  said  building,  and  for  debts  con- 
tracted in  the  completion  of  said  building ;  but  this  defend- 
ant insists  and  submits,  that  these  are  matters  which  concern 
his  own  affairs  merely,  and  that  he  is  not  bound  to  set  them 
forth. 

And  this  defendant  further  answering,  says,  that  the  only 
consideration,  agreed  by  this  defendant  to  be  paid  to  the  said 
Deblois,  for  the  conveyance  from  the  said  Deblois  to  the  said 
defendant,  was  twenty-one  thousand  and  eight  dollars  and 
thirty-six  cents,  fifty-eight  hundred  and  eighty-one  dollars 
and  thirty-six  cents  thereof  in  cash,  and  the  residue  to  be 
secured  by  a  mortgage  on  the  premises,  as  aforesaid. 

And  this  defendant  says,  as  before,  that  the  complainant 
did  not  furnish  the  sum  of  six  thousand  dollars,  or  any  other 
sum,  as  a  part  of  that  consideration,  and  that  the  erections 
and  improvements  mentioned  in  said  bill  of  complaint  were 
no  part  thereof,  unless  by  enhancing  the  value  of  the  prem- 
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isea,  and  thus  serving  as  an  inducement  to  said  Deblois  to  take 
said  mortgage,  they  might  have  been  or  may  be  so  considered, 
but  that  the  said  complainant  had  paid  the  said  Deblois,  as 
thb  defendant  has  been  informed  and  believes,  the  sum  of 
one  thousand  dollars,  as  set  forth  in  the  said  indenture,  which, 
as  this  defendant  is  informed  and  believes,  he  borrowed  of 
David  Kimball  herein  mentioned,  and  which  said  sum  of 
one  thousand  dollars  and  interest,  being  eleven  hundred  and 
seventy-five  dollars,  this  defendant,  at  the  time  of  the  said 
purchase,  assumed  upon  certain  conditions,  as  hereinafter 
mentioned,  to  pay,  and  afterwards  paid  to  the  said  Kimball, 
by  deducting  that  amount  from  the  consideration  which  he, 
said  Kimball,  agreed  to  give  for  the  said  premises  on  his  pur- 
chase thereof,  and  who  pretended  to  have  a  claim  upon  the 
premises,  by  virtue  of  a  mortgage,  therefor  made  by  said  com- 
plainant, as  aforesaid,  to  secure  the  same,  of  all  his  pretend- 
ed interest  in  the  premises.  And  this  defendant  denies, 
that  any  part  of  the  consideration  of  his  purchase  aforesaid 
was  paid  by  said  complainant,  or  that  any  trust  resulted  from 
any  such  payment. 

And  this  defendant  further  answering,  says,  that  he  does 
not  claim,  nor  ever  has  claimed  from  the  said  complainant 
payment  of  the  sum,  or  about  the  sum,  of  seven  thousand 
one  hundred  and  fifty-eight  dollars,  or  any  other  sum,  for  this 
defendant's  services,  commissions  and  brokerage,  paid  in  rais- 
ing any  moneys,  or  for  interest  on  any  moneys,  or  any  other 
account,  as  agent  of  the  complainant,  as  the  defendant  has 
never  acted  as  the  agent  of  the  said  complainant  in  the  pur- 
chasing the  said  lands  or  completing  the  said  building,  but  has 
done  the  same  entirely  on  his  own  account,  and  the  complain- 
ant has,  for  this  defendant,  superintended  the  completion  of 
the  said  work. 

But  this  defendant  says,  that  after  the  completion  of  the 
said  building,  being  willing  to  benefit  the  said  complainant, 
and  in  accordance  with  his  intentions,  depending  upon  his 
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own  free  will  and  pleasure,  before  expressed,  this  defendant 
did  oflfer  to  sell  or  convey  the  said  lands  and  building  to  said 
complainant  at  a  certain  sum,  which  would  give  to  this  defen- 
dant a  profit  of  thirty-five  hundred  dollars  only,  after  pay- 
ment of  the  debt  of  said  complainant  and  the  debt  of  a  mem- 
ber of  his  family,  and  which  profit  of  thirty-five  hundred 
dollars  was  a  small  and  an  inadequate  profit  for  the  great  care, 
risk,  perplexity  and  trouble,  caused  and  created  to  this  de- 
fendant by  the  purchase  and  completion  of  said  building,  and 
in  making  the  estimate  of  the  cost  of  said  building,  commis- 
sions, brokerage  and  interest,  which  this  defendant  had  paid, 
were  taken  into  the  account  of  the  cost  of  the  building,  as 
properly  constituting  a  part  thereof. 

And  this  defendant  further  answering,  says,  that  being  at 
that  thne  the  absolute  owner  of  the  said  lands  and  building 
subject  tb  ntortgages  which  he  had  made  thereof,  he  did  not^ 
nor  does  claim  to  have  any  such  lien  thereon  as  in  the  said 
bill  of  complaint  is  alleged. 

And  this  defendant  further  answering,  saith,  that  the  said 
building  is  now  completed,  as  far  as  it  is,  at  present,  intended 
to  complete  the  same,  but  is  not  of  the  ralue  of  one  hun- 
dred thousand  dollars,  as  this  defendant  believes,  but,  as  this 
defendant  believes,  of  the  value  of  sixty-two  thousand  dol- 
lars ;  this  defendant  having  sold  the  same  for  a  consideration, 
which,  as  agreed  upon,  was  nominally  sixty-two  thousand  five 
hundred  dollars ;  but  a  part  of  said  consideration  being  paid 
in  specific  articles,  the  whole  of  the  consideration  paid  and 
secured  was  not  of  greater  value  than  sixty-two  thousand 
dollars,  which  he  believes  to  be  the  real  value  of  said  land 
and  building,  but  the  consideration  expressed  in  the  deed  was 
fifty-five  thousand  dollars. 

And  this  defendant  further  answering,  denies,  that  the 
said  complainant  is  entitled  to  any  conveyance  thereof  upon 
the  conditions  mentioned  in  said  bill,  or  upon  any  conditions 
whatever ;  or  to  any  account  of  the  value  thereof,  or  of  the 
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doiDgs  or  transactions  of  this  defendant  in  relation  thereto. 
And  this  defendant  says,  that  the  said  complainant  has  never 
tendered  to  this  defendant,  nor  has  been  able,  as  this  defend- 
ant claims,  to  tender  to  this  defendant,  any  indemnity  for  a 
reimbursement  of  the  moneys,  which  this  defendant  has  paid 
for,  and  raised  and  expended  upon  the  said  lands,  and  build- 
ing, and  interest  thereon,  or  a  reasonable  sum  for  the  labor, 
care  and  responsibility  of  this  defendant  in  the  purchase  and 
completion  of  the  premises. 

And  this  defendant,  further  answering,  says,  that  he  has 
refi]9ed,'and  does  refuse  to  convey  the  said  lands  and  build- 
ing to  the  said  complainant  on  the  conditions  in  the  said  bill 
of  complaint  set  forth,  or  to  make  any  declaration  of  any 
such  trust  as  is  therein  set  forth  ;  inasmuch  as  this  defendant, 
until  the  sale  by  this  defendant  aforesaid,  was  the  absolute 
proprietor  thereof,  subject  to  the  mortgages  aforesaid,  and 
claims,  and  was  entitled  to  hold  the  same,  and  has,  since  the 
purchase  thereof,  claimed  to  hold  the  same  in  fee  simple, 
subject  to  the  said  mortgages,  and  .not  charged  with  any 
other  condition  or  trust  whatsoever.  And  this  defendant 
says,  that  he  never  intended  or  designed  to  make  any  such 
conveyance  or  declaration  of  trust  as  in  the  said  bill  is  men- 
tioned, or  other  than  is  herein  mentioned  in  that  behalf. 

And  this  defendant  further,  answering  says,  that  after  the 
completion  of  the  said  building,  as  aforesaid,  two  rooms  in  the 
said  building  were  leased  by  the  said  complainant  wrongful- 
ly, without  the  knowledge  or  consent  of  this  defendant,  to 
certain  persons.  And  the  said  complainant  wrongfully  re- 
ceived of  such  persons  part  of  the  rent  therefor  in  advance. 
And  when  these  facts  came  to  the  knowledge  of  this  defend- 
ant, he  notified  the  said  persons,  to  whom  such  leases  had 
been  made,  that  he  was  owner  of  the  said  building,  and  that 
they  must  remain  there  as  tenants  of  this  defendant,  or  quit 
the  premises ;  whereupon  they  agreed  to  hold  as  tenants  of 

this  defendant.    And  this  defendant  denies,  that  the  said 
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oCMnpIainant  has  made  anj  other  leases  of  any  part  of  the 
premises,  with  or  to  the  knowledge  or  assent  of  this  defend- 
ant, excepting  certain  leases  at  will  for  this  defendant,  which 
he  has  confirmed.  And  this  defendant  sajs,  that  he  has  never 
been  the  agent  or  trustee  of  the  comphdiiant  in  any  thing 
touching  the  purchase  or  completion  of  the  said  hinds  and 
buildings,  or  the  leasing  thereof,  but  has  leased  the  same  in 
his  own  behalf,  and  for  his  own  account,  and  has  expended 
the  rents,  as  far  as  they  have  been  receited,  in  and  about 
said  building,  and  submits,  that  he  is  not  bound  to  render 
any  account  thereof  to  the  said  complainant.  And  this  de- 
fendant denies,  that  any  trust  has  been  created,  or  resulted 
for  the  benefit  of  the  comphiinant,  to  have  the  said  parcels 
of  land,  or  either  of  them,  conveyed  to  him  upon  the  condi- 
tion of  indemnifying  the  said  defendant  for  any  payment  of 
the  several  sums  of  money,  for  which  the  same  have  been 
mortgaged ;  or  that  the  complainant  was  entitled  to  a  reason- 
able or  any  notice  of  the  times  of  payment  of  the  said  sev- 
eral sums  of  money,  or  «to  an  account  of  the  sums  of  money 
borrowed  by  this  defendant  on  mortgage  of  the  premises,  and 
expended  in  and  about  the  purchase  of  the  said  lands,  or  the 
erection  of  the  said  edifice,  or  of  the  rents  received  by  him ; 
or  that  the  said  complainant  is  indebted  to  this  defendant  for 
any  of  those  sums ;  or  that  any  of  those  sums  were  advanced 
or  loaned  to  said  complainant ;  or  that  the  defendant  ren- 
dered, or  that  the  complainant  is  indebted  to  this  defendant 
for  any  services  in  the  premises  for  the  benefit  of  the  com- 
plainant;  or  that  this  defendant  is  or  ever  was  a  mortgagee  in 
equity  of  the  premises ;  but  that,  until  the  sale  thereof  to  said 
Kimball,  he,  after  his  purchases  of  said  Deblois  and  said 
Francis,  ever  was  the  sole  and  absolute  proprietor  thereof, 
subject  to  the  mortgages  made  by  him,  and  to  no  other  con- 
dition or  trust  whatsoever,  and  may  well  in  equity,  as  well  as 
tt  law,  set  up  a  good  daim  and  title  to  said  land  and  build- 
ing against  the  said  complainant,  and  that,  in  so  doing,  he 
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does  not  act  cootiarjr  to^  or  in  breach  of  any  interest  or  agree* 
ment  of  the  parties  to  the  transactions  relative  thereto ;  and 
this  claim  of  this  defendant  so  to  hold  the  premises,  is  entire- 
ly consistent  with  good  conscience  and  a  desire  to  do  equity 
tat  the  part  of  this  defendant 

And  this  defendant  further  answering,  denies,  that  he  was 
confidentially  or  otherwise  employed  by  the  said  complain- 
ant, as  in  his  said  bill  alleged,  for  the  interest  and  benefit  of 
said  complainant  in  relation  to  the  said  lands  and  property^ 
or  with  any  understanding  that  this  defendant  for  any  ser* 
▼ices  to  be  rendered  for  said  complainant,  as  in  the  said  bill 
of  complaint  is  alleged,  and  denies  it  to  be  true,  that  he  ever 
held  forth  to  the  complainant,  or  that  there  was  any  reason, 
or  that  he  gave  the  complainant  any  reason  to  trust  or 
believe,  that  he  was  so  acting,  or  consid^ed  himself  so 
employed,  or  HaX  there  was  no  reason  for  suspicion  on 
the  part  of  the  said  complainant,  or  no  intimation  by  this 
defendant,  that  this  defendant  would  appropriate  said  land 
and  property  to  his  own  use  and  benefit,  to  the  ezcluuon  of 
the  said  complainant,  and  says,  on  the  contrary,  that 
this  defendant  expressly  declared  to  the  said  complainant,  and 
gave  him  fully  to  understand  that  he,  this  defendant,  would 
not  take  a  conveyance  of  the  said  land  and  property  to  any 
use  and  trust  for  the  said  complainant,  and  that  he  should 
take  the  conveyance  thereof  from  the  said  Deblois,  and  from 
said  Francis,  to  his,  this  defendant's,  own  use,  and  that  of  his 
heirs  and  assigns,  absolutely  and  subject  to  no  other  use  and 
trust  whatsoever,  express  or  implied,  and  that  the  said  com- 
phioant  well  knew,  before  and  at  the  time  of  the  conveyance 
aforesaid,  from  the  said  Deblois  and  from  said  Francis  to  this 
defendant,  the  intention  and  purpose  of  this  defendant  in  that 
regard,  and  assented  thereto,  relying  on  the  good  will  and 
pleasure  of  this  defendant  to  benefit  the  complainant's  family, 
and  the  complainant  hhnself,  knowing  and  at  all  times  fully 
vnderslanding,  that  the  defendant  should  have  and  did  have 
a  perfect  and  absolute  title  to  said  estate,  and  that  the  com- 
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plainant's  sole  and  only  reliance  was  upon  the  good  will  and 
disposition  of  the  defendant  as  aforesaid,  which  good  will 
this  defendant  has  ever  evinced  to  said  complainant  by  ofier- 
ing  at  sundry  times,  when  proprietor  of  said  estate,  to  sell 
to  said  complainant  at  a  reasonable  profit,  as  is  herein  set 
forth. 

And  this  defendant  further  answering  saith,  that  he  denies, 
that  the  said  complainant  had  any  cause  or  reason  to,  or  did  be- 
lieve or  trust,  that  this  defendant  would  use  his  utmost  or  any 
endeavors  in  relation  to  said  property,  or  the  raising  money 
thereupon  for  the  completion  of  the  said  edifice,  with  any 
view  to  the  benefit  and  advantage  of  said  complainant,  as 
the  ultimate  proprietor  thereof,  as  in  the  said  bill  is  alleged, 
or  otherwise  than  is  herein  set  forth. 

And  this  defendant  further  answering,  denies,  that  he  ever 
held  forth  to  the  said  complainant,  or  gave  him  to  understand 
that  this  defendant  was  using  his  utmost,  or  any  endeavors 
for  the  benefit  of  the  said  complainant,  as  the  ultimate  pro- 
prietor of  the  said  land  and  building,  as  in  the  said  bill  of 
complaint  is  alleged,  or  otherwise  than  is  herein  stated,  and 
says  that  this  defendant  has  not,  or  ever  had,  or  made  any 
claim  upon  said  complainant  for  services  of  said  complainant, 
nor  has  the  said  complainant  tendered  or  offered  to  pay  to 
this  defendant  any  thing  as  or  for  any  services  of  this  defen- 
dant ;  but  since  the  completion  of  the  said  building,  this  de- 
fendant has  offered  to  sell  and  convey  tlie  said  lands  and 
building  to  the  said  complainant  for  a  sum,  which,  after  all 
that  this  defendant  has  paid  for  and  expended  upon  the  pre- 
mises, and  the  debt  of  the  said  complainant,  and  of  a  mem- 
ber of  his  family  to  this  defendant,  would  give  to  this  defen- 
dant the  inadequate  profit  of  thirty-five  hundred  dollars  for 
all  bis  labor,  responsibility,  risk  and  trouble  in  the  premises, 
but  the  said  complainant,  as  this  defendant  believes,  then 
was,  and  at  all  times  since  has  been,  and  now  is,  wholly  un- 
able to  raise  and  pay  that  amount  therefor.    And  this  defen- 
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daot  says,  that  from  the  pecuniary  embarrassments  of  the 
said  compkunant  ever  since  this  defendant  purchased  said 
property^  he  believes  that  he  has  not  been  ready  or  able  to 
compensate  and  reward  this  defendant  largely  and  liberally 
for  any  sack  services,  if  this  defiendant  had  had  or  made 
any  snch  claim  for  services  aforesaid  as  in  the  said  bill  is  al- 
leged, and  whether  the  said  complainant  was  wilfing  so  to 
compensate  or  reward  this  defendant,  this  defendant  does 
not  know  and  has  not  been  informed,  except  by  the  allega- 
tions of  the  said  complainant 

And  this  defendant  says,  that  in  all  things  relative  to  the 
purchase  of  the  said  lands  and  buildings,  aod  the  completion 
of  the  said  buildings,  and  the  disposal  of  the  premises,  he 
has  acted  with  good  fiiith  and  fidelity,  withoat  vidating  any 
i^reement  he  ever  made  with  the  said  complainant,  or  fail- 
ing to  discbaige  any  duty,  which  this  defendant  ever  owed 
to  said  complainant,  as  will  appear  by  his  acts  set  forth  in 
this  his  answer. 

And  this  defendant  further  answering,  says,  that  daring 
the  erection  of  said  building,  after  this  defendant  pitrchased 
the  same,  the  said  complainant  superintended  the  same,  and 
had  the  principal  charge  of  the  work  done  thereon,  and  ex* 
pended  time,  skill  and  labor  thereon  for  this  defendant,  and 
not  as  having  any  interest,  legal  or  equitable,  therein,  bat 
only  in  the  hope  and  expectation,  that  this  defendant  might 
derive  snch  advantage  therefrom  as  to  be  willing  to  give  such 
chance  of  pre-emption  to  the  complainant  on  such  terms,  that 
the  complainant  or  his  family  might  be  benefited  greatly  by 
the  purchase  thereof,  or  that  this  defendant  might  otherwise 
dispose  thereof,  so  that  this  defendant  might,  after  re* 
serving  a  reasonable  profit  to  himself  at  his  own  discretion, 
pay  the  remainder  to  the  complainant  or  his  femUy  (which 
chance  of  preemption  this  defendant  has  always  ofiered  to 
said  complainant,  as  aforesaid,  until  the  conveyance  to  said 
Kimball,  and  has  twice  advertised  the  said  estate  for  sale  at 
aaction,  with  the  purpose  of  paying  over  such  remainder  i^ 
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there  should  be  any,  so  far  as  he  was  not  enjoined  therefrom 
on  the  Bill  of  Seth  Bliss  aforesaid,  but  which  sales  have 
been  prevented  by  the  complainant) 

But  this  defendant  denies,  as  far  as  this  defendant  knows, 
has  been  informed,  and  believes,  that  the  said  complainant 
expended  any  of  his  own  proper  moneys  in  completing  the 
said  building  after  this  defendant  purchased  the  same ;  and 
when  the  building  was  nearly  completed,  the  said  complain- 
ant made  and  presented  his  bill  for  his  services  therein,  from 
Aug.  25,  1840,  to  January  8,  1841,  wherein  he  charged  this 
defendant  1150  dollars  for  services  in  the  erection  of  the 
building  for  this  defendant,  and  offered  to  assign  bis  claim 
aforesaid,  as  superintendent,  to  a  creditor  of  the  said  com- 
plainant, for  security  for  the  moneys  due  or  owing  to  said 
creditor.  But  this  defendant  denies,  that  it  is  true,  as  in  said 
bill  of  complaint  is  alleged,  that  this  defendant  did  have  or 
exercise  no  control  over  said  work,  and  never  pretended  that 
he  bad  a  right  so  to  do  ;  but  this  defendant  says,  that  on  the 
contrary,  at  all  times  when  it  was  necessary  so  to  do,  he  in- 
sisted upon  his  right  to  control  the  said  work,  as  the  sole 
proprietor  of  the  said  building,  and  this  defendant  says,  that 
on  one  occasion,  in  consequence  of  the  misconduct  of  said 
complainant  in  misapplying  moneys,  which  this  defendant 
delivered  to  him,  to  be  paid  to  the  workmen  upon  and  per- 
sons furnishing  materials  for  said  building,  he,  this  defendant, 
threatened  to  dismiss  the  said  complainant  from  his  employ- 
ment, as  superintendent  of  the  said  building,  and  gave  him 
notice  to  that  effect,  and  thereupon  the  said  complainant  ex- 
pressly acknowledged  this  defendant  to  be  the  sole  owner  of 
the  said  lands  and  building,  and  to  have  the  sole  right  to 
control  the  work  thereon,  and  promised  this  defendant,  that 
he  would  honestly  apply  such  moneys  in  future  in  payment 
of  the  labor  and  materials  for  the  said  building,  and  account 
with  this  defendant  for  all  his  doings  therein,  and  upon  this 
condition,  this  defendant  consented  to  withdraw  his  notice 
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aforesaid^  and  to  retain  the  said  complainant  as  the  superinten- 
dent of  the  said  work. 

And  this  defendant,  denies,  that  it  was  mutually  under* 
stood  between  the  said  complainant  and  this  defendant  through 
the  whole  or  any  part  of  the  process  of  erecting  and  finish- 
ing the  said  building,  after  this  defendant  had  taken  a  con- 
veyance thereof,  that  said  complainant  was  erecting  and  fin- 
ishing the  same  for  his  exclusive  benefit,  or  not  at  all  for  the 
benefit  of  this  defendant,  except  to  enable  him  to  raise  mon- 
eys thereupon,  perfect  the  security  for  money  already  raised, 
and  indemnify  and  pay  the  said  defendant,  as  in  his  said  bill 
is  alleged,  or  that  the  complainant  was  or  was  induced  by 
this  defendant  to  believe,  or  did  believe,  that  the  complainant 
was  acting  for  his  own  benefit  alone,  and  erecting  a  fortune 
for  himself  and  his  family,  and  not  for  the  benefit  of  this  de- 
fendant or  any  other  person ;  unless  from  any  reliance  of  the 
complainant  on  the  good  will  and  pleasure  of  this  defendant 
to  benefit  him  and  his  family,  it  might  be  so  considered  by 
the  said  complainant.  And  this  defendant  denies,  that  upon 
any  development  by  the  said  complainant  of  any  gains 
which  might  be  derived  from  the  enterprise  in  the  said  bill 
mentioned,  or  upon  showing  its  practicability,  or  at  any  other 
time  or  occasion  this  defendant  conceived  any  design  of  de- 
frauding this  said  compGiinant  out  of  any  gain  or  profit  to  be 
derived  therefrom,  or  of  abusing  any  confidence,  which  the 
said  complainant  might  repose  in  this  defendant,  or  that  for 
any  such  end  or  purpose,  this  defendant  required  or  proposed, 
that  the  legal  title  to  said  premises  should  be  conveyed  to 
himself  without  any  declaration  of  trust  in  writing,  to  be  de- 
livered to  the  said  complainant,  or  induced  the  said  complain- 
ant to  confide  any  rights  in  the  premises  to  the  honor  and 
conscience  of  this  defendant  in  the  manner  or  for  the  purpose 
mentioned  in  said  bill,  or  that  he  artfully  or  fraudulently  in- 
duced the  complainant  to  enter  into  or  execute  any  agree- 
ment, or  attempted  to  defraud  and  deprive  the  said  complain- 
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ant  of  the  fruits  of  bis  labor,  or  to  appropriate  the  aame  to 
himself,  or  to  that  end  suffered  the  said  compbiaant  to  go  on 
with  the  erection  of  the  said  building  under  the  belief,  that 
he  was  erecting  it  for  himself  alone,  or  under  any  misai^re- 
heasion  in  relation  thereto,  at  meditated  or  practised  any 
fraud  whatever  upon  said  complainant.  But  on  the  contrary 
thereof,  at  the  time  of  the  purchase  and  conveyance  to  this 
defendant  of  the  said  premises,  the  said  complainant  had  no 
legal  or  equitable  right  or  interest  in  the  premises,  as  he  well 
understood  and  admitted,  and  it  was  equally  well  understood 
and  agreed  by  him  with  this  defendant,  that  he  should 
not  have  or  claim  at  any  time  any  legal  or  equitable 
interest  whatever  in  the  premises,  and  that  the  said  defend* 
ant  should  hold  and  dispose  of  the  premises  at  his  own  free 
will  and  pleasure,  without  any  legal  or  equitable  obligation  to 
account  therefor  to  said  complainant.  And  this  defendant 
denies,  that  he  ever  made,  or  promised,  or  pledged  his  hmor 
to  execute  any  agreement  with  or  to  the  said  complainant,  to 
convey  the  premises  to  the  said  complainant  upon  the  terms 
and  conditions  in  the  said  bill  set  forth. 

And  this  defendant  says  as  before,  that  he  could  not  have 
taken  a  conveyance  of  the  premises,  under  the  then  existing 
circumstances,  upon  any  such  trust  as  is  alleged  in  the  said 
bill,  without  subjecting  himself  to  great  danger  of  embarrass* 
ment  and  ruin.  And  this  defendant  denies,  that  any  trust 
was  created  or  resulted  in  equity  on  the  part  of  this  defend- 
ant, to  hold  said  premises  for  the  use  and  benefit  of  the  said 
complainant,  by  reason  of  any  thing  done  or  agreed  by  or  on 
the  part  of  this  defendant  and  the  said  complainant,  or  be- 
tween this  defendant  and  the  said  complainant 

And  this  defendant  says,  that  he  never  promised  the  said 
complainant  to  make  any  written  declaration  of  any  trust,  as 
in  the  said  bill  is  alleged,  but  on  the  contrary  says,  that  it 
was  expressly  agreed  between  this  defendant  and  said  com- 
plainant, that  there  should  be  no  trust  created  touching  the 
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premises,  but  that  this  defendant  should  have  a  clear,  perfect 
and  absolute  title  in  fee  simple  to  said  estate,  unincum- 
bered by  any  title,  claim  or  interest  of  the  complainant  wbat- 
soeTer. 

And  this  defendant  further  answering  says,  that  he  has  ex- 
hibited to  the  said  complainant  a  memorandum  of  the  mon- 
eys expended  by  this  defendant  in  relation  to  said  building, 
bat  this  defendant  has  refused,  and  does  insist,  that  he  is  not 
bound  to  render  any  account  to  the  said  complainant,  of  the 
moneys  received  and  expended  as  aforesaid.  And  this  de- 
fendant says,  that  he  has  refused  to  convey  the  property  to 
the  complainant,  except  as  herein  set  forth,  and  to  recognize 
any  trust  for  or  title  in  said  complainant,  as  none  did  ever 
exist  since  the  conveyance  of  the  said  estate  to  this  defend- 
ant, and  this  defendant  insists,  that  he  is  not  bound  to  set 
forth  to  what  specific  purposes  he  has  applied  the  sums  of 
money  by  him  raised,  by  mortgage  upon  said  property,  as  the 
same  concerns  himself  and  hia  afiairs  only,  and  not  the  said 
complainant. 

And  this  defendant  further  answering  says,  that  he  has  ad- 
vertised the  said  estate  for  sale,  and  has  since  sold  the  same, 
after  having  offered  it,  as  aforesaid,  to  the  said  complamant, 
and  allowed  him  the  space  of  about  four  months,  a  time 
named  by  said  complainant  as  a  reasonable  and  suf&cient 
time,  to  purchase  the  same  on  the  terms  aforesaid,  with  the 
fall  knowledge  and  assent  on  the  part  of  the  said  complain- 
ant, that  if  he  did  not,  in  that  time,  purchase  the  same  on 
the  said  terms,  this  defendant  should  and  would  sell  the  same 
at  auction  or  to  some  other  person,  as  this  defendant  had  a 
right  to  do ;  and  the  said  defendant  says,  that  the  said  com- 
plainant was  not  then,  nor  has,  at  any  time  since,  been  able 
or  ready  to  purchase  the  same  on  the  terms  aforesaid,  and 
this  defendant  says,  that  he  does  not  recollect  or  believe,  that 
the  said  complainant  protested  against  the  sale  of  the  prem- 
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ises  in  any  other  way  than  by  filing  his  bill  for  an  injanction 
to  restrain  the  same. 

And  this  defendant  further  answering  says,  that  while  he 
was  owner  of  the  said  estate  and  until  he  sold  the  same,  he 
did  claim  to  receive  and  did  receive  the  rents  thereof,  so  far 
as  they  have  been  paid,  excepting  so  fiir  as  they  were  wrong- 
fully received  by  the  said  complainant  as  aforesaid,  as  this  de- 
fendant had  a  right  to  do. 

And  this  defendant  further  answering  says,  that  he  insists, 
that  he  is  not  bound  to  render  any  account  of  the  said  rents 
to  the  said  complainant,  or  to  disclose  to  him  what  he  has 
done  with  the  same,  or  the  intentions  of  this  defendant  in 
respect  to  the  disposal  thereof,  and  denies,  that  the  said  rents 
should  or  ought  to  be  applied  to  the  benefit  of  the  said  com- 
plainant. 

And  this  defendant  insists,  that  he  is  not  bound  to  set  forth 
the  amount  or  nature  of  his  property,  but  deems  himself 
sufficiently  responsible  to  meet  and  comply  with  all  the  en- 
gagements, which  he  has  made.  And  this  defendant  says, 
that  he  has  no  precise  knowledge  of  the  amount  of  the  prop- 
erty of  said  Kimball,  but  believes  him  to  be  a  man  of  con- 
siderable property  and  able  to  meet  his  engagements. 

And  this  defendant  further  answering  says,  that  he  did,  on 
the  first  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-two,  convey  by  deed  of  warranty, 
with  release  of  dower  of  the  wife  of  this  defendant,  the  said 
land  and  buildings  to  said  David  Kimball,  bona  fide  for  a  val- 
uable and  adequate  consideration,  which  this  defendant  in- 
sists that  he  is  not  bound  to  set  forth,  it  being  a  matter,  in 
which  the  said  complainant  is  no  wise  legally  or  equitabljr 
concerned,  and  this  defendant  nevertheless  says,  that  the  con- 
sideration, which  was  agreed  upon,  was  nominally  sixty-two 
thousand  five  hundred  dollars,  but  a  part  thereof  being  in 
specific  articles,  the  whole  of  the  consideration  paid  and 
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secured  was  not  of  greater  valae  than  sixty-two  thousand 
ddlars. 

And  this  defendant,  further  answering,  denies,  that  the 
said  Kimball  took  the  said  conveyance  under  any  express  or 
tacit  agreement  or  understanding  with  this  defendant  to  aid 
and  assist  him  in  perfecting  a  title  to  the  premises,  or  dis- 
posing of  them  for  this  defendant's  profit  or  advantage,  or  in 
order  to  preclude  said  complainant  from  asserting  and  estab- 
lishing any  pretended  equitable  interest  in  or  title  to  the  said 
land  or  building,  or  under  any  other  agreement  express  or 
implied,  than  such  as  is  contained  in  the  said  deed  to  the 
sud  Kimball,  and  says,  that  he  has  before  stated  the  whole 
and  true  amount  of  the  consideration  as  nearly  as  he  can 
estimate  the  same,  and  says,  that  part  of  the  consideration 
was  paid  in  specific  articles  delivered  to  this  defendant  and 
part  by  cancelling  the  obligation  of  this  defendant  to  said 
Kimball  to  pay  the  sum  of  one  thousand  dollars  and  interest 
as  aforesaid,  and  the  remainder  over  and  above  the  mort- 
gages, which  mortgages  said  Kimball  was  to  pay,  and  the 
amount  of  which  is  included  in  the  consideration,  was  in  ne- 
gotiable promissory  notes  made  by  said  Kimball  payable  to  his 
own  order  and  endorsed  by  him  and  delivered  to  this  defend- 
ant, some  of  which  have  been  negotiated  payable  at  difierent 
times,  some  of  which  were  secured  by  mortgage  of  the  prem- 
ises, and  some  by  mortgage  of  other  property,  some  of  which 
notes  have  been  paid,  and^all  of  which  have  been  paid  that 
have  become  due,  and  respecting  all  which  notes  there  was 
no  understanding  or  agreement  between  the  said  Kimball  and 
thb  defendant  other  than  appears  on  the  face  thereof,  except- 
ing an  agreement  to  indemnify  the  said  Kimball  against  the 
attachments  made  of  the  premises,  as  aforesaid,  as  the  prop- 
erty of  this  defendant  by  the  said  complainant,  by  allowing  a 
deduction  from  two  of  the  said  notes  to  the  amount,  if  any, 
for  which  any  execution,  which  might  issue  in  the  said  suit, 
might  be  levied  upon  the  premises  in  due  form  of  law,  which 
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said  agreement  was  in  concise  terms,  as  this  defendant  be- 
lieves, entered  on  the  back  of  the  said  two  notes,  but  mnce 
the  termination  of  said  suit,  other  notes  of  like  tenor  have 
been  given  in  substitution  of  these  notes  without  such  en- 
dorsement. And  this  defendant  insists,  that  he  is  not 
bound  to  give  a  more  particular  or  any  statement  of  the  man- 
ner in  which  the  said  consideration  has  been  paid  or  secured 
to  be  paid,  or  who  has  held  the  said  promissory  notes  since 
they  were  given.  And  this  defendant  denies,  that  the  said 
conveyance  to  said  Kimball  was  collusively  or  fraudulently 
made,  or  was  made  with  any  design  between  him  and  the 
said  defendant  to  defraud  the  said  complainant,  or  to  displace 
any  equitable  claim  or  title,  which  the  said  complainant  might 
have  to  said  estate,  or  to  defeat  or  embarrass  any  remedy  he 
might  have  against  the  same,  or  upon  any  secret  trust,  under- 
standing or  confidence,  that  if  the  complainant  should  estab- 
lish any  lien  or  claim  thereon  said  defendant  should  deliver 
up  said  notes  or  securities  to  said  Kimball,  or  reinstate  him  in 
all  or  any  respect  as  he  was  before  the  said  conveyance,  or 
upon  any  other  secret  trust  or  confidence  between  them. 

And  this  defendant  further  answering  says,  that  he  is  in- 
formed and  believes,  that  before  or  at  the  time  of  the  said 
conveyance  to  said  Kimball,  and  before  the  payment  and 
negotiation  of  said  notes,  as  aforesaid,  the  said  Kimball  had 
notice  of  the  dealings  of  said  complainant  and  this  defendant 
relative  to  said  property,  but  had  no  notice  of  any  right,  title 
or  interest  at  law  or  in  equity,  of  said  complainant,  in  or  to 
the  said  land  and  building,  existing  at  that  time.  And  this 
defendant  says,  that  he  believes  the  said  Kimball  had,  at 
that  time,  no  notice  or  reason  to  believe,  that  the  said  com- 
plainant claimed  to  have  any  interest  in  the  premises,  although 
he  had  probably  notice,  that  said  complainant  had  previously 
made  some  claim  in  respect  thereof  by  his  filing  the  bill  in 
equity  herein  mentioned  against  this  defendant,  which  had 
then  been  dismissed.    And  the  said  Kimball,  as  this  defend- 
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ant  believes,  not  only  from  this  circumstance,  bat  because 
the  said  complainant  had  afterwards  brought  his  action  at 
law,  and  attached  the  said  premises  as  the  property  of  this 
defendant,  which  action  was  then  pending,  had  good  reason 
to  believe,  that  the  said  complainant  had  abandoned  all  claim 
and  pretence  of  claim  to  any  title  or  interest,  legal  or  equita- 
ble, in  the  premises,  other  than  such  as  might  have  been  ac- 
quired by  the  said  attachment  which  was  provided  for  as 
aforesaid. 

And  this  defendant,  further  answering,  denies,  that  as  far 
as  he  knows  or  has  been  informed  or  believes,  the  said  Kim- 
ball did,  during  all  or  any  part  of  the  period  in  the  said  bill 
in  that  behalf  mentioned,  know  or  have  any  reason  to  believe, 
that  this  defendant  was  merely  a  trustee  of  said  property  for 
the  ultimate  benefit  of  said  complainant,  or  that  the  legal  or 
equitable  title  of  the  said  complainant  was  caused  to  be 
apparendy  rested  in  this  defendant,  in  pursuance  of  any  such 
agreement,  or  for  any  such  purpose  as  in  the  said  bill  is 
alibied,  or  that  the  said  Kimball,  during  the  said  period  in  the 
said  bill  mentioned,  treated  with  the  said  complainant  as  the 
leal  owner  of  the  said  property. 

And  this  defendant,  further  answering,  saith,  that,  he  is 
informed  and  believes,  that  the  said  complainant  did  make 
an  agreement  with  the  said  Kimball  for  the  rent  of  the  halls 
of  the  said  building,  before  the  same  had  been  erected,  and 
before  this  defendant  received  from  the  said  Deblois  a  con- 
veyance thereof,  and  this  defendant  says,  that  he  believes  the 
same  to  be  in  the  hands  of  the  said  Kimball,  but  this  defend- 
ant is  advised  and  believes,  that  the  said  agreement  became 
null  and  of  no  effect  whatever,  by  reason  of  the  inability  and 
fiulure  of  the  said  complainant  to  erect  the  said  building  or 
comply  with  the  terms  of  his  agreement  with  said  Deblois  so 
as  to  dbtain  an/  tide  to  the  premises. 

And  this  defendant  further  answering,  says,  that  he  did 

attempt  to  sell  the  said  estate  at  auction,  as  he  had  a  right  to  do, 
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but  not  in  pursuance  of  any  fraudulent  intent  or  purpose^ 
when  a  temporary  injunction  from  proceeding  therein  upon 
the  prayer  of  the  said  complainant  in  his  bill  in  equity  filed 
in  the  Supreme  Judicial  Court  of  Massachusetts,  was  granted 
without  any  notice  or  hearing  of  this  defendant 

And  this  defendant  further  answering,  says,  that  after  he 
had  put  in  his  answer  to  the  said  bill,  which  he  then  and  still 
believes  to  be  a  complete  defence  thereto,  and  a  notice  of  an 
intended  motion  to  dissolve  the  injunction  had  been  given  to 
said  complainant,  and  the  counsel  of  this  defendant  was 
about  to  move  the  same  before  the  said  Court,  a  negotiation 
was  proposed  by  or  on  the  part  of  said  complainant,  and  was 
commenced  between  the  said  complainant  and  this  defendant, 
through  the  intervention  of  other  persons,  which  resulted  in 
a  stipulation,  filed  in  the  said  cause,  that  unless  the  com- 
plainant should,  within  sixty  days  from  the  twenty-second  day 
of  November  then  last,  fulfil  all  the  conditions  therein  men- 
tioned, the  complainant's  said  bill  should  be  dismissed  with 
costs  for  this  defendant,  one  of  which  conditions  was,  that 
the  said  complainant  should  pay  to  this  defendant  a  certain 
sum  of  money,  which  this  defendant  denies  to  be  unreasona- 
ble, or  unjustly  or  extorsively  demanded,  and  perform  certain 
other  things  within  sixty  days  from  the  twenty-second  day  of 
November,  1841,  the  time  when  these  terms  were  and  this 
defendant  believes  agreed  upon,  and  this  defendant  says,  that 
a  portion  of  the  sixty  days  expired,  but  how  much  this  de- 
fendant does  not  recollect,  before  the  said  stipulation  was 
signed  by  the  said  complainant  and  filed  in  the  said  cause, 
but  this  defendant  denies,  that  the  said  complainant  was  hin- 
dered therein  by  reason  of  any  delay  or  evasion  of  this  de- 
fendant. And  this  defendant  knows  of  no  time  spent  in  any 
endeavors  of  said  complainant  to  have  the  same  reduced  to 
writing ;  —  and  that  the  terms  of  said  stipulation  were  settled 
in  the  said  twenty-second  day  of  November,  and  fully  under- 
stood by  the  complainant  and  his  counsel,  and  the  delay  in 
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reducing  the  same  to  a  technical  form  was,  in  no  respect, 
firom  any  doubt  as  to  the  substantial  part  thereof,  nor  was  the 
complainant  any  way  hindered  from  performing  said  terms  by 
Buch  delay,  and  this  defendant  says,  that  it  was  never  agreed, 
that  this  defendant  should  subscribe  the  same,  but  on  the 
contrary  thereof,  that  it  was  fully  understood  by  the  said 
complainant,  that  this  defendant  should  not  be  required,  and 
he  never  was  required  to  subscribe  the  same. 

And  this  defendant  further  answering  denies,  that  there 
ever  was  any  conspiracy  between  him  and  said  Kimball  to 
prevent  the  said  complainant  from  obtaining  the  said  money 
in  order  to  comply  with  th^  conditions  of  said  stipulation  ;  or 
that  the  said  Kimball  did  act  in  concert  with  this  defendant 
or  assist  him  in  vilifying  or  disparaging  the  said  complainant, 
or  any  pretended  equitable  title  of  the  said  complainant  in 
the  premises,  or  to  impugn  any  just  claim  of  the  said  com- 
plainant thereto,  with  any  such  intent  or  purpose  as  in  the 
said  bill  is  alleged.  But  this  defendant  has,  at  all  times,  de- 
nied, and  still  denies,  and  insists,  that  the  said  complainant, 
after  the  purchase  thereof  by  this  defendant,  had  any  equita- 
ble title  or  jbst  claim  in  or  to  the  premises. 

And  this  defendant  further  answering,  denies,  that  he  did, 
or  the  said  Kimball,  with  the  knowledge  or  assent  of  this  de- 
fendant, or  in  pursuance  of  any  concert  with  this  defendant, 
did  request  any  person,  with  whom  the  said  complainant  was 
n^otiating  for  a  loan,  not  to  close  any  arrangement  with  the 
complainant  aforesaid,  but  to  make  the  same  loan  to  said 
Kimball,  and  take  the  same  estate  as  security  for  such  loan. 

And  this  defendant  further  answering,  denies,  that  by 
reason  of  any  imputations  thrown  upon  tlie  said  complainant, 
or  his  pretended  equitable  title  to  the  said  property,  or  the 
general  merits  of  his  pretended  claim,  or  by  any  other  hin- 
drances or  obstructions  thrown  by  this  defendant,  or  said 
Kimball,  acting  in  concert  or  confederacy  with  this  defendant, 
in  the  way  of  the  said  complainant,  he  was  prevented  from 
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obtaining  the  said  money  and  complying  with  the  conditions 
of  said  stipulations,  and  thus  obliged  to  submit  to  a  dis- 
mbsal  of  his  said  bill,  as  in  the  complainant's  present  bill  is 
alleged. 

And  this  defendant  further  answering,  says,  that  after  the 
dismissal  of  the  said  bill  of  complaint  filed  in  the  said  Su- 
pj;eme  Judicial  Court,  he  did  advertise  the  premises  for  sale 
at  auction  in  about  twelve  days,  which,  this  defendant  sub- 
mits,  would  have  given  the  complainant  sufficient  time  to 
prepare  and  file  a  bill  in  equity,  if  he  had  then  thought  he 
had  an  equitable  interest  in  the  premises.  And  he  says, 
that  thb  attempt  to  sell  was  at  that  time  abandoned,  in  con- 
sequence of  the  attachment  of  the  premises  as  the  property 
of  this  defendant  upon  a  writ  in  a  certain  suit  at  law,  brought 
by  said  complainant  against  this  defendant,  wherein  the  s&ud 
complainant  declared  against  this  defendant  upon  certain  pre- 
tended promises  therein  alleged  to  have  been  broken,  and 
among  other  things  a  certain  alleged  promise  to  pay  for  work 
and  labor  alleged  to  have  been  done  by  tlie  said  complainant 
for  this  defendant  to  the  alleged  damage  of  the  complainant 
of  fifty  thousand  dollars,  in  which  suit  such  proceedings  were 
had  that  some  time  afterwards  the  said  complainant  became 
nonsuit.  And  this  defendant  says  the  said  complainant  had 
no  claim  against  this  defendant,  except  a  pretended  claim  in 
respect  to  said  property  and  the  erection  of  said  buildings, 
and  the  moneys,  work,  labor  and  materials  sued  for  in  said 
writ,  this  defendant  believes  and  therefore  avers  were  moneys, 
work,  labor  and  materials,  pretended  by  said  complainant  to 
have  been  furnished  by  him  in  the  erection  of  said  building, 
and  thus  by  said  claims  and  the  attachment  of  said  premises 
as  the  property  of  this  defendant,  this  defendant  submits, 
that  the  said  complainant  did  abandon  any  and  all  pretended 
claim  and  remedy  in  equity,  which  he  now  sets  up  and  seeks 
in  this  his  present  bill.  And  this  defendant  says  that  the 
reason  he  abandoned  the  attempt  to  sell  the  said  estate  at 
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auction  was,  that  a  doud  was,  as  he  thought,  cast  upon  the 
title  by  the  attachment  aforesaid,  whereby  the  chance  of  an 
advantageous  sale  at  auction  was  diminished. 

And  this  defendant  further  answering,  denies,  that  he  has 
ever  confessed  or  admitted  to  any  legal  or  other  adviser  or 
person  whatever,  that  he  made  any  such  agreement  with  said 
complainant,  as  in  the  said  present  bill  of  complaint  is  set 
forth  relating  to  said  land,  nor  has  been  advised  by  any  one 
not  to  commit  such  agreement  to  writing,  or  sign  any  writing 
touching  tlie  same,  as  no  such  agreement  was  ever  made,  nor 
any  agreement,  which,  if  reduced  to  writing,  would  entitle 
the  complainant  to  any  interest  in  the  premises. 

But  this  defendant  says,  that  he,  never  intending  to  take 
or  hold  the  said  lands  under  or  subject  to  any  condition  or 
trust  whatsoever,  and  at  the  same  time  having  the  motive  and 
design  herein  mentioned,  if  he  should  think  fit  and  not 
otherwise,  to  benefit  the  family  of  the  said  complainant,' the 
complainant  himself  did,  before  agreeing  to  make  the  pur- 
chase aforesaid,  advise  with  a  certain  person  learned  in  the 
law,  whether  it  would  under  the  circumstances  be  safe  for 
this  defendant  to  make  such  purchase,  and  take  such  abso- 
lute title  with  a  full  understanding,  that  it  was  to  be  subject 
to  no  trust,  express  or  implied,  while  this  defendant  had  and 
expressed  verbally  such  motive  and  design  to  benefit  the 
fiimily  of  the  said  complainant  and  the  said  complainant 
himself,  if  under  the  circumstances  as  they  might  turn  out 
this  defendant  should  think  fit. 

And  at  the  same  time  this  defendant  waa  advised,  that  he 
would  be  safe  in  so  doing,  he  was  advised  also,  that  it 
would  be  better  to  commit  nothing  to  writing  touching  the 


And  this  defendant  further  answering  says,  that  in  the 
month  of  June,  and  not  August,  1841,  according  to  his  best 
recollection,  the  said  complainant  did,  as  this  defendant 
believes,  ask  this  defendant  to  exhibit  to  him  some  statement 
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of  the  cost  of  the  said  building,  to  this  defendant,  with  refer- 
ence to  the  arrangement  and  proposed  purchase  of  April  or 
May  hereinafter  stated.  The  particulars  of  which  request 
this  defendant,  for  want  of  recollection,  cannot  more  par- 
ticularly set  forth,  except  that  it  was  not  pursuant  to  any 
equitable  title  then  claimed  to  said  property  in  said  com- 
plainant or  with  any  intent  or  purpose  then  expressed  of 
calling  on  this  defendant  to  account  to  him  said  complainant, 
as  trustee  or  agent,  but  to  enable  him,  said  complainant,  to 
determine  what  the  price,  for  which  this  defendant  had  pro- 
posed to  sell  to  said  complainant,  would  amount  to,  adding 
3500  dollars  pro6t  to  this  defendant  to  the  cost  and  the  debt 
due  from  said  complainant  and  from  a  member  of  his  family 
to  this  defendant. 

And  this  defendant  did,  in  consequence  thereof,  and  to 
show  the  said  complainant,  that  the  price,  at  which  he  pro- 
posed to  convey  the  premises  to  said  complainant  was  rea- 
sonable, but  not  admitting,  and  with  no  belief,  that  this  de- 
fendant was  bound  to  render  an  account  to  said  complainant 
of  his  doings  in  the  premises,  made  some  memoranda  on  a 
sheet  of  paper,  which  are  still  in  his  possession,  of  the 
moneys  expended,  and  the  cost  and  expenses  of  the  said 
building  incurred  by  this  defendant,  and  did  exhibit  the  same 
to  the  said  complainant,  but  not  by  way  of  rendering  or 
intending  to  render  to  said  complainant  an  account  as  trustee 
or  agent  or  otherwise,  nor  was  he  as  such  required  to  render 
any  account,  which  paper  writing  was  headed  *^  memoranda 
of  cost  of  building  on  Tremont  street." 

And  this  defendant  says,  that  the  sum  of  three  thousand 
five  hundred  dollars  was  not,  nor  was  any  other  sum  put 
down  therein  as  a  charge  for  his  this  defendant's  personal 
services,  as  agent,  or  trustee,  or  otherwise,  nor  was  there  any 
charge  for  personal  services  or  commissions  of  this  defendant 
as  agent,  or  trustee,  or  otherwise,  put  down  in  said  memo- 
randa, but  this  defendant,  after  consulting  with  his  friends. 
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did  think  that  he  oaght,  for  his  care,  labor,  trouble  and  res- 
ponsibility, to  have,  as  profit,  the  sum  of  five  thousand 
dollars,  and  so  verbally  stated  to  said  complainant,  but  at 
his  request  reduced  the  sum  to  three  thousand  five  hundred 
dollars. 

And  this  defendant  says  there  were  items  of  brokerage 
and  interest  and  commissions  in  said  memoranda,  but  none 
but  such  as  had  been  bond  fide  paid  by  this  defendant  in 
raising  moneys,  and  for  moneys  raised  to  enable  him  to  com- 
plete the  said  building,  and  this  defendant  insists,  that  he  is 
not  bound  to  set  the  same  forth,  or  to  furnish  any  copy  there- 
of, and  denies,  that  he  has  ever  exhibited  any  such  account 
to  the  said  complainant  touching  the  premises  as  in  said  bill 
u  alleged. 

And  this  defendant  says,  that  Richards,  Munn  and  Co.  did 
claim  to  have  a  lien  upon  the  premises,  by  reason  of  a  con- 
tract for  materials  furnished  by  them  to  said  complainant 
before  this  defendant's  purchase  of  the  premises,  to  be  used 
in  the  said  building,  which  contract  was,  as  this  defendant 
believes,  reccH'ded,  according  to  the  law  respecting  such  liens ; 
and  the  same  was  released  and  dischai^d  under  an  agree- 
ment, that  this  defendant  should  give  the  said  Richards, 
Munn  and  Co.  or  to  the  said  Munn  this  defendant's  note  of 
hand  for  four  hundred  and  fifty  dollars,  and  that  an  assign- 
ment of  a  claim  for  damages,  for  the  taking  of  a  certain 
strip  or  parcel  of  land,  taken  by  the  city  of  Boston  to  widen 
Bromfield  street,  should  be  made  to  Richards,  Munn  and  Co. 
or  to  said  Munn.  And  this  defendant  believes,  that  some 
release  or  other  act  was  done  by  the  said  complainant,  but 
what  precisely  this  defendant  does  not  know,  and  cannot  set 
forth.  And  this  defendant  says,  that  afterwards  he  paid  the 
said  note  and  gave  a  deed  of  the  said  land  to  the  said  city  of 
Boston,  and  Richards,  Munn  and  Co.  or  said  Munn  received 
the  money  paid  by  the  city  therefor. 

And  this  defendant  says,  that  the  said  Kimball  did  claim  a 
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lien  upon  the  said  premises  by  mortgage  for  one  thousand 
dollars  as  herein  before  set  forth,  and  the  claim  aforesaid  was 
released  at  the  time  of  the  purchase  of  the  said  estate  by  this 
defendant)  in  consideration  of  an  agreement  of  this  defendant 
before  the  purchase,  in  case  he  should  purchase,  to  pay  said 
Kimball  the  said  sum  of  one  thousand  dollars  and  interest, 
from  the  first  moneys,  that  might  accrue  from  the  rents  of 
said  estate  after  paying  the  expense  and  interest  that  might 
accrue  in  procuring  the  necessary  advance  of  money  for 
erecting  the  said  building  upon  said  estate,  and  in  case  of  a 
sale  thereof  before  rents  had  accrued  as  before  stated  to  pay 
that  amount  from  the  proceeds  of  sale,  should  there  be  a 
sufficient  surplus  after  paying  the  money  advanced  and  all 
expenses ;  but  this  defendant  was  not  to  be  considered  in 
any  way  liable  to  pay,  except  he  was  enabled  to  do  so  from 
the  sources  above  mentioned,  which  sum  of  one  thousand 
dollars  and  interest  this  defendant  did  pay  as  herein  before 
stated  —  which  said  agreement  this  defendant  produces  and 
files  in  this  cause  for  the  usual  purposes. 

And  this  defendant  says,  that  the  arrangement  and  agree- 
ment aforesaid,  in  regard  to  the  pretended  claim  and  lien  of 
Richards,  Munn  &  Co.  and  said  Kimball,  was  made  by  this 
defendant,  not  as  the  agent,  or  trustee,  for  the  said  complain- 
ant, or  as  acknowledging  that  he  had  any  interest  therein,  as 
the  said  complainant  then  well  knew,  nor  because  this  de» 
fendant  believed,  that  the  said  Richards,  Munn  &  Company 
or  the  said  Kimball  had  any  real  or  legal  lien  on  the  premises. 
But  this  defendant  says,  as  they  had  a  colorable  or  pre» 
tended  claim  or  lien,  which  might  be  a  cloud  upon  this  de- 
fendant's title  and  embarrass  him  in  raising  money  upon  said 
estate  to  complete  said  building,  these  arrangements  to  ex- 
tinguish and  remove  the  same  seemed  expedient  and  advisable 
to  this  defendant,  for  his  own  interest,  and  the  said  com- 
plainant aided  this  defendant  herein,  not  as  having  any 
legal  or  equitable  interest  in  the  premises,  but  in  the  hope 
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and  expectation,  that  this  defendant  might  see  fit,  of  his  own 
free  wilt  and  pleasure,  to  beaeit  the  said  coBa{dainaal,  as 
heieio  before  stated.  And  this  defen<iant  says,  that  these* 
matters  are  no  evidence  that  the  said  complainant's  equilar 
Ue  interest  in  the  said  ptemises  had  not  expired  and  rim  o«»t, 
when  this  defendant  agreed  to  take  said  estate  and  after  the 
said  complainant  feiled  to  perform'  the  said  decree,  as  in  said 
bill  alleged. 

And  now,  inasmnch  as  various  chaiges  of  fraud,  con* 
spiracy,  extortion,  breach  of  trust  a2id  the  like,  are  i»  the 
complainant's  bill,  most  felsdy  and  slanderously  made  agasnat 
this  defendant,  apparently  with  the  sole  istent  of  injurtug 
his  good  name,  this  defendant,  in  jnstificatioa  of  himself  and 
of  his  acts,  would  summarily  repeal  and  solemnly  declare ; 
that,  as  before  stated,  when  he  purchased  said  estate,  il  was 
his  intent,  if  the  same  should  be  found  of  greater  valuei 
than  the  amount  of  his-  expenditures,  claims  and  reasonai^le 
profit,  as  aforesaid,  to  oflbr,  at  such  time  and  tmtnB  as  he 
might  deem  best,  to  the  complainant  or  bis  family,  an  oppoi^ 
tunity  to  purchase  the  same  for  the  amount  afosesaid  ;.  lha/( 
the  possession  of  an  absolute  and  indefeasiUe  title,  free  from 
any  and  every  trust  in  law  or  equity,  was  the  only  condition^ 
on  which  he  would  purchase  said  estate,  and  diat,  undler  the* 
advice  of  his  counsel,  he  took  the  conveyances  thereof  to 
perfect  in  himself  such  a  title  ;  that  every  title  or  color  of 
tide,  oc  claim  ia  law  or  equity,  on  the  part  of  the  complain- 
ant, was  expressly  disavowed  and  guarded  against,  and  with 
special  care,  as  the  existence  of  any  interest  in  the  complain- 
ant would,  on  account  o£  bis  notorious  insolvency,  hove  put 
al  ruinous  hazard  the  whole  investment  of  this  defendant ; 
that  after  said  purchase,  in  times  of  peculiar  difficulty,  and 
under  great  embarrassments  in  the  procuring  of  die  necessary 
funds,  he  caused  the  building  to  be  erected  as  aforesaid ;  that 
after  its  completion,  as  the  complainant  professed  to  believe 
that  it  was  of  immense  value,  far  exceedmg  a(iny  estimate 
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thereof  made  by  this  defendant,  this  defendant  repeatedly 
offered  to  the  complainant  himself  the  privilege  of  purchas- 
ing the  same  for  the  amount  of  the  actual  expenditures, 
claims,  interest,  and  a  reasonable  profit  as  aforesaid  ;  which 
amount  the  complainant  assented  to,  and  was  fixed  as  the 
price,  after  some  discussions  as  to  the  sum  added  as  profit ; 
that  the  only  reason  known  to  this  defendant,  why  the  com- 
plainant did  not  purchase  said  estate  for  such  price,  was  his 
utter  want  of  means  and  credit,  and  the  refusal  of  others,  to 
whom  he  applied  to  make  advances  to  him,  on  his  security 
or  the  security  of  the  estate  if  purchased  by  him ;  that,  to 
make  the  purchase  more  easy  to  the  complainant,  this  de- 
fendant offered  to  extend  the  time  of  payment  of  parts  of  the 
purchase  money,  and  also  to  allow  his  own  name  to  remain 
on   parts   of   the  outstanding    liabilities;    that  after  giving 
to   the   complainant  such   opportunities,  and  after   having 
waited  the  whole  time  asked  for  by  the  complainant  himself, 
and  after  having  notified  him  long  previously  of  his  intent  so 
to  do,  unless  the  purchase  was  made  by  him,  he  at  length,  in 
September  last,  advertised   the   same   for  sale   at  auction, 
which  sale  the  complainant  prevented  by  the  injunction  ob- 
tained as  aforesaid  ;  that  although,  as  he  was  advised  by  his 
counsel,  the  injunction  would  at  the  hearing  be  at  once  dis- 
solved, he  afterward,  in  November,  gave  to  the  complainant 
another  opportunity  for  sixty  days  to  purchase  the  estate  on 
terms  as  liberal,  and  assented  to  by  the  complainant  himself, 
having  added  thereAo  only  the  actual  further  expenditures 
and  costs ;  that  after  the  dismissal  of  the  complainant's  bill 
under  the  stipulation  aforesaid,   this   defendant  again,   in 
February  last,  advertised  the  estate  for  sale  at  auction  ;  which 
sale  the  complainant  again  prevented  by  attachment  on  a 
writ ;  that,  when  so  advertising  said  estate  for  sale  at  the 
times  aforesaid,  it  was  the  intent  of  this  defendant  by  such 
sale  to  ascertain  and  obtain  the  full  value  of  the  estate ;  that 
it  was  his  purpose,  notwithstanding  all  the  vexatious  pio- 
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oeedings  of  the  complainant,  if  the  same  should  sell  for  a 
sum  exceeding  the  amount  of  his  expenditures  and  claims  as 
aforesaid  and  a  fair  profit,  to  give  to  the  complainant  or  his 
family  the  whole  net  surplus  of  the  proceeds,  unless  res- 
trained  by  the  proceedings  under  the  bill  of  the  said  Bliss 
pending  as  aforesaid  ;  that  by  these  various  proceedings  and 
stratagems  of  the  complainant,  done  in  gross  violation  of  good 
fiiith  and  of  his  own  positive  agreements,  a  public  sale  was 
rendered  impossible ;  that  the  object  of  the  complainant,  as 
this  defendant  believes,  was  thereby  to  compel  this  defendant 
to  continue  to  hold  said  estate  till  the  complainant  could,  by 
some  change  of  times  or  some  lucky  accident,  procure  the 
purchase  money,  hoping,  that  this  defendant  would,  however 
reviled  or  injured  by  him,  renew  the  offer  to  himself  or  his 
family  ;  that  this  defendant  was  absolutely  unable  to  continue 
to  hold  said  estate,  for  the  whole  cost  of  which  (excepting  a 
very  small  sum  furnished  from  his  own  means)  he  was  in- 
debted to  others,  the  payment  of  a  large  portion  of  which 
debt  was  due  and  urgently  demanded  and  extension  of  time 
refused  ;  that  in  this  state  of  things,  with  these  large  debts, 
the  times  hard  beyond  example,  the  estate  of  very  uncertain 
value  and  liable  to 'depreciation,  the  title  injured  by  the  pre- 
tensions of  the  complainant  and  incumbered  by  his  malicious 
attachment,  he  had  but  one  way  to  relieve  himself  from  the 
risk  of  utter  bankruptcy  and  ruin,  to  wit,  by  selling  the  es- 
tate at  private  sale  to  one,  who  from  his  situation,  as  lessee, 
could  be  induced  to  give  its  full  value  ;  that  he  therefore  sold 
it,  while  under  such  attachment,  to  David  Kimball  as  afore- 
said, for  the  highest  price  which  he  could  obtain  for  the  same, 
a  price  which  he  believed  and  still  believes  to  have  been  its 
full  value ;  that  afterwards,  when  the  attachment  was  dis* 
solved  by  the  dismissal  of  the  suit  at  law,  the  proceedings 
now  pending  were  openly  threatened  by  the  complainant ; 
that  therefore,  while  the  complainant  assumes  such  a  position 
and  urges  such  claims,  this  defendant,  as  to  all  the  proceeds 
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of  such  sale  received  or  to  be  received,  and  the  dispofiitioDy 
which  he  may  make  thereof,  holds  himself  accountable  only 
lo  his  own  sense  of  right,  claiming  a  full  and  absolute  discre- 
tion therein,  intending  in  this,  as  in  all  his  conduct,  to  deal 
honorably  towards  the  complainant  as  towards  others,  bat 
denying  his  right  to  compel  an  account  thereof  in  any  court 
whatsoever. 

And  this  defendant  sets  forth^  —  in  answer  to  the  several 
averments  of  contracts,  agreements,  promises  and  trusts  con- 
cerning the  premises  with,  to  or  for  the  benefit  of  said  com- 
plainant, in  the  said  bill  contained,  and  to  so  much  of  the 
said  bill,  as  sets  forth  any  pretended  contract,  agreement, 
trust  or  confidence  between  the  said  complainant  and  the  de- 
fendant, or  as  seeks  any  relief  or  discovery  of  this  defendant 
of  or  concerning  any  pretended  contract,  agreement,  trust  or 
confidence  between  this  defendant  and  the  complainant 
touching  the  said  lands  mentioned  in  said  bill  or  any  part 
thereof —  the  Statute  of  Frauds,  as  enacted  in  the  laws  of 
the  Commonwealth  of  Massachusetts,  by  the  first  section  of 
the  seventy-fourth  chapter,  and  the  third  section  of  the  fifty- 
ninth  chapter,  of  the  Revised  Statutes. 

And  this  defendant  says,  that  neither  he,  nor  any  person 
by  hun  lawfully  authorised  thereto,  did  ever  make  or  sign 
any  note  or  memorandum  in  writing,  or  any  writing  whatso- 
ever, of  or  containing  any  such  contract,  promise,  or  agree- 
ment, or  grant  or  declaration,  or  any  contract,  promise  or 
agreement,  or  grant  or  declaration  whatsoever,  with,  to  or  for 
the  benefit  of  the  said  complainant,  touching  the  sud  lands,  or 
creating  any  estate  or  interest  therein,  or  creating  or  declar- 
ing any  trust  respecting  the  same,  in  or  for  the  benefit  of  the 
said  complainant,  and  this  defendant  insists  upon  the  said 
Statutes  and  claims  the  same  benefit  therefrom,  as  if  he  had 
pleaded  the  same. 

And  this  defendant  says,  that  the  said  complainant,  after 
the  completion  of  the  said  building,  so  far  as  it  has  been,  or  is 
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intended  at  present  to  be  completed,  did  file  his  bill  in  equity 
in  the  Supreme  Judicial  Court  of  the  Commonwealth  of 
Massachusetts  against  this  defendant,  one  Elizabeth  Deblois, 
William  Hobbs,  the  Provident  Institution  for  Savings  in 
Boston,  and  the  President,  Directors  and  Company  of  the 
Merchants  Bank,  as  the  said  complainant  in  his  said  bill  of 
complaint  has  alleged,  wherein  the  said  complainant  stated 
himself  to  have  the  same  pretended  equitable  interest  in  the 
premises  he  now  claims,  and  insisted  upon  similar  pretended 
trusts  for  his  benefit,  and  made  the  same  claims  against  the 
defendant  which  he  now  makes,  and  complained  of  the  same 
pretended  wrong  and  injury  whereof  he  now  complains,  and 
prayed,  that  they  might  full,  true  and  perfect  answers  make 
to  the  premises  in  said  former  bill  alleged,  and  that  the  said 
Eldredge  might  be  enjoined  from  selling  and  conveying  to 
any  other  person  than  the  said  complainant  the  said  premises, 
and  might  be  compelled  to  execute  the  trusts  in  said  former 
bill  set  forth,  and  that  the  saiU  complainant  might  have  such 
other  and  further  relief  in  the  premises  therein  alleged,  as 
his  case  might  require  and  to  the  said  court  might  seem 
meet ;  that  this  defendant  appeared  to  the  said  suit  and  put 
in  his  answer  to  the  said  bill  of  complaint,  stating  among 
other  things  in  effect,  as  he  now  does,  that  this  defendant 
took  an  absolute  estate  in  the  premises  from  said  Deblois  and 
subject  to  no  trust  for  the  complainant,  and  denying,  that 
said  complainant  had  any  interest  whatever  in  the  premises, 
and  thereupon,  with  the  aid  and  advice  of  his  counsel,  the 
sud  complainant  did  agree  and  stipulate,  and  file  his  said 
stipulation  and  agreement  in  the  said  cause  under  his  hand, 
that  unless  he  should  within  sixty  days  fulfil  all  the  said  con- 
ditions therein  mentioned,  the  said  bill  should  be  dismissed 
with  costs  for  the  defendant.  And  afterwards,  it  appearing 
to  the  court,  that  the  terms  of  the  said  stipulation  had  not  ^ 
been  performed  by  the  said  complainant,  on  motion  of  the 

counsel  for  the  defendant,  it  was  ordered  and  decreed,  that 
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the  said  former  bill  be  dismissed  with  costs  for  the  defendant 
as  bjr  the  said  former  bill,  answer,  stipalation  and  decree  on 
the  files  of  the  said  court  remaining,  to  which  this  defendant 
fi>r  greater  certainty  craves  leave  to  refer. 

And  this  defendant  denies,  that  the  terms  of  the  said 
stipalation  were  first  proposed  by  this  defendant,  and  says, 
that  they  were  voluntarily  proposed  by  the  said  complainant 
as  herein  before  stated,  and  denies,  that  it  was  agreed  be- 
tween this  defendant  and  said  complainant^  that  this  de- 
fendant should  prepare  or  sign  the  same,  or  that  there  was 
any  delay  or  evasion  on  the  part  of  this  defendant  in  regard 
to  the  reducing  the  same  to  writing,  or  any  other  delay  or 
hindrance  than  such  as  he  believes  to  have  been  unnecessarily 
caused  or  created  by  said  complainant,  or  that  the  amount 
required  to  be  paid  by  the  terms  of  the  said  stipulation  was 
unreasonably,,  unjustly  or  extorsively  demanded  by  this  de- 
fendant, as  in  the  said  bill  is  alleged,  cfr  that  this  defendant^ 
or  any  one,  with  the  knowledge  or  assent  of,  or  in  pursuance 
of  any  concert  or  conspiracy  with  this  defendant,  ever  said 
or  insinuated,  or  did  any  thing,  with  any  intent  or  purpose  of 
in  any  way  obstructing,  or  hindering,  or  preventing,  the  said 
eomplainant  from  complying  with  the  terms  of  the  said  stip- 
uhlion,  or  that  he  was  so  hindered,  obstructed,  or  prevented 
by  any  thing  said,  or  inmnuated,  or  done  by  this  defendant,  or 
that  the  said  stipulation  was  procured  to  be  made  or  enticed 
into  on  the  part  of  the  said  complainant,  or  that  the  said 
eomplainant  was  delayed,  hindered,  obstructed  ot  prevented  in 
or  from  complying  with  the  terms  thereof  by  thid  defendant 
oir  any  one  acting  for  or  in  concert  with  him,  or  by  any  un- 
fear  or  undue  means  used,  as  fer  as  this  defendant  knows,  is 
informed,  and  believes^  by  any  person  whatsoever,  and  this 
defendant  avers,  that  the  said  bill,  now  exhibited  against  this 
defendant,  is  for  the  same  matter  as  the  said  bill  before  ex- 
hibtted,  and  this  defendant  insists  upon  the  same  proceedings 
and  deaee  in  said  former  suit  as  a  complete  bar  to  the  pre* 
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iODt  suil  of  the  said  complaiDant,  and  prays  that  he  may  have 
the  aaine  benefit  therefrom  aa  if  he  had  formaBy  pleaded  the 


And  this  defendant  says,  that  Setb  Bliss  herein  before 
mentioned,  to  whom  the  said  complainant  by  his  deed  bear- 
mg  date  the  twentieth  day  of  Jaly,  A.  D.  1840,  conveyed  all 
bis  pretended  right,  tide  and  interest  and  estate  in  the  said 
knds  and  binldiogs  as  herein  before  mentioned,  <m  or  about 
tbe  rixth  day  of  September,  in  the  year  of  oar  Lord  1841, 
exhibited  his  Bill  in  Equity  before  the  Justices  of  the  SiO* 
preme  Judicial  Court  of  the  State  of  Massachusetts  against 
this  defendant,  and  the  said  complainant  insisting  upon  the 
said  conveyance,  and  stating^  as  is  therein  stated,  and  praying, 
that  this  defendant  might  be  decreed  to  render  a  foil  and 
true  acconnt  of  the  emoont  paid  and  advanced  by  him  for 
tbe  purchase  of  the  said  estate,  and  for  the  erecdon  and 
completion  of  the  edifice,  and  of  the  liabilities  he  had  come 
Hnder,  and  which  were  outstanding  on  account  tfiereof,  and 
to  convey  said  estate  to  the  said  Bliss,  on  payment  being 
made  to  him,  this  defendant,  of  the  amount  of  molieys, 
which  he  had  so  pud  and  advanced,  and  for  his  services, 
care  and  responsibility  in  the  management  of  the  same,  and 
being  indemnified  against  his  said  outstanding  Kabilittes,  or 
to  sell  and  dKspose  of  said  estate,  under'the  dBreetion  of  the 
sud  Supreme  Judicial  Court,  and  after  reimbursing  himself 
the  amount  of  all  moneys  so  paid  and  advanced  and  for  his 
services,  caie  and  responsibility  aforesaid,  and  indemnifying 
himself  against  bis  said  InlHlities,  then  outstanding,  from  the 
proeeeds  of  such  sale,  to  pay  from  the  surplus  of  such  pro- 
ceeds a  certain  amount  of  moneys  claimed  by  the  said  Bliss 
in  his  said  Bill  to  be  payable  to  himself  therefrom  as  in  said 
Bill  particalariy  set  forth ;  and  further  praying,  that  he  the 
said  Blifls  might  have  such  further  and  other  relief  in  the 
psemises  afl>  the  nature  of  his  case  might  require  and  as  might 
be  agreeable  to*  Equity ;  and  further  specially  preying,  that 
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the  said  Justices  of  the  said  Supreme  Judicial  Court  would 
grant  unto  the  said  Bliss  their  writ  of  injunction  restraining 
this  defendant  from  selling  or  conveying  the  estate  to  any 
person  other  than  the  said  Bliss,  unless  by  a  sale  thereof  he 
should  realize  such  sum  as  should  be  sufficient  to  repay  him, 
this  defendant,  the  amount  of  all  his  advances  and  liabilities 
as  aforesaid,  and  for  his  care,  services  and  responsibility, 
and  also  a  surplus  sufficient  to  pay  to  the  said  Bliss  the 
whole  amount  of  moneys  so  as  aforesaid  claimed  by  him  in 
his  said  Bill,  and  enjoining  this  defendant,  in  case  of  such 
sale,  that  he  should  retain  from  such  surplus  the  amount  of 
said  moneys  so  claimed  by  said  Bliss,  and  not  to  pay  over  the 
same  to  any  person  other  than  the  said  Bliss,  until  the  further 
order  of  the  said  Court  in  the  premises ;  and  further  praying, 
that  a  writ  of  Subpoena  should  issue  to  this  defendant,  and 
the  complainant,  requiring  them  to  appear  in  said  Court  and 
answer  and  abide  the  order  and  decree  thereof  in  the  pre- 
mises ;  all  as  in  said  Bill  more  particularly  set  forth.  Where- 
upon, to  wit,  on  the  same  sixth  day  of  September  last,  such 
writ  of  Subpoena,  as  prayed  for  by  the  said  Bliss,  was  issued 
from  said  Court  unto  this  defendant,  and  the  complainant, 
and  on  the  same  day  duly  served  on  this  defendant,  and  as 
this  defendant  is  informed  and  believes,' at  the  same  time,  or 
soon  after,  and  long  before  the  filing  of  the  present  bill,  on 
the  complainant,  who  then  was  (if  he  is  not  now)  a  citizen 
and  resident  within  this  state  —  and  on  the  same  sixth  day  of 
September,  a  writ  of  injunction  was  granted  by  said  Court  as 
prayed  for  by  the  said  Bliss  in  the  said  Bill  against  the  de- 
fendant and  the  complainant,  enjoining  in  manner  and  form 
as  prayed  for ;  which  injunction  was  afterwards,  to  wit,  on 
the  seventh  day  of  the  same  September,  so  far  modified  by 
order  of  said  Court,  as  to  allow  this  defendant  to  sell  said 
estate  at  Public  Auction,  on  complying  with  certain  condi- 
tions ;  the  said  injunction  in  all  other  respects  to  stand  con- 
firmed until  the  further  order  of  the  Court ;  which  injunction 
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remaias  still  in  full  force,  and  has  neret  been  dissolved  ;  tinto 
which  bill  of  the  said  BKss  so  filed  as  aforesaid,  this  defend- 
ant appeared  in  said  Court,  long  before  the  filing  of  ^  pre* 
sent  bill  of  the  complainant ;  and  the  complainant  either 
hath  appeared,  or  was  held  to  appear  by  the  said  Subpoena 
long  before  the  filing  of  his  present  bill  of  complaint ;  whether 
he  hath,  in  lict^  appeared,  this  defendant  knoweth  not. 
Which  bill  of  the  said  Bliss  against  this  defendant  and  the 
compbinatit  is  still  pending  in  the  said  Supreme  Judicial 
Coart  of  the  Commonwealth  of  Massachusetts  for  the  County 
of  Saffidlk,  unto  which  this  defendant  and  the  complainant 
are  and  were,  before  and  at  the  time  of  the  filing  of  the 
present  bill,  and  ever  since,  held  to  answer,  aAd  m^e  and  wev« 
before,  and  at  the  time  of  the  filing  of  the  present  bill,  and 
ever  since,  enjoined  by  the  said  writ  of  injunctions  as  thei^itl 
set  forth. 

And  this  defendant  avers,  that  the  said  Bill  of  the  sftid 
Bliss,  so  pending,  as  aforesaid,  in  the  said  Court  agaiUst  this 
defendant  and  the  complainant^  is  for  and  concerning  the 
same  premises  as  the  present  bill  of  complaint,  that  the  said 
Coart  have  full  jurisdiction  in  Equity  over  all  the  said  partiei 
ted  premises,  and  that  this  defendant  and  the  complainant 
are  thereby  absolutely  withdrawn  and  restrained  by  law,  and 
under  heavy  penalties,  from  submitting  themselves  to  oiT 
acting  onder  the  decrees  of  any  other  Court,  made  in  ooitt^ 
pliance  with  the  prayer  of  the  complainant's  present  bill  of 
complaint.  And  this  defendant  sets  forth,  and  insists  Upon 
these  matters  also  as  a  complete  bar  to  the  domplainant'fl 
present  bill  of  tiomplaint,  and  he  prays,  that  he  may  havc^ 
the  same  benefit  thereof,  under  the  rule  of  this  Courts  as  if 
he  had  formally  pleaded  the  same  in  bar  to  the  said  bilK 

And  as  to  all  the  matters  in  the  said  bill  of  comphint^ 
which  this  defendant  has  omitted  or  declined  to  answer^  or 
has  only  partially  answered,  and  which  by  the  rules  of  this 
Court  in  Chancery,  he  is  not  bound  to  answer,  this  defendant, 
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insisting  upon  and  claiming  the  benefit  of  said  rules,  and  in 
no  wise  waiving  his  rights  by  any  partial  answer,  pniys>  that 
he  may  have  the  same  advantage  of  the  said  rules,  as  if  he 
had  pleaded  or  demurred  to  the  matters  aforesaid* 

The  answer  of  David  Eamball  was  as  follows : 
David  Kimball,  one  of  the  defendants,  also  put  in  an 
answer,  denying  the  rights  of  the  said  complainant,  and 
stating,  that,  after  refusing  to  take  a  lease  of  the  premises 
from  the  complainant,  he  hired  the  same  of  Eldredge,  not  as 
agent,  or  trustee  for  the  complainant,  but  as  owner  thereof* 
That  he  does  not  know,  or  believe,  that  the  said  Eldredge 
was  confidentially  employed  by  the  said  defendant  in  relation 
to  the  said  property,  but  that  the  said  complainant  did  abso- 
lutely release  all  his  rights  to  the  said  property  to  the  said  Eld- 
redge, and  that  he  cannot  now  set  up  any  right  against  the  said 
defendant  as  a  bona  fide  purchaser,  without  notice.  That  this 
defendant  had  not,  nor  has  any  reason  to  believe,  that  the  said 
complainant  had,  or  has,  any  legal  or  equitable  interest  in  the 
premises,  after  the  purchase  of  the  said  Eldredge  from  the 
said  Deblois,  but  at  the  same  time,  this  defendant  has  been 
informed  and  believes,  that  in  the  purchase  and  erection  of 
the  said  building,  the  said  Eldredge  did  expect,  that  the 
complainant  would  be  benefited  thereby,  and  that  it  was  the 
expectation  of  said  Eldredge,  that  said  complainant  would 
ultimately  be  the  owner  of  the  said  lands  and  buildings, 
provided  he,  the  said  complainant,  could  repay  to  said  Eld- 
redge what  moneys  he  had  expended  in  completing  the  same, 
and  relieve  him  from  all  the  liabilities  he  had  incurred,  and  a 
further  sum  for  profit  or  compen&tion  for  labor,  care,  trouble 
and  responsibility  in  the  premises,  or  on  some  such  terms,  he, 
the  said  complainant,  relying  wholly  on  the  honor  of  the  said 
Eldredge,  and  the  good  feelings  he  might  have  towards  the 
complainant  in  this  regard,  and  as  both  parties  well  under- 
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stood,  as  this  defendant  believes,  having  no  legal  or  equitable 
interest  in  or  claim  to  the  premises  whatsoever. 

And  this  defendant,  further  answering,  says,  that  the  said 
£]dredge,  on  the  first  day  of  March,  1842,  did  convey  to  this 
defendant  bona  fide,  by  deed  of  warranty,  with  release  of 
dower  of  the  wife  of  said  Eldredge,  the  said  land  and  build- 
ing, the  consideration  for  which  conveyance,  as  agreed  upon, 
was  nominally  sixty-two  thousand  five  hundred  dollars,  con- 
sisting in  part  of  specific  articles,  at  an  estimated  value ;  the 
whole  of  the  consideration  paid  and  secured  might  not 
be  of  greater  value  than,  but  was,  at  least,  of,  the  value  of 
sixty-two  thousand  dollars,  which  was  a  full  and  adequate 
price  for  the  same,  and  which  was  hondjide  paid  and  secured, 
as  hereinafter  mentioned ;  but  the  consideration  alleged  in 
the  deed  was  fifty-five  thousand  dollars. 

And  this  defendant  further  answering,  denies,  that  he  took 
the  said  conveyance  under  any  express,  or  tacit  agreement, 
or  understanding  with  said  Eldredge  to  aid  and  assist  him  in 
perfecting  a  title  to  or  disposing  of  the  said  premises  for  his 
said  Eldredge's  profit  or  advantage,  or  in  order  to  preclude 
the  complainant  from  asserting  or  establishing  any  pretended 
equitable  interest  in  or  title  to  the  said  land  and  buildings,  or 
under  any  other  express  or  tacit  agreement  or  understanding, 
than  is  expressed  in  the  said  deed,  by  which  said  Eldredge 
conveyed  the  premises  to  this  defendant ;  and  this  defendant 
says,  that  he  has  before  stated  the  whole  and  true  amount  of 
the  consideration,  as  nearly  as  he  can  estimate  the  same,  and 
says  that  part  of  the  consideration  was  paid  in  specific  articles 
delivered  to  said  Eldredge,  a  part  by  cancelling  said  Eld- 
redge's obligation  to  pay  the  sum  of  one  thousand  dollars 
and  interest  borrowed  of  this  defendant  by  said  complainant, 
and  originally  secured  by  mortgage  of  said  complainant  of 
the  premises,  and  the  remainder  over  and  above  the  then 
existing  mortgage,  which  mortgage  the  defendant  assumed  to 
pay,  was  secured  to  be  paid  by  negotiable  promissory  notes 
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made  by  this  defeadant,  payable  to  his  own  order,  and  en- 
dorsed and  delivered  to  said  EUredge,  payable  at  diflferent 
tiflaes, — some  of  whifih  wece  secured  by  mortgage  of  the 
premises,  and  some  by  mortgage  of  other  property  of  this 
dsfendaaty  some  of  whieh  notes  have  been  paid  as  they  be*- 
came  due,  —  and  all  have  been  paid,  which  have  become 
due,  fipom  the  proper  moneys  of  this  defendant,  —  and  this 
defendant  has  been  informed,  and  beUeves,  part  of  those, 
which  are  still  outstanding,  have  been,  and  as  far  as  he  knows, 
or  has  beeo  informed,  they  all  may  have  been  negotiated  bond 
Jidey  and  this,  defendant  does  not  know,  nor  has  been  in- 
formed, and  cannot  set  forth,  who  has  held,  or  does  hold  the 
same  or  any  of  them,  and  this  defendant  says,  that  no  agree* 
ment  or  understanding  was  ever  had,  or  made  between  the 
said  Eldredge  and  this  defendant,  relative  to  the  said  notes 
or  any  of  them,  except  what  appears,  upon  the  face  of  the 
said  notes,  and  an  agreement  endorsed  upon  two  of  the  said 
notes,  to  the  effect,  that  so  much  if  any  thing  should  be  de- 
ducted from  the  amount  of  these  two.  notes  as  might  be 
necessary  to  indemnify  this  defendant  for  the  amount,  if  any 
thing,  for  which  any  execution,  which  might  issue  in  said 
comfJainant's  said  suit  at  common  law,  might  be  duly  levied 
on  the  premises ;  since  the  termination  of  that  suit,  other 
notes  of  like  tenor  have  been  given  in  substitution  for  these, 
without  said  endorsement*  And'  this  defendant  insists  and 
submits,  that  he  is  not  bound  to  give  a  more  particular  or 
any  statement  of  the  manner,  in  which  said  considemtion  has 
been  paidi  or  secured  to.be  paid,  ot  who  have  held  or  now 
hold  the  said  promissory  notes ;  and  this  defendant  denies, 
that  the  said  conveyance  was  colhisively  or  fraudulently 
made,  or  was  made  with  any  design  between  him  and  said 
Eldredge  to  defraud  the  said  complainant,  or  to  displace  any 
equitable  claim  or  tide,  which  the  said  complainant  might 
have  to  said  estate,  or  to  defeat  or  embarrass  any  remedy  he 
might  haye  against  the  same,  or  upon  any  secret  trust,  under- 
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staodiAg  or  oonfidence,  that  if  the  complainaot  should  esfab* 
lish  his  lien  or  claim  thereon,  said  Eldredge  should  deliver  up 
said  notes  or  securities  to  this  defendant,  or  reinstate  him  in 
all  or  any  respect  as  be  was  before  the  said  conveyance,  or 
upon  any  other  secret  trust  or  confidence  between  the  said 
Eldredge  and  this  defendant  whatsoever. 

And  this  defendant  further  answering  says,  that  before  the 
conveyance  aforesaid  from  the  said  Eldredge  to  this  defend- 
ant) he  had  notice  of  the  dealings  of  the  said  complainant 
and  of  said  Eldredge  in  relation  to  said  property,  but  this 
defendant  denies,  that  he  had  at  the  time  of  receiving  the 
said  conveyance  and  paying,  so  far  as  it  was  paid  at  that 
time,  and  securing  to  be  paid,  the  consideration  therefor,  in 
the  manner  before  stated,  any  notice  of  any  right,  title,  in« 
terest  or  claim  of  the  said  complainant  in  or  to  the  premises^ 
or  any  reason  to  suspect  or  believe,  or  did  believe,  that  the 
said  complainant  had  or  claimed  to  have  any  right,  title  or 
interest  in  law,  or  equity,  in  or  to  the  said  property,  as  in  the 
said  bill  is  alleged ;  but  this  defendant  had  notice,  that  the 
said  complainant  had  previously  made  some  claim  in  respect 
to  the  premises,  by  filing  his  bill  in  equity  against  the  said 
Eldredge  in  the  Supreme  Judicial  Court  of  Massachusetts^ 
which  bill  had  then  been  dismissed,  and  the  said  complainant 
had  brought  his  action  at  law,  and  attached  the  said  premises 
as  the  property  of  the  said  Eldredge,  which  action  was  then 
pending ;  and  this  defendant  had  good  reason  to  believe,  and 
did  believe,  that  said  complainant  had  abandoned  all  claim 
to  any  title  or  interest,  legal  or  equitable,  in  the  premises, 
other  than  such  as  might  have  been  acquired  by  the  said 
attachment,  which  was  provided  for  as  aforesaid ;  and  this 
defendant  denies,  that  he  did,  during  all  or  any  part  of  the 
period  in  the  said  bill,  in  that  behalf  mentioned,  know,  or 
have  any  reason  to  believe,  or  did  believe,  that  tlie  said 
Eldredge  was  merely  a  trustee  of  the  said  property  for  the 
ultimate  benefit  of  the  said  complainant,  or  that  the  legal  or 
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equitable  title  of  the  said  complainant  were  caused  to  be  ap« 
parently  vested  in  the  said  Eldredge,  in  pursuance  of  any 
such  purpose,  as  in  the  said  bill  is  alleged,  and  denies  that 
this  defendant,  during  the  said  period,  in  the  said  bill  men- 
tioned, or  any  part  thereof,  treated  with  the  said  complainant 
as  the  real  owner  of  the  said  property. 

And  thts  defendant,  further  answering,  says,  that  the  said 
complainant  did  make  the  agreensent  with  this  defendant  for 
the  rent  of  the  halls  to  be  made  in  ^said  building,  before  the 
erection  thereof,  as  in  said  bill  is  alleged,  which  said  agree- 
ment is  in  the  possession  of  this  defendant,  and  which  he 
produces,  and  to  which  for  greater  certainty  he  refers,  and  a 
copy  of  which  he  herewith  files,  and  which  agreement  this 
defendant  believes,  and  so  told  said  complainant,  became  null 
and  void,  and  of  no  effect  whatsoever,  and  has  always  been 
so  treated  by  this  defendant,  by  reason  of  the  inability  and 
failure  of  the  said  defendant  to  erect  the  said  building,  or 
comply  with  the  terms  of  his  agreement  with  the  said  De- 
blois  in  said  bill  mentioned,  so  as  to  obtain  any  title  to  the 
premises. 

And  this  defendant  further  answering,  says,  that  there  was 
no  dispute  between  the  complainant  and  this  defendant, 
which  was  referred  to  referees,  touching  said  agreement  or 
lease  ;  but  there  was  a  difference  between  said  Eldredge  and 
the  Corporation  before  mentioned,  of  which  the  defendant 
was  the  Treasurer,  and  a  member  of  a  committee,  to  hire  the 
premises  of  said  Eldredge  for  the  Corporation,  respecting  the 
amount,  which  the  said  Corporation,  under  the  circumstances, 
ought  to  pay  to  said  Eldredge  for  rent  of  the  premises,  and 
said  Eldredge  and  said  Corporation,  by  this  defendant  and 
one  Alfred  A.  Wellington,  a  committee  for  that  purpose, 
agreed  to  submit  the  same  to  the  arbitration  of  certain 
referees,  who,  by  an  agreement  between  said  Eldredge  and 
said  Corporation,  were  to  take  said  former  agreement  with 
said  complainant,  as  the  basis,  upon  which  to  decide  the  rent 
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to  be  paid  by  said  Corporation,  and  to  take  into  considera- 
tion any  deviations  there  might  have  been  made  from  the 
said  contract,  with  all  other  matters  and  things,  that  might 
appertain  thereto,  and  were  to  decide  what,  under  all  the 
eircamstances,  should  be  an  equitable,  just  and  proper  rent 
for  the  said  Corporation  to  pay  to  the  said  Eldredge,  and  this 
defendant  says,  that  this  matter  was  conducted  by  said  Eld- 
redge on  his  part  before  the  referees,  and  by  this  defendant 
on  the  part  of  the  said  Corporation,  as  the  parties  solely  in* 
terested,  and  the  defendant  denies,  that  the  said  complainant 
was  a  party  to  the  said  agreement,  or  with  this  defendant 
chose  said  referees,  or  that  there  was  a  word  passed  between 
said  complainant  and  this  defendant  relative  to  the  selection 
of  the  said  referees,  and  this  defendant  further  denies,  that 
the  whole  matter  was  conducted  by  the  complainant  as  the 
real  party,  or  that  he  was  the  real  party,  or  acted  as  such  at 
the  hearing,  or  that  said  Eldredge's  name  was  only  formally 
used  in  said  agreement,  or  that  the  said  complainant  appeared 
before  the  said  referees  in  any  other  character  than  as  a  wit- 
ness, or  to  explain  the  plans  of  said  building  and  state,  or 
testify  respecting  the  same,  and  this  defendant  denies,  that 
be,  this  defendant,  pursuant  to  such  original  agreement  in 
said  bill  mentioned  in  that  behalf,  and  the  award  of  said 
referees,  or  pursuant  to  either  of  them,  became,  or  was  or  is 
at  law  or  in  equity  the  tenant  of  the  Halls  in  said  bill  men-* 
tioned,  or  either  of  them,  under  the  said  complainant  for  any 
rent  whatever. 

And  this  defendant  further  answering,  says,  that  he  has 
been  informed  and  believes,  that  the  said  Eldredge  did  ad- 
vertise the  premises  for  sale  at  auction,  and  so  far  attempt  to 
sell  the  same  as  this  defendant  believed,  and  still  believes  he 
had  a  right  to  do,  and  as  this  defendant  believes,  not  in  pur- 
suance  of  any  fraudulent  intent  or  purpose,  as  in  said  bill  is 
alleged,  but  was  temporarily  enjoined  from  sdling  the  same  as 
10  the  said  bill  is  mentioned. 
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And  this  defendant  further  answering,  laysi  that  he  ha« 
been  informed  and  believes,  that  after  the  said  injunction  waa 
granted,  but  whether  before  or  after  it  was  removed  or  not 
this  defendant  does  not  know,  some  negotiation  was  opened 
between  the  said  Eldredge  and  said  complainant,  touching  or 
feinting  to  the  said  lands  and  buildings,  but  what  was  the 
nature  of  the  said  negotiation,  or  what  was  agreed  upon  or 
whether  any  thing  was  agreed  upon,  this  defendant  does  not 
know,  has  not  been  informed,  and  cannot  set  forth  as  to  hia 
belief. 

And  this  defendant  says,  that  the  said  Eldredge  on  the  first 
day  of  March  A.  D.  1849  did  convey  to  this  defendant,  by 
bis  deed  of  warranty  of  that  date,  with  a  release  of  dower 
of  the  wife  of  said  Eldredge,  the  said  land  and  buildings,  the 
consideration  expressed  therein  being  fifty-five  thousand  doi-> 
lars,  bat  the  true  and  real  consideration  being  as  herein  be- 
fore stated,  which  was  actually  and  himd  fide  paid  and  se- 
cured to  be  paid  at  herein  before  stated,  and  which  was  a 
foil  and  adequate  consideration  for  the  purchase  of  the  said 
land  and  buildings,  which  said  deed  duly  executed  by  the  said 
Eldredge  and  by  his  wife  this  defendant  produces  and  refers 
to  for  greater  certainty.  And  this  defendant  says,  that  at  the 
time  of  receiving  the  said  deed  and  conveyance  from  the  said 
Eldredge,  and  at  the  time  of  paying  and  securing  to  be  paid 
the  said  consideration  therefor  aa  aforesaid,  he  had  no  notice 
Bor  intimation  nor  reason  to  suspect  or  believe,  nor  did  sua- 
pect  or  believe,  that  the  said  complainant  had  or  pretended 
to  have  any  right,  title  or  interest  or  claiaa  in  or  to  the  said 
premises  saving  such  as  he  might  have  acquired  by  the  said 
attachment ;  and  this  defendant  insists  that  he  is  a  hani  fide 
purchaser  for  a  valuable  consideration,  without  notice,  and  is 
entitled  lo  protection  as  such  purchaser,  and  that  the  said 
complainant,  under  the  circumstances,  ought  not  to  be  allow- 
ed as  against  this  defendant  to  set  up  any  claim  to  any  right, 
title  or  interest  in  the  said  premises ;  and  this  defendant  not 
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waiving  this  ground  of  defence,  but  insisting  thereon,  prays 
that  he  may  have  the  same  benefit  therefrom  as  if  he  had 
pleaded  the  same.  And  this  defendant  says,  as  to  the  several 
averments  of  contracts,  agreements,  promises  and  trusts  con- 
cerning the  premises,  with,  to  or  for  the  benefit  of  said  com- 
plainant in  the  said  bill  contained,  and  as  to  so  much  of  the 
said  bill  as  sets  forth  any  pretended  contract,  agreement, 
trust  or  confidence  between  the  said  complainant  and  the  said 
Eldredge,  or  as  seeks  any  relief  or  discovery  of  this  defend-* 
ant  of  or  concerning  any  pretended  contract,  agreement, 
trust  or  confidence  between  said  Eldredge  and  the  complain- 
ant, touching  the  said  lands  mentioned  in  said  bill  or  any  part 
thereof,  says  that  neither  the  said  Eldredge  nor  any  person  by 
him  lawfully  authorized  thereto,  ever  made  or  signed  any  note 
or  memorandum  in  writing,  or  any  writing  whatsoever  of  or 
containing  any  such  contract,  promise  or  agreement,  grant  or 
dedaration,  or  any  contract,  promise  or  agreement,  grant  or 
declaration  whatsoever  with,  to  or  for  the  benefit  of  the  said 
complainant  touching  the  said  lands,  or  creating  any  estate  or 
interest  therein,  or  creating  or  declaring  any  trust  respecting 
the  same  in  or  for  the  benefit  of  the  said  complainant  as  re- 
quired by  the  Statute  of  Frauds  of  the  Commonwealth  of 
Massachusetts.  And  this  defendant  insists  upon  the  said 
statute,  and  claims  the  same  benefit  therefrom  as  if  he  had 
pleaded  the  same. 

The  cause  having  been  set  down  for  a  hearing  upon  the 
Bill,  Answer,  and  other  Pleadings  and  Evidence,  was  argued 
by  B.  R.  CuriU  and  S.  Greerdeaf  for  the  plaintifi* ;  and  by 
WUUam  fi.  Gardiner  for  the^  defendants. 

STORY,  J.  This  cause  is  one  of  extraordinary  complex- 
ity, and  no  small  difficulty,  as  well  in  the  principles  of  law 
involved  in  it,  as  in  the  conflicting  and  varied  details  of  the 
evidence.    It  has  been  most  fully  and  elaborately  aigued  at 
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the  bar;  and  to  discuss  it,  at  large,  upon  all  the  topics,  em- 
braced in  the  argument,  would  require  from  the  Court  a 
length  and  Tohime  of  opinion  and  reasoning,  totally  incon- 
sistent with  its  duties  to  other  suitors.  What,  therefore,  I 
shaH  endeavor  to  do,  is  to  bring  into  view  those  principles  of 
law,  which  must  form  the  foundation  of  the  ultimate  decree 
of  the  Court,  with  such  allusions  onlj  to  the  evidence,  as 
may  serve  to  show,  what  are  the  conclusions  of  fact,  to  which 
I  have  arrived,  as,  on  the  whole,  the  best  supported,  without 
any  eflfbrt  to  reconcile  discrepancies,  or  to  explain  or  dissipate 
the  obscurities,  which  surround  many  parts  of  it.  And,  after 
M,  I  am  persuaded,  that  so  far  as  my  own  judgment  is  con- 
cerned, it  is  to  the  survey  of  the  cause  in  masses,  and  not  in 
minute  details,  that  I  may  hope  to  expound  the  grounds  of 
my  own  opinion,  and  to  enable  the  parties  to  take  the  opinion 
of  the  Supreme  Court,  upon  an  appeal  in  the  premises.  The 
bill  of  the  plaintiff  and  the  answer  of  Eldredge  present,  in 
truth,  the  entire  outline  of  the  case,  as  each  party  desires  to 
have  it  to  be  understood,  and  supersedes  the  necessity  of  any 
other  detailed  statement. 

The  great  points  in  the  cause,  to  which  all  others  are  sub- 
ordinate, and  on  which  all  others  depend,  are,  (1.)  Whether 
Eldrec^  originally  took  the  property  in  controversy  upon  trust 
for  the  ultimate  benefit  of  Jenkins,  substantially  as  stated  in  the 
bill ;  and  if  so,  (2.)  Whether  that  trust  is  one,  which,  in  point 
of  law,  it  is  competent  for  this  Court  to  direct  to  be  carried 
into  executbn. 

That  there  was  a  trust  of  some  sort  between  the  parties 
seems  to  me  clear  from  the  whole  evidence  in  the  case,  in- 
cluding the  answer  of  Eldredge.  The  latter  insists,  indeed, 
that  it  was  a  mere  honorary  understanding,  or  arrangement, 
dependent,  for  its  execution,  solely  upon  his  own  free  willy 
discretion,  and  pleasure,  and  by  no  means  constituting,  or 
intended  to  constitute,  any  trust  binding  in  law  or  in  equity, 
and  that  Jenkins  always  so  understood  it,  and  agreed  to  it. 
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At  the  same  time,  Eldredge  admits,  that  his  motive  in  en- 
gaging in  the  specuhttion  or  enterprise  was,  raainlj,  with  a 
view  to  the  benefit  of  Jenkins's  fiimiljr,  with  some  of  whom 
he  was  nearly  connected,  after  receiTing  a  full  remuneration 
for  bis  own  services  and  advances,  if  the  speculation  should 
torn  out  to  be  successful.  In  furtherance  of  tiiis  view,  he 
slates  in  his  answer,  ^^  And  this  defendant  denies,  that  any 
agreement  or  understanding  whatsoever,  except  the  express 
agreement  and  understanding  between  the  said  complainant 
and  this  defendant,  that  this  defendant  should  take  a  title  to 
said  property,  free  from  all  right  or  claim  on  the  part  of  the 
said  complainant,  express  or  implied,  in  hw  or  equity,  (as  in 
the  eompbinant's  seventh  interrogatory  is  inquired  for,)  ever 
existed,  or  was  made  between  the  said  complainant  and  thia 
defendant,  other  than  the  expressions  of  the  motives  and  de- 
sigps  of  this  defendant,  depending  wholly  on  his  own  free 
will,  and  discretion,  and  pleasure,  for  the  execution  thereof^ 
as  therewith  expressly  declared  and  fully  understood,  as  here- 
inafter fully  and  particularly  declared  and  set  forth,  and  every 
allegation  of  any  other  or  different  agreement,  or  understand- 
ing, express  or  implied,  in  the  said  complainant's  said  bill 
contained,  this  defendant  denies. 

**  And  this  defendant  says,  that  aldioi^h  there  was  no  such 
agreement,  as  by  said  complainant  alleged,  and  although  he, 
this  defendant,  always  refused  to  take,  or  bold,  any  convey- 
ance or  title,  excepting  an  absolute  and  unccmditionai  estala 
in  the  premises  free  from  any  trust  whatsoever;  nevertheless 
ho  freely  admits,  that  one  of  his  motives  in  purchasing  the 
aud  estate,  from  the  said  DeblcHS,  and  taking  the  conveyance 
thereof  from  her,  herein  stated,  was,  besides  the  hope  of  profit 
and  benefit  to  himself,  a  desire  also  to  benefit  the  complain^ 
ant's  femily,  and  with  them,  the  complainant  himself,  and 
that  this  defendant  then  believed,  that  if  the  said  boil<fing 
should  be  completed,  in  the  manner  projected,  it  might  yield 
some  pecuniary  profit^  and  that  it  was  his  design,  and  inten- 
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tion,  if,  in  the  end,  the  same  should  be  found  to  exceed  in 
value  the  amount  of  all  his  payments,  expenses  and  liabiltties 
therefor,  and  such  reasonable  profit  to  himself,  as  he  should 
in  his  own  discretion  think  right,  and  also  the  amount  of  cer- 
tain debts  then,  and  before,  and  now  due,  to  this  defendant, 
from  the  said  complainant,  and  also  from  a  member  of  his 
family,  then  to  give  to  the  said  complainant,  or  to  his  family, 
an  opportunity  to  purchase  the  same  for  the  amount  of  all  his, 
this  defendant's,  payments,  expenses  and  liabilities  therefor, 
and  other  claims  aforesaid.     And  this  defendant  freely  also 
admits,  that  he  did,  after  the  expiration  of  the  time  fixed  by 
said  decree,  and  not  before,  state  his  motive  and  design  afore- 
said in  conversation  with  the  said  complainant,  both  before, 
and  after  his,  this  defendant's,  receiving  the  conveyance  fi'om 
the  said  Elizabeth  herein  stated,  but  this  defendant  express* 
ly  declares,  that  while  thus  having  and  expressing  such  iqo- 
tive  and  design,  it  was  therewith  also  distinctly  declared  by 
this  defendant  to  the  complainant,  and  by  the  said  complain- 
ant at  all  times  well  known  and  understood,  that  no  agree- 
ment whatever  in  any  way  binding  upon  this  defendant, 
either  at  law  or  in  equity,  existed  or  was  made  or  should  be 
made,  or  was  intended  to  be  made  by  this  defendant,  or  be- 
tween him  and  the  said  complainant ;  nor  was  this  defendant 
to  be  in  any  way,  or  by  any  means,  a  trustee  for  the  complain- 
ant in  respect  of  the  premises,  but  that,  on  the  contrary,  the 
said  land  and  estate  was,  and  was  to  be,  the  property  of  this 
defendant,  absolutely,  and  unconditionally,  with  the  right  of 
disposal  thereof,  and  of  the  proceeds  thereof,  at  his  own  dis- 
cretion and  free  will  and  pleasure,  in  such  way  as  he  should 
think  fit ;  all  which  this  defendant  says  was  often  and  express- 
ly declared  to  the  said  complainant,  and  as  often  and  express- 
ly admitted  and  assented  to  by  said  complainant,  and  that 
said  declarations  and  admissions,  were  so  fiill,  clear,  and  ex- 
plicit, that  no  possibility  of  mistake  or  misapprehension,  could 
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or  in  fact  did  exist,  or  remain  on  the  part  of  the  said  com- 
plainant." 

On  the  other  band,  Jenkins  insists,  that,  althongh  it  was 
agreed  between  himself  and  Eldredge,  that  there  shoald  be 
no  written  agreement  given  or  held  by  Jenkins,  which  should 
evidence  the  nature  of  the  trust  between  him  and  Eldredge^ 
yet  that  it  was  positively  agreed,  that  Eldredge  shoald  hold 
the  properly  in  trust  for  him,  subject  to  the  agreement  be- 
tween them,  the  due  execution  of  which  required,  that  El- 
dredge, in  order  to  raise  money  to  complete  the  erections  on 
the  land,  should  possess  a  clear  title,  which  he  sltould  be  able 
to  convey  to  the  purchaser  free  from  all  incumbrances  and 
equities.  And  that  it  was  a  contemporaneous  arrangements 
that  Eldredge  should  make  and  keep  among  his  own  papers 
a  written  declaration  of  the  trust  to  evidence  the  same  in  the 
event  of  his  decease,  or  other  like  necessity.  The  Bill  charges, 
'<  That  as  said  Eldredge  had  not  the  capital  for  that  purpose, 
and  wouM  need  the  legal  title  to  said  property,  both  to  en- 
able him  to  borrow  money  to  secure  him  for  his  liabilities  as 
the  indorser  or  surety  of  your  Orator  and  for  the  compensa- 
tbn  to  be  paid  to  him  for  all  his  trouble  in  the  business,  your 
Orator  formally,  distinctly,  and  solemnly,  agreed  with  said  El- 
dredge that  he,  said  Eldredge,  should  receive  a  conveyance 
of  said  land,  with  the  buildings  thereon,  from  said  Elisabeth, 
and  should  raise  money  thereon  by  mortgage,  in  order  to  fur- 
nish yoar  Orator  with  the  means  to  proceed  in  the  auction 
and  completion  of  said  edifice,  and  on  completion  thereof 
should  execute  and  deliyer  to  your  Orator  a  deed  of  convey- 
ance thereof,  your  Orator  agreeing  to  reimburse  to  said  BU- 
dredge,  or  save  him,  said  Eldredge,  his  heirs,  executors  and 
administrators  harmless,  and  indemnified  from  and  against  all 
payments,  which  he  or  they  might  be  compelled  to  make,  by 
teason  of  any  such  mortgage,  and  to  pay  to  him  or  them  a 
•citable  compensation  for  his  services  in  the  premises,  such 
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indemnity,  reimbarseinent  and  payment  to  be  secured  to  said 
Eldredge  by  a  lien  upon  said  premises* 

*'  And  the  said  Eldredge  further  agreed,  that  he  would  make 
a  declaration  in  writing,  specifying  the  terms,  trusts  and  con- 
ditions on  which  the  said  property  should  be  held  by  him,  and 
place  the  same  among  his  papers,  to  serve  for  the  disclosure 
and  manifestation  of  said  trusts,  terms,  and  conditions,  in 
the  event  of  his  decease,  or  other  like  necessity  ;  and  in  pur- 
suance of  said  agreement  with  said  Eldredge,  your  Orator 
procured  to  be  furnished  to  him  by  a  personal  friend  and  re- 
lation of  your  Orator  certain  securities,  upon  and  by  means 
of  which  the  said  Eldredge  borrowed  the  sum  of  about  Six 
Thousand  Dollars,  to  be  paid  by  him  to  said  Elizabeth,  in 
part  satisfaction  of  the  consideration  money  of  said  purchase, 
pursuant  to  the  decree  aforesaid,  and  which  sum  the  said 
Eldredge  afterwards  repaid,  and  relieved  the  securities  afore- 
said, and  returned  the  same  to  James  W.  Jenkins  Jr.,  the  per- 
son who  furnished  him  therewith,  out  of  moneys  received  by 
him  upon  a  mortgage  or  mortgages  of  said  land  ;  and  yoor 
Orator,  by  mutual  agreement  with  said  Eldredge  and  said 
Elizabeth,  and  for  the  sole  purpose  of  making  his  title  under 
her  appear  to  be  simple  and  unqualified,  and  not  with  any 
idea  of  parting  with  or  surrendering  his  beneficial  interests  in 
said  land  or  purchase,  but  the  more  effectually  to  secure  them, 
permitted  the  time  specified  for  fulfilment  of  said  decree  to 
pass  by,  without  compliance  with  its  terms,  and  said  Elizabeth, 
at  the  special  instance  and  request  of  your  Orator,  executed 
and  delivered  to  said  Eldredge  a  deed  of  said  land  dated 
August  the  24th,  A.  D.  1840,  a  copy  whereof  is  herewith 
exhibited." 

The  first  inquiry,  tlierefore,  is  whether,  taking  all  the  cir- 
cumstances together,  the  trust  was  a  mere  honorary  trust, 
such  as  has  been  stated,  possessing  no  legal  or  equitable  ob- 
ligation, and  resting  purely  in  the  good  will  of  Eldredge,  to 
be  fulfilled  or  not  by  him,  according  to  his  mere  pleasure,  or 
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it  was,  in  iact,  a  trust  to  be  operative  and  binding  between 
the  parties,  and  creating,  as  between  them,  whatever  might 
be  its  operation  as  to  third  persons,  a  clear  equitable  right  to 
have  the  property  transferred  from  Eldredge  to  Jenkins,  after 
dischaTging  all  the  incumbrances  and  charges,  properly  at- 
tached thereto.  This  is  a  question  of  no  inconsiderable  diffi- 
culty upon  the  actual  posture  of  the  evidence.  In  order  to  a 
JQSt  solution  of  it,  it  is  necessary  to  look  carefully  to  the  sit- 
uation of  the  parties,  when  the  negotiation  with  Eldredge 
tock  place,  to  the  objects  manifestly  in  view,  to  the  surround- 
ing circumstances^  and  to  the  subsequent  transactions  of  both 
parties. 

What  then  was  the  state  of  things  before  and  subsequent 
to  this  period  ?  Jenkins  was  an  experienced  builder,  perhaps 
somewhat  too  much  inclined  to  become  a  speculating  projector. 
Id  April,  1839,  he  purchased  at  public  auction  a  certain  par- 
cel of  land  at  the  corner  of  Tremont  and  Bromfield  streets, 
in  Boston,  for  $30,169.50,  then  owned  by  Miss  Deblois,  and 
constituting  the  premises  in  controversy.  Being  unable  to 
comply  with  the  conditions  of  sale,  a  new  arrangement  was 
made  in  May  following  between  Jenkins  and  Miss  Deblois, 
that  her  warranty  deed,  conveying  the  premises  to  Jenkins, 
should,  upon  the  execution  of  that  agreement  and  the  pay- 
ment of  $1000  by  Jenkins  to  her,  be  deposited  in  the  hands 
of  Thomas  W.  Phillips,  Esq.  in  escrow,  and  retained  by  Phil- 
lips until  the  24th  of  July  following ;  and  if  Jenkins,  on  or  be- 
fore that  time,  should  pay  to  Deblois  the  sum  of  $5042.50, 
with  interest,  &c.,  and  should  execute  a  note  to  Deblois,  for 
$15,127,  payable  in  five  years,  with  interest,  &c.,  and  also 
execute  a  mortgage  of  the  premises  to  Deblois,  as  security  for 
the  payment  of  the  note,  and  also  of  the  taxes  assessed  on 
the  premises,  Phillips  was  to  deliver  the  deed  to  Jenkins ;  other- 
wise, the  contract  for  the  sale  of  the  land  was  to  be  terminated 
and  annulled,  without  prejudice  to  Deblois's  right  to  claim 
damages  for  the  non-performance  of  the  contract ;  and  the 
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^1000  was  to  be  forfeited  to  Deblois.      Jenkins  paid  the 
^lOOOy  pursaaat  to  the  agreement. 

Jenkins  immediately  afterwards  went  into  possession  of  the 
land,  and  proceeded  to  excavate  the  same,  and  to  begin  the 
erection  of  a  bailding  thereon,  and  expended  a  large  sum  of 
money  thereon,  which,  in  his  Bill,  he  alleges  to  bafe  been 
about  $15,000.  His  resources  being  then  exhausted,  be 
was  unable  to  comply  with  his  agreement  by  paying  the 
$5042.50  in  July,  1839,  as  stipulated  ;  and  Deblois,  pressing 
payment,  threatened  to  sell  the  premises  at  auction.  In  order 
to  prevent  this,  Jenkins  filed  a  Bill  in  Equity  in"  the  Supreme 
Court  of  the  State  of  Massachusetts  in  May,  1840,  to  restrain 
the  sale,  and  for  relief,  and  an  injunction  was  accordingly 
granted.  The  answer  of  Deblois  having  been  put  in,  it  was 
then  agreed  by  the  parties,  and  accordingly  an  interlocutory 
decree  was  passed  on  the  22d  of  June,  1840,  that  if  Jenkins 
should,  on  or  before  the  20th  of  July,  1840,  pay  or  tender  to 
Deblois  the  amount  due  her  under  the  contract  of  May  ,1889, 
and  perform  all  the  other  parts  of  the  contract,  then  the  in- 
junction should  stand  continued  to  the  hearing  of  the  cause, 
unless  Deblois  should  accept  the  same  with  costs,  and 
perform  the  said  contract  on  her  part ;  in  which  event,  the  bill 
was  to  be  dismissed ;  and  also  to  be  dismissed,  if  Jenkins  failed 
to  tender  and  perform,  as  aforesaid.  Jenkins  did  fail  to  per- 
form his  part  of  tbe  agreement,  and  thereupon  the  bill '  was 
dismissed  accordingly,  on  or  about  the  20th  of  July,  1840. 

In  the  intermediate  time  between  the  passing  of  the  decree 
and  the  failure  to  (perform  it,  Jenkins  made  an  application  to 
Eldredge  for  his  aid  and  assistance  to  raise  money,  and  other- 
wise to  complete  his  enterprise.  It  was  thereupon  arranged 
between  Jenkins  and  Eldredge,  that  the  premises  should  be 
conveyed  by  Deblois  to  Eldredge  ;  and  accordingly  the  same 
were  conveyed  to  him  by  her  deed  dated  24th  of  August 
1840 ;  and  Jenkins  afterwards,  on  the  same  day,  in  order  to 
make  the  second  title  complete  in  Eldredge,  and  freeing  <<  it 
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from  the  exception  contained  in  Deblois's  deed,  excepting 
any  clause  or  demand,  made  by,  through,  or  on  account  of 
Joseph  Jenkins,  and  also  excepting  any  claim  or  demand 
arising  out  of  any  contract,  made  by,  or  with  said  Jenkins," 
executed  a  release  to  Eldredge,  by  which  he  admitted  in  terms, 
that  he  had  "  no  legal  or  equitable  right  in  or  to  the  same." 
From  that  time  forward,  Eldredge  continued  to  be  ostensibly, 
and  so  lar  as  the  second  title  was  concerned,  the  sole  and  ex- 
dusive  owner  of  the  legal  and  equitable  estate  in  the  prem- 
ises. Jenkins  was  subsequently  employed  superintending  the 
erection  of  the  building.  The  necessary  moneys  were  ad- 
vanced or  provided  by  Eldredge,  generally  upon  his  own 
credit,  but  sometimes,  as  it  should  seem,  through  the  aid  of 
the  credit  of  some  of  Jenkins's  relatives.  And  according  to 
the  testimony  of  Jenkins,  jr.  his  father  not  only  superintended 
the  building  after  Eldredge  had  the  title,  but  actually,  when 
Eldredge  ceased  to  advance  funds,  provided  work  and  mate- 
rials for  the  same,  on  his  own  account,  to  the  amount  of 
^3244.16. 

Now,  pausing  at  the  time  when  Eldredge  agreed  to  enter 
into  the  arrangement  with  Jenkins,  which  was  in  successful 
progress,  if  not  absolutely  and  definitively  completed  before 
the  expiration  of  the  time  assigned  by  the  decree  for  the 
payment  of  the  money,  or  the  dismissal  of  the  Bill,  what 
possible  motive  coul4  there  be  for  Jenkins  to  enter  into  it, 
unless  he  was  to  receive  ultimately  some  fixed  and  certain 
benefit  from  it  ?  He  had  already  embarked  a  considerable 
sum  of  money  in  the  enterprise  ;  he  had  bestowed  his  skill, 
time,  and  labor  upon  it ;  he  had  not  only  paid  money,  but  he 
had  entered  into  collateral  contracts  respecting  it,  which  were 
obligatory  upon  him.  If  then  he  was  about  to  part,  as 
between  himself  and  Eldredge  (for  the  question  might  be 
very  different  in  respect  to  the  rights  of  third  persons),  with 
all  his  interest  in  the  premises,  how  should  it  happen,  that 
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not  the  slightest  remuneration  or  indemnity  was  provided 
for  him  in  the  negotiation  with  Eldredge  ?  Was  he  to  sink  all 
that  he  had  expended  of  time  and  money,  for  the  benefit  ot 
Eldredge,  with  nothing  left  but  a  barren  spes  recuperandi^ 
resting  upon  the  mere  pleasure,  and  good  will,  and  generosity 
of  Eldredge  ?  Such  a  supposition,  with  reference  to  an 
embarrassed  man,  is  somewhat  startling,  especially  when  we 
look  as  the  magnitude  of  the  interest  at  stake.  If  there 
had  been  any  pretence,  that  Eldredge  entered  into  an  agree- 
ment only  to  remunerate  Jenkins  out  of  any  surplus,  in  the 
event  of  a  successful  termination  of  the  enterprise,  after  all 
other  incumbrances  and  charges  were  paid  for,  there  might 
be  some  ground  to  say,  that  Jenkins,  from  his  sanguine 
temperament,  was  content  to  rely  solely  on  that,  as  a  sort  ot 
Tabula  in  naufragio.  But  Eldredge  flatly  denies  any  such 
agreement,  and  treats  the  transaction  as  a  surrender  of  the 
whole  premises  to  himself,  unclogged  with  the  slightest 
charge  for  the  benefit  of  Jenkins.  And  then  again,  how  did 
it  happen  that  Jenkins  was  not  only  to  superintend,  but  that 
he  did  actually  superintend  the  erection  of  the  building  after 
the  conveyance  to  Eldredge,  without  any  agreement  or  under- 
standing (for  none  is  pretended)  for  any  remuneration  or 
compensation  for  his  future  labor  and  services  ?  It  is  true 
that  the  plaintiff  did  afterwards  make  a  charge  for  his  ser- 
vices, after  disputes  had  arisen  between  him  and  Eldredge ; 
but  that  claim  was  never  allowed.  The  manuscript  account 
since  produced  by  order  of  the  Court  contains  no  allowance 
of  any  such  compensation.  It  is  impossible  not  to  feel,  that 
there  is,  under  such  circumstances,  an  intrinsic  improbability, 
which  casts  a  shadow  over  this  part  of  the  case. 

But,  then,  it  is  said,  that  in  reality,  at  the  time  of  the 
negotiation  with  Eldredge,  the  case,  as  to  Jenkins,  was  hope- 
less, and  that  being  without  credit,  he  had,  and  could  have, 
no  reasonable  ground  to  believe,  that  he  could  find  any 
means  of  relief  beneficial  to  himself;  and  that  at  the  time 
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when  the  deed  was  with  his  consent  given  by  Deblois  to 
Eldredge,  the  decree  in  the  Equity  suit  had  become  absolute, 
and  all  rights  of  every  nature  of  Jenkins  in  the  premises  had 
become  extinguished. 

In  the  first  place,  it  is  by  no  means  clear,  that,  at  the  time 
of  giving  the  deed,  the  rights  of  Jenkins  were  extinguished, 
as  the  argument  supposes.  The  decree  in  the  Equity  suit 
was  a  mere  dismissal  of  the  suit,  by  the  agreement  of  the 
parties,  and  not  a  decree  of  dismissal  after  a  hearing  upon 
the  merits.  A  decree  is  a  good  bar  to  a  future  suit  only 
when  the  dismissal  is  upon  the  merits.  It  may,  under  other 
circumstances,  and  especially  under  circumstances,  like  those 
of  the  case  before  the  Court,  constitute  a  material  ground, 
why  the  Court  may  not,  in  its  discretion,  at  the  hearing, 
grant  any  relief  upon  a  second  bill ;  but  it  is  not  pleadable 
as  a  flat  bar  to  such  a  second  bill.  Besides  ;  why  might  not  a 
Court  of  Equity,  upon  such  second  biU,  have  directed  a  sale 
of  the  estate,  allowing  Deblois  to  become  a  bidder,  and,  if  the 
estate  should  sell  for  more  than  the  purchase  money,  to  de- 
cree the  surplus  to  Jenkins  ?  —  Certainly  there  is  no  insuper* 
able  barrier  in  the  doctrines  and  practice  of  a  Court  of  Equity 
to  prevent  such  a  decree. 

But  assuming  it  were  otherwise,  still  it  would  by  no  means 
follow,  that  because  Jenkins  had  no  legal  or  equitable  right 
to  the  premises,  Deblois  would  have  conveyed  the  premises 
to  Eldredge,  except  at  the  solicitation  of  Jenkins,  and  with  a 
view  to  benefit  the  latter ;  and  even  this,  if  in  the  nature  of 
a  good  will,  was  a  surrender  on  the  part  of  Jenkins,  of  claims 
valuable  to  him,  although  resting  in  the  mere  discretion  of 
Deblois. 

In  the  next  place,  it  is  manifest  that  Jenkins  was  lulled 
into  security  by  the  negotiation  with  Eldredge,  and  was 
thereby  induced  to  make  no  other  efibrts  to  obtain  relief, 
before  the  time  prescribed  by  the  decree  had  expired,  and 
that  he  placed  implicit  reliance,  and  unlimited  confidence. 
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not  only  in  the  ability  of  Eldredge  to  relieve  him,  but  also 
in  his  strong  friendship  and  earnest  desire  to  aid  him,  and 
this  may  well  account  for  the  iact,  that  he  suffered  the 
decretal  time  to  expire,  without  seeking  assistance  elsewhere, 
in  the  firm  persuasion,  that  Deblois  would  interpose  no  ob- 
jection, if  he  was  successful  in  obtaining  aid  from  any  quar- 
ter. In  this  respect,  it  is  plain,  that  he  was  not  misled,  and 
Deblois  waived  her  strict  rights  in  favor  of  Eldredge,  at  the 
solicitation  of  Jenkins.  It  is  equally  clear,  from  all  the 
evidence,  and  from  Eldredge^s  own  acknowledgment  in  his 
letter  of  the  5th  of  August,  1840,  that  Eldredge  was  fully 
persuaded,  that  the  speculation  would  be  a  safe  and  profita- 
ble one ;  and  that  he  should  receive  an  ample  renumeration 
from  it  for  his  advances  and  services,  or,  to  use  his  own  ex- 
pressive language  to  Mr.  Phillips,  that  he  should  <^  take  a  good 
shave  out  of  it." 

Then,  again,  it  is  said,  that  the  deed  of  release  of  Jenkins 
to  Eldredge,  of  the  24th  of  August,  1840,  already  alluded 
to,  demonstrates  that  Jenkins  then  claimed  no  legal  or 
equitable  title  in  the  premises,  and  professed  to  surrender  all 
claim  thereto,  so  that,  from  the  moment  of  the  execution  of 
that  instrument,  if  not  before,  Eldredge  ceased  to  be  a  trustee 
of  Jenkins  for  any  purpose  whatsoever.  But  it  appears  to 
me,  that  the  conclusion  drawn  from  this  transaction  does  not 
reach  to  the  extent  suggested.  It  proves  no  more  than  what 
was  the  original  and  admitted  intent  of  the  parties,  to  put 
into  Eldredge's  hands  the  whole  legal  and  equitable  title  to 
the  premises,  so  far  as  respected  third  persons,  so  that  he 
might  be  able  to  raise  money  thereon  to  complete  the  build- 
ing, and  discharge  the  incumbrances.  It  was  not  only  not 
inconsistent,  but  in  entire  harmony,  with  the  case  set  up  by 
the  bill.  The  legal  and  equitable  title  was  to  be  in  Eldredge, 
not  only  for  the  purposes  above  stated,  but  also  to  guard  the 
property  against  any  attachments  and  levies  by  the  creditors 
of  Jenkins.    Nay,  we  find  some  of  the  creditors  soliciting 
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tbe  conveyance  to  be  made  to  Eldredge  by  Deblois,  for  the 
Tery  reason  that  they  considered  it  to  be  for  their  interest. 
The  ultimate  trust  in  the  premises,  therefore,  (if  any  was 
intended),  was  designedly  to  be  a  trust  resting  mainly  in 
personal  confidence,  and  dependent  upon  the  good  faith  of 
Eldredge,  and  not  to  be  evidenced  by  any  written  acknowl- 
edgment, which  was  accessible  to  Jenkins.  Whether,  under 
such  circumstances,  it  is  a  trust  available  in  equity,  is  another 
question,  which  will  hereafter  be  considered. 

There  is  one  other  circumstance,  upon  which  some  stress 
has  been  laid,  which  may  be  noticed  in  this  connexion,  to 
which  I  confess  that,  under  all  the  circumstances,  I  attach 
very  little  weight.    It  is  the  conversation  testified  to  by  Moses 
Kimball,  as  having  taken  place  between  Jenkins  and  Eldredge 
on  the  6th  of  January,   1841. —  Kimball's  memorandum  is 
in  these  words;  '<This  day,  between  11  and  12  o'clock,  A. 
M.,  I  was  present  at  a  conversation  between  Mr.  Eldredge 
and  Colonel  Jenkins.    Mr.  Eldredge  requested  me  to  pay 
attention  to  what  he  said.    He  said,  that  in  a  letter  received 
from  Col.  Jenkins  that  morning,  he,  Jenkins,  stated  that  he, 
Eldredge,  stood,  in  his  relation  to  the  estate,  in  the  light  of 
mortgagee,  and  that  he  then  asked  of  him  (the  Colonel) 
whether  he  retracted  what  he  had  said  in  the  letter  —  after 
some  hesitation,  the  Colonel  referred  to  the  letter  as  stating 
the  matter  explicitly,  but  on  being  crowded  by  Mr.  E.  for  a 
definite  answer,  he  declined  to  answer  either  way.    Mr.  E. 
then  said,  that  he  must  cease  to  be  the  superintendent  of 
the  building.     Some  other  conversation  having  ensued,  Mr. 
E.  asked  Jenkins  if  he  wished  to  deny  that  the  estate  be* 
longed  to  him.     Col.  J.  said  no.     I  consider  that  your  title 
to  it  is  as  good  as  to  the  hat  on  your  head.    After  some  further 
conversation,  Mr.  Eldredge  asked  if  he  was  to  understand 
lum,  Jenkins,  to  say  that  he,  E.,  stood  in  relation  to  the  estate 
as  a  mortgagee — Jenkins  said  no,  it  would  be  foolish  for  me 

to  say  so.  —  Mr.  E.  then  said,  that  he  revoked  what  he  said 
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about  superintendenby."  What  is  this  but  the  reluctant 
confession  of  Jenkins,  forced  by  a  stern  necessity  against  his 
own  sense  of  the  truth  and  justice  of  the  case,  as  stated  in 
his  letter  of  the  same  morning,  and,  as  far  as  the  evidence 
goes,  in  conformity  to  what  he  constantly,  if  not  invariably, 
maintained  as  the  substance  of  his  arrangement  with  Eldredge  ? 
As  a  confession,  it  is  worth  nothing ;  as  a  waiver  of  rights^ 
previously  existing,  it  is  equally  insignificant. 

Without  dwelling  further  upon  these  general  considera- 
tions, I  must  say,  that,  upon  the  fullest  survey  of  the  general 
evidence  in  its  details,  as  well  as  in  its  general  structure,  it 
does  appear  to  me,  that  it  is  utterly  irreconcilable  with  any 
other  supposition  than  the  existence  of  the  confidential  re- 
lation of  principal  and  agent  between  Jenkins  and  Eldredge 
throughout  this  whole  transaction,  from  its  inception  to  its 
close.  I  do  not  say,  that  all  the  statements  and  circum- 
stances are  perfectly  reconcilable  with  each  other.  There 
are  conflicting  and  contradictory  statements,  and  opposing 
testimony.  Still  it  does  appear  to  me,  that,  taking  the  mass 
of  the  oral  evidence,  supported  as  it  is  to  a  considerable  ex- 
tent by  written  evidence,  the  Court  can  safely  arrive  at  no 
other  conclusion  than  that,  which  I  have  indicated.  I  am 
fully  aware  of  the  strong  denials  contained  in  Eldredge's 
answer,  and  of  the  just  weight,  which  is  to  be  allowed  to 
such  an  answer.  Still  it  must  be  weighed  against  other 
opposing  evidence  and  circumstances ;  and  I  may  add,  that 
much  which  is  contained  in  this  answer,  inevitably  leads  to 
the  conclusion,  that  Eldredge  had  always  present  in  his  mind^ 
that  he  was  not  acting  alone  for  his  own  exclusive  interest, 
but  that  the  interest  of  Jenkins  was  also  to  be  consulted  and 
sustained,  and  was  involved  in  his  acts.  On  the  other  hand, 
it  is  beyond  doubt,  that  Jenkins  always  considered,  that  his 
interest  was  mainly  to  be  consulted  and  sustained  throughout, 
and,  after  all  other  charges  were  paid,  that  the  residue  of 
the  proceeds  of  the  speculation  was  to  be  his.      Eldredge 
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ooald  not  bat  know  this ;  and  if  he  concealed  from  Jenkins, 
that  he  had  no  such  intention,  but  meant  to  act  solely  and 
ezclunTely  for  his  own  interest,  such  a  concealment  would, 
in  the  contemplation  of  a  Court  of  Equity,  constitute  a  medi* 
tated  fraud  upon  Jenkins.  The  letter  alluded  to  in  this  con- 
rersation,  although  in  Eldredge's  possession,  has  not  been 
produced  by  him.  It  might  throw  great  light  upon  the 
subject. 

I  wiU  now  proceed  to  su^^st  some  of  the  reasons,  which 
lead  me  to  maintain,  that  there  was  an  intentional  secret 
parol  trust,  behind  and  beyond,  but  in  concordance  with  the 
written  documents  conveying  the  tide,  upon  which  Jenkins 
and  Eldredge  originally  acted  as  the  basis  of  their  arrange- 
ments, and  which  was  never  waived  or  extinguished. 

In  the  first  place,  let  us  see  how  Eldredge  states  the  matter 
in  another  part  of  his  answer,  not  heretofore  referred  to. 
He  says,  **  that  he  never  did  agree  with  the  said  comphinant^ 
that  he,  this  defendant,  would  make  any  written  declaration 
or  memorandum  of  any  trust  or  condition,  as  in  the  said  bill 
of  oomfdaint  set  forth,  or  any  other  declaration,  or  memoran- 
dum, of  any  trust,  or  condition,  or  agreement,  whatsoever, 
touching  the  premises.  And  this  defendant  says,  that  it  was 
always  before,  and  at  the  time  of,  and  since  the  receiving  of 
the  said  conveyances  from  the  said  Deblois  by  this  defendant, 
expressly  declared  to  the  said  complainant,  and  assented  to 
by  the  said  complainant,  that  nothing  whatsoever  should  be 
written,  even  upon  the  subject  of  this  defendant's  intentions 
and  designs  aforesaid,  and  that  the  reason  thereof  was  also 
repeatedly  stated  to  the  said  complainant,  that  is  to  say,  that 
this  defendant  might  not,  by  any  such  statement,  incur  any 
fuk  of  aflfecting  his  own  absolute  tide  to  the  said  estate  and 
property,  even  by  such  a  statement  of  his  intentions,  which 
might  be  misconstrued,  inasmuch  as  he  intended  to  retain 
the  absolute  tide  and  disposal  thereof,  and  to  insure  to  him- 
self the  power  and  discretion  of  doing  therewith  as  he  might 
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think  right  and  best,  or  words  to  that  effect,  it  being  well 
understood  and  agreed  between  the  sdd  complainant  and  this 
defendant  at  all  times,  that  nothing  was  to  be  done,  or 
agreed,  whereby  any  express,  implied  or  resulting  trust  in  law 
or  equity  should  or  could  be  created  or  arise  for  the  benefit 
of  the  said  complainant,  and  this  defendant  denies  the  making 
of  any  expressions  to  any  person  whatsoever  of  any  intention 
or  purpose  to  make  any  writing  whatsoever  upon  the  subject, 
excepting  only,  that  at  some  time  after  the  receiving  the 
conveyance  from  the  said  Deblois  herein  mentioned,  and 
when  and  after  the  whole  title  and  estate  in  the  said  lands 
were  absolutely  and  unconditionally  in  the  said  defendant, 
Joseph  Jenkins,  junior,  a  son  of  the  said  complainant,  once 
said  to  this  defendant,  that  he  ought  to  make  some  writing, 
declaring  his  intentions  in  regard  to  said  estate,  as  he  might 
die  before  the  matter  was  ended,  and  in  that  case,  his  heirs 
could  not  know  and  carry  out  his  intentions,  or  something,  to 
that  effect,  to  which  this  defendant  answered,  that  he  should 
not  do  so,  and  added  that  it  had  been  expressly  declared  by 
him  to  the  said  complainant  from  the  beginning,  and  fully 
understood,  that  there  was  to  be  no  writing  whatever,  and 
for  the  express  reason,  that  this  defendant  would  have  his 
title  absolute  and  unincumbered  with  any  trust  or  condition 
whatsoever  in  law  or  equity ;  to  which  the  said  son  of  the 
said  complainant  replied,  that  his  request  was  not,  that  any 
paper  should  be  delivered  to  any  one,  but  simply  that  this 
defendant  would  place  such  a  writing  among  his  own  private 
papers,  that  in  case  of  his  death,  his  heirs  might  be  able  to 
do  with  the  estate,  what  he,  at  his  own  free  will  and  pleasure, 
would  do,  if  living,  for  the  benefit  of  the  said  complainant 
and  his  family,  or  something  to  that  effect ;  to  which  this 
defendant,  the  same  then  seeming  to  him  expedient,  replied, 
that  he  would  make  some  deed  of  trust  to  be  placed  among 
his  papers  to  provide  for  such  contingency.  And  this  de- 
fendant says,  that  he  intended  at  that  time,  and  believes  he 
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wasy  from  the  conversation  that  was  had,  clearly  understood 
to  intend,  by  the  expression  deed  of  trust,  only  a  paper  in  writ- 
ing expressive  of  his  designs  and  intentions  as  herein  set 
forth  and  no  other  or  different  writing.  But  after  said  conver- 
sation, this  defendant,  reconsidering  the  whole  matter,  thought 
it  inexpedient  to  make  any  writing  whatsoever,  and  did  not 
make  any  such  writing,  having  from  the  beginning  declared 
his  intention  to  do  nothing,  which  could  even  by  bare  possi- 
bility be  construed  as  admitting  or  creating  any  title  to,  or 
interest  in,  or  claim  in  any  way  to  or  upon  the  said  lands  and 
building  in  the  complainant." 

Now  I  would  remark,  that  this  statement  is  in  its  character 
somewhat  extraordinary.  It  denies,  indeed,  that  he,  Eld- 
redge  ever  intended,  by  any  written  memorandum,  to  fetter 
his  complete  legal  and  equitable  title  in  the  premises,  with 
any  trust ;  and  yet  it  does  admit,  that  he  did  tell  Jenkins,  jr., 
that  he  would  make  a  deed  of  trust,  and  place  it  among  his 
own  papers,  to  provide  for  the  contingency  of  his  death. 
Why  should  he  do  this,  if  he  was  not  conscious,  that,  in 
fiict,  all  the  parties  in  interest  understood,  that  such  a  trust 
was  intended  to  be  operative  ;  but  at  the  same  time  it  was  to 
be  such  as  would  not  interfere  with  the  unconditional  power 
to  dispose  of  the  premises  to  third  persons?  Eldredge 
admits,  that  he  never  did  execute  any  such  deed ;  but  he 
does  not  pretend,  that  he  ever  communicated  this  change  of 
intention  either  to  the  &ther  or  the  son.  Why  this  conceal- 
ment? 

But  this  statement  is  directly  contradicted,  in  its  most 
important  features,  by  Jenkins,  jr.  in  his  testimony.  Speaking 
of  the  negotiation  between  Jenkins  (the  father),  and  Eld- 
redge, he  says ;  '<  There  were  a  number  of  interviews  at  my 
6ffice  for  this  purpose,  and  finally  my  father,  in  presence  of 
J.  W.  Jenkins,  junior  and  myself,  proposed  to  Eldredge  that 
he  should  take  the  title  of  the  estate  and  mortgage  it  for  the 
necessary  amount,  and  upon  the  completion  of  the  building 


274  MASSACHUSETTS, 


Jenkins  v.  Eldxedge. 


convey  it  to  my  father.  Eldredge  had  often  said  that  he 
could  raise  the  money  if  he  could  have  the  title  in  his  own 
hands.  Eldredge  accepted  the  proposal  and  agreed  to  raise 
the  funds  necessary  to  the  completion  of  the  building  and 
the  payment  of  Miss  Deblois  on  short  time,  if  not  otherwise 
obtained  —  then  obtain  a  permanent  loan  covering  all  the 
liabilities  of  the  estate,  and  deed  the  estate  to  my  father 
subject  to  the  incumbrances.  My  father  agreed  for  this 
service  to  secure  a  handsome  compensation  to  Eldredge  by  a 
subsequent  mortgage  of  the  estate,  and  to  include  in  that 
compensation  a  mortgage  which  Eldredge  had  for  about 
$2000  on  a  farm  in  Barre.  This  Eldredge  agreed  to  dis- 
tinctly." Again  he  says ;  '^  It  was  agreed  that  Eldredge 
should  have  as  perfect  a  paper-title  as  could  be  made,  so  that 
he  could  raise  money  on  the  estate  expeditiously,  and  also 
that  he  might  not  be  subjected  to  any  trustee  process." 
And  again;  ^*  It  was  agreed  that  no  bond  should  be  given  by 
Eldredge,  but  that  he  should  make  a  memorandum  or  decla- 
ration of  trust,  which  he  was  to  keep  among  his  own  papers. 
This  agreement  was  made  before  Eldredge  took  the  title." 
But,  what  bears  more  precisely  on  the  point  under  considera- 
tion, again  he  says ;  <^  After  the  deed  had  been  made  to 
Eldredge,  I  was  told  by  some  of  my  friends  that  Eldredge 
talked  to  them  in  a  manner  different  from  his  manner  of 
talking  to  me  with  regard  to  this  matter,  and  they  thought 
my  father  should  be  put  on  his  guard.  In  consequence  of 
these  remarks  I  asked  Eldredge  the  next  time  that  he  came 
into  my  office  if  he  had  written  the  declaration  of  trust  which 
had  been  agreed  upon,  and  which  was  to  be  kept  by  him 
among  his  own  papers.  He  replied,  that  he  had  not,  and 
that  my  father  had  required  no  bond  from  him,  but  had  trust* 
ed  entirely  to  his  life  and  his  honor^  and  that  he  would  carry 
out  the  agreement  at  all  hazards.  I  said,  that  it  was  per- 
fectly apparent,  that  my  father  had  trusted  to  his  honor,  but 
that  it  was  understood  and  agreed  at  the  time  of  the  negotia- 
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tioD,  that  a  declaration  of  trust  was  to  be  made,  which  he 
might  keep  among  his  own  papers,  so  that  in  the  event  of 
his  death  the  very  object  of  the  whole  negotiation  might  not 
be  frustrated ;  he  then  said  he  had  no  objection  to  making 
such  a  declaration,  and  would  do  so  immediately."  Now, 
the  importance  of  this  testimony  cannot,  be  overlooked. 
But  it  is  said,  that  it  is  not  credible  testimony,  and  various 
and  minute  objections,  assailing  its  credibility,  have  been 
relied  on  at  the  argument.  Certainly,  standing  alone,  how- 
ever credible,  it  would  not  be  sufficient  to  impeach  or  out- 
weigh the  answer. 

But  it  does  not  stand  alone.  It  is  confirmed  in  its  leading 
points,  the  existence  of  the  trust,  by  the  testimony  of  Mr. 
Billiard,  who  was  the  counsel  of  Jenkins.  He  says ;  <^  I 
have  knowledge  of  such  an  agreement ;  my'knowledge  was 
obtained  from  declarations  of  Eldredge,  and  conversations, 
which  I  have  had  with  him,  and  conversations,  which  I  have 
heard  between  him,  and  Jenkins ;  at  the  time  when  this 
agreement  was  entered  into,  Eldredge  was  in  my  office  every 
day,  and  this  subject  was  frequently  and  freely  discussed,  and 
talked  over  between  us  ;  the  agreement,  as  I  understand  it, 
was  this,  that  Eldredge  should  take  a  conveyance  of  the 
estate  from  Miss  Deblois,  and  that,  by  a  mortgage  of  the 
property,  together  with  his  own  personal  security,  he  should 
raise  a  sufficient  sum  of  money  to  complete  the  building,  and 
that,  after  the  completion  of  the  building,  he  should  convey 
the  estate  to  Jenkins,  subject  to  such  mortgages  as  he  might 
have  put  upon  it  for  the  purpose  of  raising  the  money,  and 
that  he  should  receive  a  mortgage  subsequent  to  those  last 
mentioned  to  secure  his  own  compensation  for  his  services ; 
and  that  a  mortgage  of  a  certain  farm  in  Barre,  belonging  to 
Col.  Jenkins,  which  he  held  at  that  time  for  prior  indebted- 
ness, should  be  given  up,  and  that  amount  should  be  secured 
in  addition  to  this  compensation  for  services  by  this  subse- 
quent mortgage.     I  hired  an  office  in  Brazer's  building  about 
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the  middle  of  May,  1840,  and  I  was  sick  and  confiDed  to 
Diy  house  about  a  fortnight  after  that,  so  that  I  was  not  at 
my  office  until  about  the  first  of  June,  and  it  was  soon  after 
that  period  that  these  plans  were  first  disclosed  to  me  by 
Eldredge  and  Jenkins.  I  can  say  confidently,  that  it  was 
certainly  within  a  month  after,  that  I  knew  of  the  arrange- 
ment between  Eldredge  and  Jenkins.  Eldredge  once  inquired 
of  me  what  in  my  opinion  would  be  the  efiect  of  allowing  a 
certain  decree  of  the  Supreme  Court  in  relation  to  this 
property  to  expire  ;  whether  in  that  event,  if  he  should  after- 
wards take  a  deed  from  Miss  Deblois,  it  would  give  him  such 
an  absolute,  indefeasible  title  that  he  would  be  subjected  to 
no  trouble  and  embarrassment  from  the  creditors  of  Col. 
Jenkins  ;  whether  I  expressed  any  opinion  on  that  subject  or 
not,  I  don't  remember.  I  have  had  many  conversations  with 
Mr.  Eldredge  during  that  period  ;  he  has  often  stated  to  me 
that  he  held  the  estate  in  trust  for  the  benefit  of  Colonel 
Jenkins ;  he  has  often  spoken  of  it  in  terms  as  Col,  Jenkins's 
property ;  he  stated  to  me  that  he  was  acting  merely  as  an 
agent,  and  that  he  meant  to  be  well  paid  for  his  services.  I 
recollect  his  asking  me  at  one  time  how  much  I  thought  be 
ought  to  receive  for  his  services;  he  said  he  thought  the 
estate  would  be  a  fortune  to  Col.  Jenkins  ;  he  never  said  any 
thing  to  the  effect  that  he  was  under  no  obligations  to  convey 
the  estate  to  Col.  Jenkins,  or  that  it  was  all  to  depend  on  his 
free  will  and  pleasure,  and  nothing  to  that  import."  James 
W.  Jenkins,  also,  who  stood  in  a  peculiarly  confidential  rela- 
tion to  the  parties,  is  equally  explicit.  He  says  in  his  testi- 
mony ;  *^  During  these  interviews  with  Eldredge,  he  said, 
that  he  could  get  a  deed  of  the  estate,  if  I  woukl  furnish 
him  with  the  means.  At  one  time  it  was  proposed  and 
agreed  to,  that  I  should  furnish  Eldredge  with  negotiable  pa- 
per, upon  which  he  might  raise  $5000,  or  enough  to  pay 
the  instalment  to  Miss  Deblois.  It  was  also  agreed,  that  Mr. 
Eldredge  should  take  a  deed  of  the  estate  from  Miss  Deblois, 
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and  hold  it  for  the  purpose  of  raising  more  money  to  enable 
Colonel  Jenkins  to  complete  the  buildings.  The  paper, 
which  I  furnished,  was  returned  to  me,  as  not  being  known 
in  this  market  Mr.  Eldredge,  at  the  time  that  this  paper 
was  returned,  stated  to  me,  that  if  I  could  furnish  the  Colo- 
Del  with  other  paper,  not  too  long,  and  good,  that  it  could  be 
done,  no  doubt,  and  advised  me  to  do  so,  and  assured  me, 
that  I  should  be  perfectly  safe  in  so  doing.  Accordingly,  the 
next  time,  that  I  came  to  the  city,  I  met  Mr.  Eldredge  and 
Colonel  Jenkins,  and  finally  before  I  left  I  gave  Mr.  Eldredge 
other  paper,  for  the  purpose  of  saving  the  estate  to  Colonel 
Jenkins.  It  was  agreed,  that  this  paper  should  be  used  as 
collateral  security  for  Eldredge  to  raise  the  money  upon. 
It  was  sent  back  in  a  few  weeks  to  me.  After  all  other 
plans  for  raising  the  money  had  fallen  through,  Mr.  Eldredge 
said,  that  if  the  title  was  in  him,  he  could  raise  the  money  to 
complete  the  work,  but  he  said  all  along,  that  he  had  no 
means,  in  himself,  of  raising  the  money  in  order  to  get  the 
title.  During  these  negotiations  there  were  frequent  meet- 
ings between  Eldredge,  Jenkins  and  myself,  at  the  office  of 
HiUiard  and  Jenkins  in  State  street,  to  talk  over  the  general 
objects  of  this  business.  The  agreement  there  made  was, 
that  Mr.  Eldredge  should  take  the  deed  from  Deblois,  and 
raise  the  money  to  complete  the  building.  Joseph  Jenkins, 
jr.  was  generally  present  at  these  meetings,  and  HiUiard  some- 
times." Again  he  says;  "There  was  an  unqualified  bar- 
gain for  Mr.  Eldredge  to  take  the  estate  without  paying  any 
consideration  whatever,  except  for  the  land,  and  for  the  pur- 
pose of  its  being  completed  for  the  benefit  of  Col.  Jenkins — 
of  the  details  by  which  that  agreement  was  arrived  at,  I  can- 
not state,  as  I  was  not  present  at  all  the  interviews.  I  never 
was  present  at  any  interview,  when  it  was  arranged,  if  it  ever 
was  arranged,  in  what  manner  the  estate  should  be  recon- 
▼eyed  to  Col.  Jenkins."    And  again ;  <<  In  the  early  part  of 
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this  matter,  Mr.  Eldredge  said,  that  he  would  take  this 
property  into  his  hands  as  desired,  and  enaUe  the  Cokmel 
to  complete  the  bttilding,  but  that  he  would  not  be  legally 
bound  in  tb»  matter,  and  that  they  must  trust  to  his  life  and 
honor.  I  never  heard  any  thing  said  between  the  parties  in 
the  early  part  of  this  transacttoo  about  the  property  being 
sold."  There  is  much  more  in  the  testimony  of  the  same 
witness  to  the  same  eflect,  and  it  is  corroborated  in  its  main 
bearing  by  the  letter  of  EUredge,  addressed  to  him  under 
the  date  of  August  5,  1840,  explained*  by  the  accompanying 
circumstances  stated  in  his  testimony.  Mr.  Phillips's  testis 
mony,  as  far  as  it  goes,  supports  the  same  conclusion,  and 
shows  his  understanding,  that  in  taking  the  deed  from 
Deblois,  he  was  acting  as  Jenkins's  friend,  and  with  a  view 
to  benefit  his  femily  and  creditors,  and  that  the  most  he 
expected  from  his  agency  was  '^  to  take  a  good  shave  out  of 
it,'*  (the  estate).  Mr.  Bliss  also  states ;  <'  I  have  had  several 
conversations,  at  different  times,  with  Mr.  Eldredge,  since 
the  conveyance  of  the  estate  to  him,  in  which  he  always 
refused  to  give  me  any  legal  security  o&  the  estate,  and  also 
refused  to  accept  Col.  Jenkins's  ord'er  for  the  amount  which 
he  owed  me.  I  always  understood  from  him  that  he  held 
the  estate  in  trust,  not  legally,  but  honorably.  I  don't  know 
that  he  used  the  word  '  trust,'  but  he  always  gave  me  to 
understand,  that  all  be  expected  was,  that  he  should  be  paid 
for  his  expenditures  upon  the  estate,  and  also  to  receive  com*> 
pensation  for  his  services.  At  first  he  told  me,  that  he 
should  charge  $5000  for  his  services,  and  that  afterwards  in 
a  proposed  settlement  with  Col.  Jenkins,  he  had  agreed  to 
take  9500  dollars.  He  once  ofiered  to  convey  the  estate  to- 
me, if  I  would  pay  his  claim,  and  get  the  consent  of  CoL 
Jenkins.  These  conversations  took  place,  I  think,  on  the 
first  half  of  the  year  1841.  My  impression  is  very  strong, 
that  the  offer  to  convey  to  me,  subject  to  Jenkins's  consent, 
was  made  soon  after  the  building  was  occupied.     I  cannot 
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undertake  to  be  very  confident  «bo«t  the  time,  bat  I  am  very 
positive  as  to  the  fact''  The  letter  of  Eldredge  to  J.  W. 
Jenkins,  o(  May  1,  1841, 1  cannot  but  view  as  showing,  that 
Eldredge,  upon  the  proposal  of  a  reference  between  himself 
and  the  plaintiff  of  this  property,  did  not  treat  it  as  his  own 
sole  concern  ;  but  that  he  held  it,  in  iact,  upon  some  honorary 
understanding,  that  he  was  to  receive  a  laige  compensation 
for  his  agency  therein.  He  there  says ;  '^  The  fact  is,  my 
iiiend,  that  I  am  resolved  to  play  iStkis  game  out  frankly,  fairly 
and  honestly,  yielding  no  right  wad  d<ung  no  wrong,  and  am 
prepared  to  make  a  proper  and  formal  reference  when  the 
terms  and  men  are  agreed  upon,  but  I  shall  not  swerve  an 
inch  from  the  pontion  that  I  have  taken,  viz.  that  I  shall  be 
paid  $5000  beside  aR  expenses,  or  if  they  do  not  like  that,  I 
wiU  refer  the  whole  maiieTj  and  in  case  I  do  refer  it,  shaH 
expect  you  to  appear  before  the  referees  as  a  witness.  There 
is  one  thing  certain,  that  if  that  property  should  ever  become 
fiurly  mine,  the  family  mil  he  better  off  than  they  would  be 
were  it  in  the  Colonel's  hands." 

There  is,  too,  a  letter,  written  by  the  plaintiff  to  Eldredge, 
snder  date  of  December  16,  1840,  which  is  important,  at 
least  to  show  what  was  the  plaintiff's  understanding  of  his 
rights  in  the  propefty,  and,  if  what  Jenkins,  jr.  states  of  the 
oooasion  of  writing  it  be  tnie,  it  furnishes  very  cogent, 
if  not  irresistible  evidence,  that  the  whole  transaction  was 
a  mere  agency  of  Eldredge  for  plaintiff.  He  says  (and  it 
is  in  answer  to  a  cross  inteirogatory  of  Eldredge)  ;  **  Some- 
tiaae  in  May  or  June,  1839,  my  fiither  agreed  to  purchase 
of  Mr.  Francis  a  gore  of  land  at  the  easteriy  end  of  the 
Deblois  land  between  Bromfieid  Street  and  Montgomery 
Hace,  the  consideration  for  whicii  was  to  be  $200.  Shordy 
after,  Mr.  Francis  called  at  my  ofiice,  and  told  me,  that  the 
deed  was  ready.  I  knew  nothing  of  the  situation  of  the 
maUer,  till  after  ray  father  had  discontinued  the  work  on  the 
building,  and  had  erected  on  this  gore  of  land  the  easterly 
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wall  to  the  height  of  about  thirty  feet.  I  understood, 
when  Eldredge  took  the  deed,  that  this  consideration  money 
had  not  been  paid  to  Mr.  Francis,  and  that  he  declined  giving 
the  deed  upon  the  terms  agreed  upon,  but  required  that  he 
should  have  $250,  and  that  the  chimneys  of  his  dwelling- 
bouse  should  be  carried  up  to  the  height  of  the  walls  to  be 
erected  by  my  father.  I  understood  also,  afterwards,  that 
Francis  had  raised  his  demand  to  $1000.  Eldredge  then 
came  to  me  and  told  me  these  facts,  and  that  he  wished  to 
secure  the  deed  of  that  gore  of  land,  and  that  he  intended 
to  pay  this  $1000,  but  that  he  wished  my  father  would 
write  him  a  letter  protecting  strongly  against  such  a  bargain, 
in  order,  that  the  whole  responsibility  should  be  thrown  upon 
Eldredge,  so  that  when  the  estate  should  be  conveyed  to  my 
father,  he  might  recover  from  Francis  the  difference  between 
$1000  and  the  original  consideration.  My  father  wrote 
such  a  letter,  a  copy  of  which  I  annex  to  this  deposition 
(Letter  marked  A).  The  letter  was  delivered  by  me  to 
Eldredge  in  person."  What  says  the  letter  ?  ''  Now,  sir, 
you  are  aware  that  the  ultimate  interest  in  this  matter  and 
in  the  building,  which  I  am  erecting  on  the  Deblois  estate,  is 
mine.  The  property  is  mine  virtually,  subject  only  to  the 
payment  of  such  amount  as  you  shall  have  paid  and  incurred 
on  that  account  when  you  shall  convey  the  property  to  me  : 
Therefore  I  do  hereby  protest  against  your  compliance  with 
the  last  proposition  of  said  Francis,  viz.,  to  pay  him  $  1000 
—  or  indeed  any  sum  above  the  $250  —  which  you  origi- 
nally stipulated  to  pay  him.  I  shall  hold  Mr.  Francis  to  the 
bargain  which  he  made  with  me  last  year,  notwithstanding 
any  transactions  you  may  have  with  him  —  unless  perhaps  I 
might  submit  to  the  proposition  to  which  you  assented  and 
upon  which  we  have  acted  in  the  erection  of  said  building. 
You  will  understand  that  whatever  you  pay  the  said  Francis 
for  said  gore  of  land  above  the  $250,  which  you  have  agreed 
to  pay,  you  must  do  at  your  own  risk  and  not  with  any  right 
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to  duarge  the  same  lo  me  in  die  adjustment  of  the  aflairs  of 
said  boiltfing."  No  written  reply  ever  appears  to  have  been 
made  to  ^is  letter ;  and  Eldredge  ia  his  answer  drSy  admits, 
that  die  protest  was  made,  but  that  he  told  the  plaintiff,  that 
it  was  a  matter,  which  C(»roeri)ed  himself  only,  and  that  he 
should  pay  Fmncis  the  $1000. 

Anodier  not  unimportant  oiromstance,  which,  I  agree, 
might,  standing  aione,^admit  of  being  deemed  a  mere  ofier 
to  reconvey,  as  owner,  independent  of  any  agency,  reqnires 
to  be  noticed,  because  it  stands  well  wkh  the  supposition  of 
aa  agency,  although  not  decisive  of  it.  tt  is  the  negotia- 
tion and  rendering  of  asi  account  of  expenditures  on  the 
building  by  Eldredge  to  the  plaintiff,  of  which  J.  W.  Jenkins 
gives  the  following  account.  '<  I  was  pres^it  at  an  interview 
between  Colonel  Jenkins  and  EUredge  at  the  Merchants 
Bank,  sometime  in  the  summer  <tf  1841,  which  was  the 
interview,  which  was  brought  about  hj  me.  Mr.  Eldredge 
exhibited  in  figures  and  memorandums  the  amount  of  the 
expenditures  on  the  building,  and  the  CoIonePs  indebtment 
to  him.  Colonel  Jenkins  objected  to  the  amount,  as  Mr. 
Eldredge  had  included  in  it  a  chaige  of  $9000  for  his 
serrices,  which  was  not  stated  as  commtsnons,  and  had  also 
induded  in  it  a  further  charge  of  some  9900  or  3600  dollars, 
for  broken^e.  They  talked  a  long  time  aboat  these  chafges. 
Colonel  Jenkins  oflbring  one  thousand  dollars,  and  Eldredge 
claiming  five  thousand  dollars;  and  finally  it  was  agreed, 
that  Mr.  Eklredge  should  be  paid  ^00  dollars.  This  vras 
the  lime  before  spoken  of,  when  it  vras  agreed,  that  a  mort- 
gi^  on  the  premises  should  be  given  fer  this  charge  and 
other  mdebtedness  of  Jenkins  to  ISdredge.  Tlie  charge  of 
brokerage  was  assented  to  by  Mr.  Jenkins,  if  Mr.  Eldiedge 
said  that  he  had  paid  it.  After  the  interview  spoken  of  in 
the  last  answer,  and  after  Colonel  Jenkins  had  obtained  an 
injunction  against  Mr.  EMredge  to  prevent  him  from  selling 

the  estate,  I  had  an  interview  with  Mr.  Eldredge  and  Joseph 
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Jenkins,  jr.  at  the  Museum  building,  at  which  Mr.  Eldredge 
agreed,  that  he  would  do  all  he  could  to  aid  the  Colonel  in 
getting  money  to  redeem  the  estate  out  of  his  bands,  by 
representing  it  to  capitalists  as  good  security.  Mr.  Eldredge 
has,  since  that  interview,  told  me,  that  he  never  believed, 
that  Colonel  Jenkins  would  be  able  to  raise  the  money. 
Eldredge,  afterwards,  I  think,  got  the  injunction  taken  off, 

and  afterwards  advertised  the  estate,  as  I  believe,  and  told 

* 

me  at  that  time,  that  if  Colonel  Jenkins  made  another  attempt 
to  stop  the  sale,  he  would  put  the  deed  in  his  pocket  and 
keep  it  there,  and  also,  that  if  be  had  been  allowed  to  sell  it, 
he  should  have  made  over  the  surplus  proceeds  for  the  ben- 
efit of  Colonel  Jenkins's  &mily,  and  that  it  would  have  been 
better  for  them  to  have  had  it  sold.'' 

There  is  yet  another  circumstance,  that  demonstrates,  that 
the  plaintiff  still  retained  an  interest  in  the  premises,  not- 
withstanding the  conveyance  to  Eldredge ;  and  that  b,  his 
procuring  securities  from  J.  W.  Jenkins,  his  relative,  to  aid 
in  the  operations  of  Eldredge.  This  is  not  denied  ;  and  yet 
it  seems  to  me  wholly  irreconcilable  with  the  notion,  that, 
immediately  upon  that  conveyance,  the  plaintiff  was  cut 
adrift  from  all  interest  and  connexion  with  the  property. 
These  securities  were  ultimately  returned  ;  but  what  use  was 
made  of  them  in  the  intermediate  time  is  not  satisfactorily 
explained,  nor  perhaps  is  it  very  material ;  for  it  is  manifest, 
that  they  were  received  by  Eldredge  to  aid  his  operations, 
and  were  procured  by  the  solicitations  of  the  plaintiff. 

These  are  some  of  the  main  circumstances  relied  on  in  the 
evidence  to  establish  the  case  made  by  the  bill,  and  denied 
by  the  answer  of  Eldredge.  The  question  is,  whether  they 
do  not  overcome  the  denials  of  the  answer  ?  The  evidence 
has  been  assailed  with  great  ability,  and  gifted  with  minute 
and  scrupulous  diligence,  to  shake  its  credibility,  and  to 
impugn  the  conclusions  to  be  drawn  from  it.  There  is  very 
little  direct  evidence  in  support  of  the  answer^  as  iofdeed. 
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hem  the  nature  of  the  case,  little  could  be  expected.  The 
release  of  the  plaintiff,  I  have  already  adverted  to.  It  ia  not 
only  not  inconsistent  with  the  trusts  set  up  by  the  bill,  but 
it  was  manifestly  indispensable  to  be  made,  in  order  to  in- 
duce capitalists  to  advance  the  funds  necessary  to  complete 
the  building.  The  conversation  stated  by  Moses  Kimball, 
has  been  also  adverted  to ;  and  it  is,  as  I  have  already  sug- 
gested, a  confession  coming  from  the  plaintiff  by  an  inexor- 
able necessity.  The  bill  in  Equity,  filed  by  the  plaintiff 
against  Eldredge  in  the  State  Court,  in  September,  1841, 
and  the  answer  thereto,  and  the  stipulations  agreed  between 
the  parties  upon  that  occasion,  do  not  seem  to  me,  so  &r  as 
the  present  question  is  concerned,  to  affect  the  posture  of  the 
case.  They  do  not  materially  shift  the  ground  of  the  present 
bilL  Nor  do  the  circumstances  of  the  reference  between 
Eldredge  and  David  Kimball,  or  the  statements  of  Mr.  Fiske, 
throw  any  new  and  important  lights  on  the  matter. 

I  do  not  go  over  the  particulars,  in  respect  to  the 
credibility  of  the  testimony,  which  has  been  so  powerfully 
pressed,  and  the  improbabilities  of  the  asserted  trust,  so  in- 
geniously insisted  on.  I  can  only  say,  that,  after  weighing 
the  whole  matter,  my  judgment  is,  that  the  trust,  such  as  it 
is,  is  sufficiently  established  by  the  evidence  to  overcome  the 
denials  of  the  answer. 

But  here  we  are  met  by  an  objection  -— that  much  of  the 
evidence  stands  upon  confessions  and  statements,  made  by 
Eldredge,  and  testified  to  by  the  witnesses,  which  are  not 
charged  in  the  bill,  so  as  to  let  them  in  as  proper  evidence. 
And  in  support  of  this  objection,  among  other  cases,  Hughes 
V.  GameUy  (2  Younge  &  Coll.  328),  Graham  v.  OKver,  (3 
Beavan  R.  124),  Earle  v.  Pickin  (1  Russ.  &  Mylne,  547), 
and  especially  Atwood  v.  SmaU  (6  Clarke  &  Finnell.  R.  360), 
are  cited.  I  had  occasion  in  the  case  of  Smith  v.  Bumham 
(2  Sumner  R.  612),  fully  to  consider  this  whole  matter ;  and 
I  remain  of  the  opinion  then  expressed,  that  there  is  no  dif- 
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ference,  and  ought  to  be  no  difference,  in  cases  of  this  sort, 
between  the  rales  of  a  coart  of  law,  and  diose  of  a  coart  of 
eqoily,  as  to  the  adnussion  of  such  evidence.  Its«daiifl'' 
sibiUty  may,  however,  be  properly  subject,  und^r  particnlar 
circumstaDces,  to  this  qualification,  (which  Lord  Cottenhaia  is 
said  to  liave  supported),  that  if  one  party  should  keep  back 
evidence,  which  the  other  might  explain,  aind  thereby  take 
him  by  surprise,  the  Court  will  giye  no  effect  lo  such  evi- 
dence, without  finst  giving  the  party,  to  be  affdcted  by  it,  an 
opportunity  of  controverting  it.  This  course  may  be  a  fit 
one  in  cases,  where,  otherwise,  gross  injustice  may  be  done. 
But  I  consider  it  as  a  matter  restmg  in  the  sound  discretioa 
of  the  Court,  and  not  ttr'vAlj  a  rule  of  evidence.  But  what* 
ever  may  be  the  rule  of  evidence  in  England  on  dns  pointy 
it  is  not  so  in  America ;  and  our  practice  in  Equity  causes, 
where  the  evidence  is  generally  open  to  both  parties,  rarely 
can  justify,  i£^  indeed,  it  ever  should  require,  the  introduction 
of  such  a  rule.  Mr.  Vice  Chancellor  Wigram,  in  Malcolm  v. 
Seotty  (8  Hare  R.  39, 68),  seems  to  me  to  have  viewed  the 
rule  very  modi  under  the  same  aspect  as  I  do.^  But,  at 
all  events,  the  practice  is  entirely  settled  in  this  Court,  and  I^ 
for  one,  feel  not  the  slightest  inclination  to  d^iart  from  it,  be 
the  role  in  England  as  it  may  be. 

The  result,  therefore,  at  which  my  mind  has  arrived,  is  this ; 
Brfore  the  time  had  expired  under  the  agfeement  with  De- 
blois,  the  plaintiff  entered  into  an  agreement  with  Eldredge) 
which  was  so  hi  completed  and  fixed,  as  that  each  party 
acted  upon  it  as  if  d^nitively  settled,  that  he  should  become 
and  act  as  the  agent  of  the  plaintiff  in  liie  premises ;  that 
Debl<»s  should  convey  the  legal  title  to  Eldredge,  and  that  in 
his  fiivor  Jenkins  riiould  surrender  bis  equitable  title  to  the 
same  agdnst  Ddi>lois,  and  should  consent  to  her  convey- 
ance to  Eldredge.  That  at  this  time  it  was  known  to  all  the 

I  See  also  Stoiy's  Eq.  Plead.  §  265,  a,  and  note,^edit  1844 
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parties,  that  the  plaintiff  had  expended  a  large  sum  upon  the 
premises,  amounting  to  about  $15,000.  That  the  object  of 
the  arrangement  with  Eldredge  was  to  clothe  him  with  the 
whole  legal  and  equitable  title  in  the  premises,  in  order 
to  enable  him  to  raise  funds  to  complete  the  building,  to 
dischaige  the  debts  due  to  the  creditors  thereon,  and  to  secure 
to  himself  an  ample  compensation,  as  agent,  for  his  services 
and  risks  in  the  undertaking.  That  after  he  was  remunerated 
for  these  expenses  and  charges,  Eldredge  was  to  reconvey 
the  premises  to  the  plaintiff,  and  that,  as  between  them,  the 
same  were  to  be  deemed  held  upon  a  parol  trust,  obligatory  and 
conclusive  between  the  parties.  That,  upon  the  faith  of  this 
arrangement,  the  conveyance  was  made  by  Deblois  to  El- 
dredge, and  the  release  or  order  by  the  plaintiff,  to  Eldredge. 
That  the  whole  of  the  subsequent  acts  of  the  plaintiff  in 
superintending  the  building,  and  in  attending  to  the  con- 
cerns thereof,  were  done  by  him,  as  the  ultimate  beneficial 
owner  thereof,  and  that  Eldredge  was  but  a  compensated 
agent,  and  not  the  true  owner.  That  the  subsequent  disputes 
and  controversies  between  the  plaintiff  and  Eldredge  have 
not  changed  or  extinguished  the  original  state  of  things 
under  this  arrangement.  That,  whatever  anomalies  appear  in 
the  acts  and  observations  of  the  parties,  at  different  times, 
were  the  result  of  this  ambiguous  character  of  the  arrange- 
ment, looking  one  way,  so  far  as  documents  spoke,  and  de- 
agned  by  the  parties  to  have,  as  between  themselves,  a  very 
different  operation ;  and  that  the  subsequent  struggles  were 
just  such  as  might  be  presumed  to  arise  from  the  diminished 
confidence  and  credit  which  each  of  the  parties  placed  in  th^ 
btegrity  and  good  faith  of  the  other. 

Such,  it  appears  to  me,  is  the  true  character  of  the  present 
case,  as  it  may  be  gathered  from  the  whole  evidence  in  the 
case.  It  is,  under  this  aspect,  a  case  of  trust,  resulting  from 
agency,  resting  in  parol,  and  intended  between  the  parties 
to    depend    upon    honorary    obligations;  but  still  to  be 
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atricdy  fulfilled.  In  this  view  of  the  case,  is  it  a  trasi, 
which  a  Court  c^  Equity  will  enforce,  or  is  it  one,  which 
merdy  rests  in  the  good  will  and  pleasure  of  Eldredge  to 
peribrm  or  not,  and  is,  otherwise,  incapable  of  being  exo- 
c«ted? 

It  strikes  me,  that  it  is  a  trust  of  a  somewhat  novel  and 
extraordinary  character,  and  not  exactly  arranging  itself  under 
any  description  of  Trusts,  which  are  usually  discussed  in  the 
elementary  works,  or  judicial  authorities.  It  possesses  mixed 
ingredients,  and  has  peculiarities,  which  never  before  have 
fiJlen  under  my  observation.  The  main  ground  of  objectioD 
against  it  is,  that  it  fiills  within  the  category  of  the  Statute  of 
Frauds.  It  is  essentially  a  Trust,  by  a  parol  agreementy 
respecting  an  interest  in  lands. 

It  is  contended  on  the  part  of  the  plaintiff  that  the  case 
is  taken  out  of  the  Statute,  (1.)  Because  il »  a  case  of  a  result- 
ing TVust ;  (2.)  Because  it  is  a  case  of  agency,  and  fully  estab* 
fished ;  (3.)  Because  Eldredge  has  been  guSty  of  fraud  in  his 
conduct  and  opeiations ;  (4.)  Because  it  is  a  case  for  specific 
performance,  the  plaintiff  having  partly  performed  his  part  of 
the  agreement,  and  not  being  now  in  a  coodit«)n  to  be  reui- 
stated  in  all  his  former  rights.  Of  coarse,  all  these  grounds 
are  contested  on  the  other  side.  My  own  opinion  is,  tint  the 
case  is  not  to  be  conridered  as  one  standing  purely  or  singly 
upon  either  of  these  grounds,  but  as  embracing  ingredients 
of  all  of  them.  Let  us  look  at  the  caae  under  dKse  several 
aspects. 

In  tiie  finst  place,  as  to  the  resulting  Trust.  I  agree  to 
the  argiMnent,  ihat  a  resalting  Trust  can  only  property  arise, 
by  the  consent  of  the  parties.  But  the  question  here  is, 
whether  the  circumstances  do  not  demonstrate  such  a  case  of 
consent.  The  main  objection  relied  on  i^gaiiist  it  seems  to  be, 
that  the  agreemmt  was  to  vest  the  whole  legal  and  equitable 
title  in  Eldredge.  Certainly  it  was  so ;  but  that  was  not  the 
whole  agreement.    The  agreement  was,  that  it  should  vest 
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in  Eldredge  stA  moda^  so  that  he  might  execute  all  the  ob- 
jects, and  raise  funds  to  complete  the  baildiDg.  To  do  this, 
aad  to  enable  him  to  give  a  perfect  titljs  to  capitalists  for  their 
advances,  he  was  to  have  the  virhole  legal  and  equitable  tiik 
m  himself;  and  as  agaiust  such  persons  making  advances,  it 
is  dear,  that  the  plain  tiff  had  no  rights  whatsoever.  But  as 
between  himself  and  Eldredge,  the  conveyance  was  a  mere 
aecority  for  the  advances  and  expenditures  of  Eldredge,  and 
a  oom|)eB8ation  for  his  services ;  and  then  the  residue,  after 
the  dischai^e  of  these  claims,  was  for  the  plaintiff.  At  the 
time,  when  the  agreement  with  Eldredge  was  made,  the 
plaintiff  had  a  clear  Equity  in  the  premises  against  Deblois. 
He  auflfered  it  to  expire  under  the  decree,  relying  upon  the 
agreement  of  Eldredge,  and  the  willingness  of  Deblois, — con- 
stdering  the  advances  he  had  made,  and  services  he  had  per- 
formed on  the  estate,  —  not  to  take  any  advantage  of  it  ^  a 
coKifidenee  which  was,  in  respect  to  Deblois,  well  founded  and 
established  in  the  event  All  the  parties  treated  it,  at  that 
tkne,  as  a  case,  where  the  plaintiff  was  the  real  beneficiary,, 
Bad  enlitled,.  if  not  to  an  equitable  title,  strictly  so  called,  yet 
as  entitled  to  a  sort  of  prescriptive  right  Now  I  am  not  called, 
upon  to  say,  that  at  the  time  when  Deblois,  in  consequence  of 
the  ariangements  widi  Eldredge,  conveyed  the  premises  to  him, 
the  plttntiff  had  entiiely  tost  his  Equity  in  the  premises,  as. 
against  Deblois.  I  entertain  great  doubts,  whether,  looking  ta 
aU  the  circamstances,  it  was  so.  But  what  I  do  say  is,  that,  at 
that  xerj  time,  the  plaintiff  had  expended  a  laige  sum  of 
money  on  ti»  premises ;  that  Debioia  never  could  have  con- 
veyed the  same  to  Eldredge,  without  the  plaintiff's  express 
solieitation  and  consent ;  and  that  Eldredge  was  in  no  just 
sense  a  purchaser  for  his  own  sole  account,  giving  a  full  value 
for  die  premises,  but  bought  with  a  full  knowledge  of  the 
e&lbanced  value  by  the  expenditures  of  the  plaintiff,  and  ka 
tke  purpose  of  giving  the  benefit  of  such  expenditures  as  a 
resniling  Trust  between  the  plaintiff  and  himself  in  the  pre* 
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raises.  In  this  respect,  it  approaches  very  nearly  to  the  case 
of  a  joint  purchase,  where  each  purchaser  is  to  have  an  in- 
terest in  the  purchase,  in  proportion  to  his  advances.  Now 
in  such  cases,  parol  evidence  is  clearly  admissible  to  establish 
the  Trust,  as  well  as  to  rebut,  control,  or  vary  it.  It  appears 
to  me,  that  it  may  well  be  treated  as  a  mixed  case ;  quoad 
the  plaintiff,  as  a  resulting  Trust  pro  tanto,  —  and  quoad  El- 
dredge,  as  a  Trust  pro  ianto  for  his  liabilities,  expenditures, 
and  compensation.  In  the  view  which  I  take  of  the  matter, 
it  was  a  resulting  Trust  ab  initio^  in  the  intention  of  both  par- 
ties, from  the  moment  of  the  agreement  and  conveyance, 
and  not  a  subsequent  understanding. 

But  here  we  are  met  with  the  objection,  that  no  parol 
Trust  can  be  set  up  in  opposition  to  the  written  documents ; 
and  that  the  conveyance  of  Deblois  and  the  release  of  the 
plaintiff  are  inconsistent  with  any  such  Trust.  The  answer 
has  been  already,  in  fact,  given  to  this  objection,  by  showing, 
that  the  Trust  is  not  inconsistent  with  the  documents,  or  pur- 
poses for  which  they  were  given  ]  but  is  in  harmony  with  the 
res  gesta.  But  the  Court  is  pressed  with  authorities  on  this 
point,  which  certainly  are  of  a  cogent  nature.  One  of  them 
is  Bartktt  v.  PickersgiU  (1  Eden  R.  515);  S.  C.  1  Cox,  15  ; 
4  East,  577  n.)  But  that  is  distinguishable  as  to  the  present 
point,  although  bearing  on  the  point  of  agency,  for  all  the 
consideration  did  not  move  from  Eldredge  for  this  purchase, 
in  my  view  of  the  evidence,  as  it  did  in  that  case  from  the 
agent.  The  case  of  Leman  v.  Whitley  (1  Russ.  R.  423)  is 
far  more  difficult  to  answer.  There  the  parol  evidence  to 
raise  a  Trust  was  rejected,  that  evidence  being  offered  to 
show,  that  a  son  conveyed  to  his  father  nominally  as  a  pur- 
chaser for  £400,  but  really  as  a  trustee,  in  order  that  the 
father,  who  was  in  better  credit  than  the  son,  might  raise 
money  upon  it  by  way  of  mortgage  for  the  benefit  of  the 
son ;  and  the  Master  •£  the  Rolls  (Sir  John  Leach)  held,  that 
the  case  was  within  the  statute  of  frauds,  and  that  it  must 


MAY  TERM.  1844.  989 


Jenkini  v.  £ldredg«. 


upon  the  documents  be  treated  as  a  purchase.  That  case  is 
not  quatuor  pedibus  with  the  presents  But  still  it  has  a  very 
stroDgy  not  to  say  stern  bearing  on  it.  I  confess,  that  I  have 
never  felt  satisfied  with  that  decision,  and  should  have  great 
difficulty  in  following  it,  even  if  there  were  no  authorities, 
which  seemed  fairly  to  present  grounds  for  doubt*^  Lee$ 
V.  NutiaU  (1  Russ.  and  Mylne  R.  53,)  which  will  presently 
be  cited  for  another  purpose,  looks  the  other  way.  Carter 
r.  Palmer,  (11  BlighR.  397,  418,  419)  in  the  House  of 
Lords,  although  distinguisbable  in  it^  circumstances,  does 
certainly  establish  a  principle,  letting  in  parol  evidence  to 
establish  a  Trust  in  a  case  of  Agency.  But  a  very  strong 
case  is  Morris  v.  Nixon,  (17  Peters  R.  H)9)  ;  S.  C.  (1  How. 
R.  118)  where  a  Trust  was  actually  enforced  upon  parol  evip 
dence  by  the  Supreme  Court  of  the  United  States^  in  contnetr 
diction  to  the  answer  of  the  defendant,  and  to  the  convey** 
ance  and  documents  passed  between  the  parties ;  and  in  many 
particulars,  it  approaches  very  near  to  the  present,  for  it  grew 
out  of  an  agency  as  to  the  premises.  Crijpps  v.  Jee  (4  Bro. 
Ch.  R.  471,)  is  equally  strong  to  the  same  purpose.  There 
was,  indeed,  slight  written  evidence  leading  to  the  conclusion, 
that  there  was  a  Trust  in  that  case,  contrary  to  the  written 
evidence  (as  there  is  in  the  present  case)  ;  but  the  main  evi* 
dence  to  show,  that  the  conveyance,  although  absolute  in 
form,  was,  in  £act,  a  conveyance  in  trust  to  discharge  incum* 
braAces^  with  a  resulting  trust  of  the  surplus  for  the  grantor, 
was  parol  evidence ;  and  upon  the  parol  evidence  the  Court 
established  the  Trust.    Indeed,  the  transaction  in  that  case 

m 

is  in  many  respects  the  counterpart  of  the  present. 

In  the  next  plaoe,  as  to  the  Agency.  It  appears  to  roe, 
that  here  a  confidential  relation  of  principal  and  agent  did 
exist ;  and  that  being  once  shown,  it  disables  the  party  from 
insisting  upon  the  objection,  that  the  Trust  is  void,  as  being 


1  See  2  Story  £q.  Jurisp.  $  1199,  note. 
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by  parol.  The  verj  confidential  relation  of  principal  and 
agent  has  been  treated,  as  for  this  purpose,  a  case  sui  gen- 
eris.  It  isdeemed  a  fraud  for  an  agent  to  avail  himself  of  his 
confidential  relation  to  drive  a  bargain,  or  create  an  interest 
adverse  to  that  of  his  principal  in  the  transaction  ;  and  that 
fraud  creates  a  trust,  even  when  the  agency  itself  may  be, 
nay,  must  be  proved  only  by  parol.  Bartlett  v.  Picker sgOl 
(I  Eden  R.  515)  ;  iS.  C.)l  Cox  R.  15 ;  4  East  R.  577  n.),  and 
Leman  v.  Whitley  (4  Russ.  R.  423)  are,  I  admit,  against  this 
doctrine,  —  not  wholly,  but  to  a  limited  extent ;  for  the  lat- 
ter case  excludes  a  case  of  fraud.  But  then  Lees  v.  NuttaU 
(1  Russ.  and  Mylne  R.  53)  expressly  decides,  that  if  an  agent 
employed  to  purchase  an  estate,  purchase  for  himself 
and  on  his  own  account,  he  becomes  a  trustee  for  the  princi- 
pal. In  that  case  the  whole  agency  and  trust  was  made  out 
by  parol,  and  the  purchase  was  from  a  third  person.  Carter 
v.  Palmer  (11  Bligh  R.  397,  418,  419,)  goes  the  full  length 
of  the  same  proposition. 

In  the  next  place,  as  to  the  asserted  fraud.  If,  as  the  ar- 
gument of  the  plaintiff  supposes,  Eldredge  originally  engaged 
in  the  undertaking  with  a  meditated  design  to  mislead  the 
confidence  of  the  plaintiff,  and,  by  practising  upon  his  credu- 
lity, and  want  of  caution,  to  get  the  title  to  the  property 
into  his  own  hands,  and  then  to  convert  it  into  the  means  of 
oppressively  using  it  for  his  own  advantage  and  interest,  I 
should  have  no  doubt,  that  the  case  would  be  out  of  the  reach 
of  the  Statute  of  Frauds ;  for  the  rule  in  Equity  always  has 
been,  that  the  Statute  is  not  to  be  allowed  as  a  protection  of 
fraud,  or  as  the  means  of  seducing  the  unwary  into  false  con- 
fidence, whereby  their  intentions  are  thwarted,  or  their  inter- 
ests are  betrayed.  There  are  many  authorities  in  the  books 
turning  directly  upon  this  point.^  In  Montacute  v.  MaanveU 
(I  P.  Will  618,  620,)  which  was  a  Bill  for  the  execution  of 
a  parol  agreement  for  a  settlement  upon  the  wife,  of  her  prop- 

1  See  cases  cited  1  Story  £q.  Jurisp.  §  252,  {  256,  §  768,  §  1265. 
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ertj  for  her  separate  use^  the  Statute  of  Frauds  being  set  up 
bj  a  plea,  that  it  was  an  agreement  in  consideration  of  mar- 
riage, which  the  Statute  expressly  required  to  be  in  writing, 
and  signed  by  the  party,  the  Lord  Chancellor  (Parker)  said  ; 
"  In  cases  of  fraud,  agency  would  relieve  even  against  the 
words  of  the  Statute ;  but  where  there  is  no  fraud,  only  re- 
lying upon  the  honor,  word,  or  promise  of  the  defendant, 
the  Statute  making  those  promises  void,  Equity  will  not  in- 
terfere." The  case  is  reported  in  several  other  books  (Prac. 
in  Ch.  526,  1  Eq.  Cas.  Abr.  19,  pi.  4, 1  Str.  R.  236.)  By  the 
Report  in  1  Str.  236  it  appears,  that  although  the  plea  was, 
at  first,  allowed,  yet  upon  the  f^ntiff's  amending  her  Bill, 
ailing  some  other  circumstanceKesting  mainly  in  parol,  the 
plea  was  ordered  to  stand  for  an  Answer.  The  case  itself 
seems  originally  to  have  stood  upon  a  peculiar  ground,  that 
marriage  is  not  a  part  performance  to  take  the  case  out  of 
the  Statute,  contrary  to  the  common  rule  in  other  cases  with- 
in the  Statute ;  and  has  been  so  understood  by  subsequent 
Judges.^  In  its  general  language,  the  case  affirms  the  doc- 
trine, that  fraud  takes  the  case  out  of  the  statute,  even  in 
cases  of  agreements  in  consideration  of  marriage.  The  other 
language,  that  it  is  otherwise  where  there  is  no  fraud,  but 
reliance  is  solely  placed  upon  the  honor,  word,  or  promise  of 
the  party,  must  be  limited  to  cases  of  marriage ;  and  certain- 
ly is  inapplicable  to  cases,  where  there  has  been  a  part 
performance  or  execution  of  the  agreement  on  the  other 
side.  Indeed,  the  whole  doctrine,  even  in  relation  to  agree- 
ments on  marriage,  does  not  stand  upon  any  clear  and  sat- 
isfactory ground ;  for  if  a  man  promises,  upon  his  marriage, 
to  make  a  settlement  upon  his  intended  wife,  and  she  is,  by 
a  fatal  confidence  in  his  good  faith  and  integrity,  induced 
to  celebrate  the  marriage  before  the  settlement  is  executed, 

1  See  Dundas  v.  Dutens,  1  Yes.  jr.  193, 199 ;  S.  C.  2  Cox  R.  285 ;  Red- 
ding V.  Wilkes,  3  Bro.  Ch.R.  400, 401 ;  Taylor  r.  Beach,  1  Ves.  297,  29a 


293  MASSACHUSETTS, 


Jenkins  v.  Eldredge. 


and  he  designedly  misleads  her,  not  intending  at  the  time  to 
perform  his  agreement  —  it  seems  to  me  as  arrant  a  fraad  as 
could  be  perpetrated  upon  an  innocent  and  unsuspecting  wo- 
man. I  doubt  the  whole  foundation  of  the  doctrine,  as  not 
distinguishable  from  other  cases,  which  Courts  of  Equity  are 
accustomed  to  extract  from  the  grasp  of  the  Statute  of  Frauds. 
It  is  not,  however,  necessary  to  consider,  what  should  be  the 
true  rule  in  such  a  case ;  the  present  is  hot  one  of  that  na- 
ture; but  stands  upon  very  different  grounds.  I  think, 
moreover,  that  there  is  one  ingredient  in  the  present  case, 
which  gives  it  a  marked  character,  which  is  often  relied  on  in 
cases  of  agreements  on  mattiage,  that  Eldredge  did  agree  to 
reduce  the  trust  to  writing,  and  to  keep  a  private  memoran- 
dum thereof  in  his  own  possession,  as  evidence,  in  case  of  his 
death  or  other  accident.  I  do  not  accede  to  the  statement, 
that  this  was  a  mere  subsequent  promise,  long  after  the  exe- 
cution of  the  conveyances,  as  his  answer  imports ;  but  it 
was  a  part  of  his  original  agreement,  and  upon  the  faith  of 
which  the  arrangement  was  completed.  He  never  did  com- 
ply with  that  part  of  the  agreement.  He  admits,  that  he 
never  made  any  such  memorandum.  If  he  had  made  one, 
it  might  have  swept  away  the  whole  of  his  present  defence. 

I  should  not  incline,  however,  to  impute  to  Eldredge  any 
such  original  premeditated  intention  of  fraud  as  the  argument 
of  the  plaintiff  supposes,  unless  driven  to  it  by  the  most  co- 
gent circumstances  of  necessity.  And  it  does  not  seem  to 
me  necessary,  in  this  case,  to  go  to  such  a  length.  In  my 
judgment,  the  result  is  the  same,  although  the  original  de- 
sign of  Eldredge  was  perfectly  fair,  and  honorable,  if  he  has 
since  deviated  from  his  duty,  and  attempted  to  absolve  him- 
self from  the  obligations  of  the  trust,  such  as  he  knew  the 
plaintiff  believed  it  to  be,  and  constantly  acted  upon ;  be- 
cause, in  point  of  law,  it  would  be  a  breach  of  trust,  involving 
a  constructive  fraud,  such  as  a  Court  of  Equity  ought  to  re- 
lieve.   Mr.  Chancellor  Kent,  in  his  excellent  Commentaries 
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(Tol.  4,  p.  143,  5th  edit.)  has  laid  down  a  doctrine  broad 
enough  to  cover  the  present  case.  He  says ;  <^  A  deed  abso- 
lute upon  the  free  of  it,  and  though  registered  as  a  deed, 
Will  be  valid  and  effectual  as  a  mortgage  as  between  the  par- 
ties, if  it  was  intended  by  them  to  be  merely  a  security  for 
a  debt  And  this  would  be  the  case,  though  the  defeasance 
was  by  an  agreement  resting  in  parol ;  for  parol  evidence  is 
admissible  to  show,  that  an  absolute  deed  was  intended  as  a 
mortgage,  and  that  the  defeasance  had  been  omitted  or  des- 
troyed  by  fraud  or  mistake."  In  the  case  of  Taylor  v.  Liitk 
(2  Sumner  R.  228,  232,  233,)  I  had  occasion  to  carry  the 
doctrine  one  step  farther,  and  to  say,  that  '*  It  is  the  same,  if 
it  be  omitted  by  design,  upon  mutual  confidence  between  the 
parties ;  for  the  violation  of  6uch  an  agreement  would  be  a 
fraud  of  the  most  flagrant  kind,  originating  m  an  open  breach 
of  trust,  against  conscience,  and  justice,"  And  this  is  fully 
suj^rted  by  the  case  of  Morris  v.  Nixon  (1  How.  R.  118)  ; 
S.  C.  (17  Peters  R.  109.) 

In  the  next  place,  as  to  the  ground  of  a  part  performance 
on  the  part  of  the  plaintiff.  From  what  has  been  already 
suggested,  there  seems  to  me  strong  ground  to  support  this 
suggestion.  The  plaintiff  did,  at  the  time  of  the  conveyance 
to  Eldredge,  surrender  up  his  present  rights,  or  just  expecta- 
tions, under  the  contract  with  Deblois ;  he  suffered  his  equity 
to  expire,  and  he  agreed  to  give  up  to  Eldredge  all  claims, 
which  he  might  have  to  the  premises ;  and  consented  to  a 
direct  conveyance  thereof  to  Eldredge.  He  did  more ;  he 
surrendered  up  all  remuneration  for  his  past  advances  and  ser- 
vices; and  also  all  remuneration  for  his  future  services, 
except  so  far,  as  ultimately,  after  satisfying  all  other  claims, 
there  might  remain  a  surplus  of  value  of  the  property  to 
indemnify  him.  It  has  been  suggested,  that  he  had,  at  the 
time,  no  claim  upon  Deblois  for  those  advances,  or  services, 
or  improvement  of  the  property.    I  doubt,  if,  in  equity,  that 
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doctrine  is  maintainable,  if  the  value  in  the  hands  of  Deblois 
had  been  greatly  enhanced  thereby.  But  upon  this,  to  which 
allusion  has  been  before  made,  I  do  not  dwell.  But  I  do  put 
it,  that  none  of  these  acts  would  have  been  done ;  and,  above 
all,  the  release  to  Eldredge  by  the  plaintiff  would  never  have 
been  executed,  but  upon  the  faith,  that  the  trust  was  to  exist 
for  the  plaintiff's  benefit,  and  the  release  was  a  part  execa« 
tion  of  the  agreement  between  him  and  Eldredge.  And  here 
I  cannot  but  remark,  that  the  very  exception  in  the  deed  of 
I]^blois  to  Eldredge,  (a  most  fit  and  proper  exception,  under 
the  circumstances,  and  upon  which  the  release  was  designed 
to  operate)  "  excepting  any  claim  or  demand  made  by,  through, 
ot  on  account  of  J<i8eph  Jenkins,  and  also  excepting  any 
daim  or  demand,  arising  out  of  any  contnu^  made  by  or  widi 
said  Jenkins,"'-—  shows  clearly,  that  all  the  parties  understood, 
that  Jenkins  then  had  or  claimed  some  right  or  title  in  the 
premises,  and  that  the  extinguishment  of  it  was  essential  to 
the  security  of  purchasers.  So  that,  upon  the  ground  of  part 
performancei  there  is  much  in  the  case  to  take  the  case  out 
of  the  reach  of  the  statute. 

In  concluding  my  remarks  on  this  head,  I  wish  to  add,  that 
my  opinion  has  proceeded  upon  the  ground,  that  there  is  no 
substantial  difference  between  the  Statute  of  Frauds  of  Mas- 
sachusetts, either  under  the  Act  of  1783,  ch.  37,  ^  3,  or  the 
Revised  Statutes  of  1836,  ch.  59,  ^  30,  and  the  Statute  of  29 
Car.  3,  ch.  3,  on  the  subject  of  trusts ;  and  such  is  the  conclu- 
sion, to  which  I  have  arrived,  upon  the  examination  of  these 
statutes. 

It  remains  for  me  to  notice  sevend  other  objections,  which 
have  been  pres&ed  upon  the  attention  of  the  Court.  In  the 
first  plaoe,  the  lapse  of  time,  and  the  omission  of  Jenkins  to 
institute  the  present  suit  at  an  earlier  period.  Taking  all 
the  circumstances  of  the  case,  there  does  not  af^iear  to  me  to 
be  any  ground  whatsoever  for  this  objection.  The  whole  con- 
troversy has  been  continually  kept  alive  by  a  constant  course 
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of  advene  operations  or  claims.  Then,  again,  it  is  said,  that 
the  (daintiff  has  never,  iqp  to  the  time  of  the  commencement 
of  the  present  suit,  been  able  to  comply  with  the  terms  <^ 
1h»  agreement,  as  he  states  it,  from  his  total  want  of  means 
and  credit,  to  discharge  the  charges  and  incumbrances  thereon. 
This  is  probably  true.  But  still  it  famishes  no  ground,  upon 
which  a  Court  of  £quity  can  say,  that  his  rights  are  extin^ 
guished,  although  it  might  furnish  a  ground,  why  a  Court  of 
Equity,  upon  the  application  of  Eldredge,  might  be  called 
apon  to  interfere  to  forclose  his  rights,  or  to  order  a  sale 
of  the  property,  lo  disdiarge  the  chaiges  and  incumbiances 
thereon ;  if  not  done  within  a  reasonable  time. 

In  tbe  next  place,  the  proceedings  in  the  Bill  in  Equity  of 
Jenkins  ▼•  Eldredge  <md  Others,  filed  in  the  Supreme  Court  of 
the  State  in  September,  1841,  is  relied  on  as  a  bar  to  the  pres- 
ent sait.  There  was  a  stipulation  in  that  case,  that  unless  the 
plaintiff  should,  within  sixty  days  from  the  22nd  of  November, 
1841 9  fulfil  aD  the  conditions  stated  therein,  fais  bill  should  be 
dismissed  with  costs  for  the  defendant  (Eldredge.)  The  con- 
ditions were  not  complied  with,  and  accordingly,  on  the  24th 
of  January,  1842,  the  bill  was  dismissed.  Now  it  is  difficult 
to  perceive  how  the  dismissal  of  that  suit,  under  all  the  cir- 
cumstances, can  be  held  as  a  strict  technical  bar  to  the  pres- 
ent. It  was  not  a  dismissal  after  any  hearing  upon  the  mer- 
its ;  the  stipulation  was  signed  by  Jenkins  alone,  and  was  not 
mutual  in  its  operation.  It  contains  no  agreement,  that 
the  dismissal  riiall  be  final,  as  upon  the  merits  of  the 
BMitteis  contained  in  the  bill.  There  is,  also,  much  rea- 
son to  suppose  fi'om  the  decision  in  the  case  OwU  v.  CrouU 
(6  Metcaif  R.  274),  that  the  Supreme  Court  of  the  State 
would,  upon  a  bearing,  have  held  the  case  not  to  be  within 
ifes  jurisdiction,  as  embracing  matters  of  constructive  trust 
and  fiaud.  But  upon  this,  it  is  not  necessary  to  ezpreas  any 
definitive  opinion,  nnoe  the  decree  does  not  purport  to  be  a 
decree  upon  the  merits ;  and  unless  it  were  so,  or  the  parties 
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expreBsIy  agreed  to  give  it  that  effect^  it  would  not  be  a  bar. 
The  only  possible  manner^  in  which  it  can  be  permitted  to 
bear  upon  the  present  case,  would  be  as  a  reason  addressed 
to  the  discretion  of  the  Court,  why,  after  such  shifting  and 
protracted  litigation,  it  should  not  interfere,  and  prolong  the 
controversy.  But  there  are  circumstances  in  the  case,  which 
would  prevent  the  Court,  as  a  Court  of  Equity,  from  pressing 
severely  upon  the  plaintiff.  He  was  a  broken  down  man,  — 
broken  in  credit,  and  driven,  if  one  may  so  say,  to  desperate 
expedients,  to  seize  upon  any  plank  in  the  shipwreck  of  his 
hopes.  Eldredge,  too,  it  seems,  had  promised  to  aid  him  in 
his  endeavors  to  perform  the  stipulation;  but  so  far  from 
keeping  his  promises  on  this  head,  if  the  evidence  is  believed, 
he  seriously  obstructed  him  in  his  efforts  to  obtain  pecuniary 
aid. 

In  the  next  place,  as  to  the  pendency  of  the  Bill  in  Equity, 
of  Bliss  V.  Jenkins  and  Eldredge,  in  the  State  Court,  before 
and  at  the  time  when  the  present  suit  was  brought ;  it  appears 
to  me  in  nowise  to  amount  to  a  bar,  in  any  just  sense*  The 
parties  are  not  the  same ;  the  Bills  have  different  objects ; 
different  equities  are  involved  in  them ;  and  the  relief  prayed 
for  proceeds  upon  different  grounds,  and  must,  or  may,  involve 
different  decrees.  Moor  v.  The  Welsh  Copper  Company y  (1 
Eq.  Cas.  Abr.  39).  The  only  case  apparently  bearing  on  the 
point  is  entirely  distinguishable  in  its  character ;  for  the  plain- 
tiff in  the  first  suit,  after  the  suit  was  brought  for  certain  stock, 
and  while  it  was  pending,  had  sold  a  part  of  the  shares  of  the 
stock  in  controversy  to  the  plaintiff  in  the  second  suit,  who 
brought  the  latter  suit  against  the  same  defendant,  to  enforce 
hb  claim  to  the  same  shares ;  and  it  was  to  this  latter  suit 
that  the  plea  was  put  in.  The  plea  was  held  bad,  because 
not  well  pleaded  in  its  structure,  though  the  Court  thought  it 
might,  if  well  pleaded,  have  been  sustained  as  a  bar  to  the 
second  suit.i     I  see  no  reason  to  be  dissatisfied  with  this  de- 
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cinoD.  It  proceeded  upon  the  plain  ground,  that  a  plaintiff 
should  not,  any  more  than  a  defendant,  be  allowed  pendente 
Uu  to  create  a  new  interest  in  the  suit,  which  should  displace 
the  rights  of  the  defendant.  It  does  not  appear  that  Jenkins 
has  ever  appeared  to  answer  in  the  suit  of  Bliss,  and,  indeed, 
Eldredge,  in  his  answer,  says,  that  he  hnoweth  not,  that  he 
has  appeared.  The  injunction  granted  in  that  suit,  is  against 
Eldredge  only  ;  and  for  aught  that  appears,  Jenkins  is  not  at 
all  bound  by  that  suit ;  and  the  mere  fact,  that  Bliss  has 
brought  a  suit  against  him,  claiming  an  adverse  interest,  does 
not  compel  Jenkins  to  abandon  a  suit  brought  to  enforce  his 
own  rights  against  Eldredge.  What  may  hereafter  be  fit  and 
proper  to  be  done  touching  the  suit  of  Bliss,  in  order  to  pro- 
tect his  interest,  and  to  save  Eldredge  from  a  double  respon- 
sibility, is  a  matter  which  may,  in  a  further  stage  of  the  present 
suit,  require  the  consideration  of  the  Court.  At  present,  I  do 
not  intermeddle  with  the  inquiry. 

There  are  many  other  circumstances  in  the  case,  upon 
which  the  parties  have  relied,  and  which  might  furnish  matter 
for  comment,  if  this  opinion  had  not  been  protracted  to 
an  unusual  length.  It  cannot,  however,  be  necessary  to  dwell 
on  them ;  for  they  do  not  materially  change  the  complexion 
of  those  considerations,  which  have  been  already  suggested. 

In  respect  to  the  case  of  the  defendant,  Kimball,  the  whole 
merits  turn  upon  this,  whether  he  is  a  bond  fide  purchaser  for 
a  valuable  consideration,  without  notice.  I  am  clearly  of  opin- 
ion that  he  is  not  such  a  purchaser,  and,  therefore,  he  must  share 
the  fate  of  Eldredge  in  respect  to  the  Bill.  If  he  had  not 
full  notice  of  the  actual  state  of  the  title,  and  the  claim  of  the 
plaintiff  to  the  premises,  at  the  time  of  his  purchase,  —  which 
I  very  much  incline  to  think  he  had, — he  had  sufficient  no* 
tice  of  the  claim  and  controversy,  to  be  put  upon  inquiry ; 
and,  in  a  Court  of  Equity,  no  purchaser  is  at  liberty  to  shut 
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his  eyes,  and  to  remain  voluntarily  in  ignorance  of  facts  within 
his  reach,  and  then  claim  protection  as  an  innocent  purchaser. 
Even  his  own  answer  leaves  him  with  strong  presumption, 
that  he  was  content  to  purchase  with  all  the  infirmities  which 
might  attach  to  the  title,  and  to  take  his  chance  of  success  in 
common  with  Eldredge. 

These  are  all  the  remarks  which  I  deem  necessary  to  make 
in  the  case.  I  have  deliberated  upon  it  with  much  solicitude 
and  care ;  and  the  parties  have  now  the  result  of  my  best 
judgment.  That  judgment,  however,  is  not,  I  have  the  con- 
solation to  know,  final ;  and  the  Supreme  Court,  upon  an  ap- 
peal, can  correct  any  errors  into  which  I  may  have  fallen. 
This  is  the  last  case  which,  if  I  could  have  had  my  choice,  I 
should  ever  have  desired  to  have  entertained  in  this  Court.  It 
is,  at  every  turn,  surrounded  with  diffiaulties  and  obscurities, 
from  which  I  would  have  gladly  sought  deliverance.  But 
Courts  of  Justice  must  act  upon  cases,  as  the  parties  choose  to 
present  them,  and  their  duty  is  not  to  shrink  from  uninviting 
labors,  but  to  survey,  and,  if  practicable,  to  master  the  intrica- 
cies.    Hie  labor  extrtmus,  longarum  haec  meia  viarum. 

I  shall,  therefore,  declare,  that  the  plaintiff  is  entitled  to  re- 
lief, according  to  his  Bill,  Aipon  the  ground  of  the  defendant, 
Eldredge,  being  an  agent  and  trustee  of  the  plaintifi*  in  the 
premises ;  and  I  shall  refer  it  to  a  Master,  to  ascertidn  and 
report  to  the  Court,  what  is  due  to  Eldredge  for  his  advances, 
disbursements,  expenditures,  and  compensation  in  the  prem- 
ises. The  Master  is  to  be  at  liberty  to  examine  both  parties 
upon  oath,  as  to  any  matters  within  the  scope  of  the  inquiries 
before  him,  and  to  require  the  production  of  all  vouchers  and 
documents  in  the  possession  of  either  of  them,  to  aid  him  in  the 
proper  inquiries.  I  shall  reserve  all  other  orders  in  the  prem- 
ises until  the  coming  in  of  the  Master's  report. 
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Jenkins  v.  Eldredge^  on  Rehearing. 

A  Bill  in  the  nature  of  a  Bill  of  Review  lies  only  after  a  final  decree,  and 
not  upon  an  interlocutory  decree. 

Behearings  in  Equity  are  only  allowed  in  this  Court  where  some  plain  omia- 
flion  or  mistake  has  been  made,  or  where  something  material  to  the  decree 
is  brought  to  the  notice  of  the  Court,  which  had  been  before  overlooked. 

Where  the  petition  prayed  for  leave  to  file  a  supplemental  bill  to  bring  for- 
ward new  evidence,  and  for  a  rehearing  in  the  cause  when  such  supple- 
mental bill  should  be  ready,  it  was  nctd,  that  the  new  evidence  could  not 
be  brought  forward  by  a  mere  order  on  the  petition,  but  could  only  be  ad« 
milted  in  a  supplemental  bill,  where  testimony  could  be  taken  on  both 
■ides. 

On  a  rehearing,  no  evidence  is  admissible  but  that  which  was  used  in  the 
case  at  the  original  hearing,  or  was  taken,  and  might  then  have  been 
used.  Bnt  where  there  is  a  document,  which,  by  mistake,  has  either 
not  been  proved,  or  not  been  properly  proved,  leave  will  be  granted  under 
special  circumstances  to  exhibit  an  interrogatory  for  that  purpose. 

The  same  doctrine  also  applies  to  cases  where  there  is  a  petition  for  leave 
to  file  a  supplemental  bill  to  bring  forward  new  evidence. 

The  doctrine  of  Baker  v.  Whiting,  (1  Story  R.  218),  affirmed. 

Witnesses,  who  have  been  already  examined  in  a  cause,  cannot  be  again 
examined  by  a  Master  without  a  special  order  of  the  Court,  and  then  only 
in  respect  to  facts  not  before  testified  to  by  them,  and  not  then  in  issue. 

New  oral  testimony,  tending  merely  to  corroborate  evidence  on  the  one  side 
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or  to  contradict  evidence  on  the  other,  on  the  points  in  issue,  is  not  a  suf- 
ficient foundation  for  a  supplemental  bill. 

No  new  evidence  is  a  sufficient  foundation  for  a  supplemental  bill,  nnleas  it 
be  of  such  a  nature,  that  it  would,  if  unanswered,  require  a  reversal  of 
the  decree. 

After  an  interlocutory  decree,  a  supplemental  bill  to  admit  new  evidenoe  is 
never  granted,  where  the  party  might,  by  due  diligence,  have  introduced 
such  evidence  originally  in  the  cause,  or  where  he  had  full  means  of 
knowledge  within  his  reach. 

Where  the  new  evidence  offered  to  support  a  supplemental  bill  was,  1st, 
To  establish  that  the  date  of  the  agreement  between  the  plaintiff  and  the 
defendant  was  after  the  time  fixed  in  the  interlocutory  decree  in  the  suit 
between  the  plaintiff  and  Deblois ;  2nd,  To  impeach  some  of  the  plain- 
tiff's witnesses ;  3rd,  To  establish  that  the  decree  was  not  by  consent, 
but  in  adversum ;  4th,  That  the  value  of  the  original  property  was  £u 
below  what  it  was  estimated ;  it  was  hddj  that  as  all  of  these  points 
were  in  issue  in  the  original  cause,  and  were  elaborately  argued,  and  as 
the  evidence  was  then  within  the  reach  of  the  defendant,  and  might,  by 
ordinary  diligence,  have  been  produced,  and  also  as  they  would  not  ma- 
terially influence  the  opinion  of  the  Court  if  they  were  established,  that 
they  were  not  a  sufficient  foundation  for  a  supplemental  bill. 

Held  also^  that,  under  the  circumstances  of  the  case,  the  dismissal  of  the 
Bill  in  Equity  by  the  plaintiff  against  Deblois  was  not  on  the  merits,  and 
could  only  have  been  justified  by  the  consent  of  the  parties-^ and  was 
therefore  no  bar  to  the  present  suit ;  but,  that  had  it  been  without  con- 
sent, nevertheless,  as  it  was  not  on  the  merits,  it  was  no  bar. 

Where  an  attempt  was  made  to  overturn  the  testimony  of  one  of  the  plain- 
tiff's witnesses  by  showing,  that  his  testimony  before  the  Master  contra- 
dicted the  statements  in  his  original  examination,  it  was  keldy  that,  as  hk 
examination  before  the  Master  as  to  matters  previously  testified  to  by  him, 
without  a  special  order  from  the  Court,  was  improper,  it  could  not  be  ad  - 
mitted. 

It  toas  hddf  that  the  de&ndsat  should  pay  all  ordinary  costs. 

Th£  Master  having  made  his  report  in  this  case,  in  pur- 
suance of  the  former  interlocutory  decree  of  the  Court,  upon 
the  matters  referred  to  him,  certain  exceptions  were  taken  to 
the  report.  But  before  the  hearing  of  the  case  upon  the 
exceptions,  the  defendant,  EldreSge,  filed  a  petition  to  the 
Court  of  great  length,  and  extending  over  about  150  pages. 
The  prayer  of  the  petition  was  as  follows ;    ^'  Wherefore 
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the  said  Eldredge,  feeling  himself  greatly  aggrieved  by  the 
said  Interlocutory  Decree  of  this  honorable  Court ;  and 
perceiving,  that  a  final  decree  in  pursuance  thereof,  and  of 
the  Master's  Report  ih  said  cause,  will  not  only  deprive  the 
said  Eldredge  of  all  profit  and  compensation  upon  this  said 
undertaking,  but  even  expose  him  to  a  ruinous  loss,  both  of 
property  and  reputation,  and  believing,  that  the  said  Interlo- 
cutory Decree  was  founded  in  an  entire  misapprehension  of 
the  real  facts  of  the 'case,  caused  by  obscurity  and  imper* 
fections  in  the  evidence,  without  fault  on  his  part,  and  es- 
pecially by  the  demonstrable  errors  and  falsehoods  of  the 
said  testimony  of  the  principal  witnesses  of  the  complainant, 
in  respect  of  the  time  when,  and  the  terms  upon  which,  any 
agreement  whatsoever  was  first  made  between  him  and  the 
complainant,  relative  !o  his  becoming  the  purchaser  of  the 
smd  estate,  and  otherwise  as  herein  above  set  forth,  prays  this 
honorable  Court  for  a  rehearing  of  the  said  cause  ;  and  also, 
that  he  may  have  leave  to  file  a  bill,  in  the  nature  of  a  Bill 
of  Review,  for  the  purpose  of  bringing  before  the  Court, 
in  due  form,  the  newly  discovered  evidence  aforesaid,  and 
evidence  of  the  facts  above  stated,  to  which  no  testimony 
was  taken  at  the  former  hearings,  tending  to  elucidate  the 
truth  of  the  case,  and  such  other  new  matter,  above  set 
forth,  as  may  since  have  arisen,  of  like  tendency,  and  for  the 
further  purpose  of  impeaching  the  said  Decree,  as  fraudu- 
lently obtained  by  the  complainant,  upon  testimony,  which 
he  well  knew  to  be  false,  and  that  the  cause  may  be  reheard, 
with  the  additional  evidence  so  taken  ;  or  also,  that  the 
Court,  in  such  manner  and  form  as  may  be  most  consistent 
with  the  rules  and  practice  of  this  honorable  Court,  would  be 
pleased,  before  entering  a  final  Decree  in  the  cause,  to  direct, 
that  proof  shall  be  taken,  and  brought  before  the  Court,  of 
the  same  matters  pertinent  to  the  issue  of  the  cause,  as  were 
proved  before  the  Master,  under  the  said  Interlocutory  De- 
void III.  26 
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eree^  and  of  the  other  matter  herein  above  stated,  and  shown 
to  be  material,  and  that  the  cause  may  thereupon,  with  such 
additional  evidence,  be  reheard  and  adjudged,  as  Equity  and 
good  consdence  may  require.'' 

The  plaintiff,  having  interposed  an  objection  to  the  peti- 
tion and  the  prayer  thereof,  as  inadmissible,  and  contrary 
to  the  principles  and  practice  of  Equity,  upon  the  ground, 
that,  in  this  stage  of  the  cause,  the  defendant,  Eldredge,  was 
not  entitled  to  offer  evidence  to  establish  the  supposed  facts 
stated  in  bis  petition,  or  to  ask  any  such  relief  by  a  rehear- 
ing or  otherwise,  as  he  proposed  by  his  petition,  the  Court, 
before  hearing  any  proof  of  the  supposed  facts,  directed  the 
counsel  for  Eldredge  to  confine  the  argument  to  the  pre- 
liminary question  ;  whether  the  application  was  maintainable 
upon  its  professed  grounds,  stated  in  'the  petition,  reserving 
tiie  consideration  of  the  proof  for  future  examination  and 
discussion. 

W.  JB.  Gardiner^  accordingly  ai^ued  the  case  for  the  de- 
fendant Eldredge,  and  B.  R.  Curtis,  for  the  plaintiff. 

The  statements  in  the  pefition,  and  the  facts  relied  on  in 
support  of  it,  for  all  the  purposes  of  the  questions  so  argued, 
will  be  found  in  the  opinion  of  the  Court. 

STORY  J.  The  application  in  the  present  case  is  of  an 
unusual  nature ;  at  least,  in  the  form,  in  which  it  is  presented 
by  the  prayer  of  the  petition.  The  petition  asks  for  a 
rehearing  of  the  cause,  and  also  for  leave  to  file  a  bill  in  the 
nature  of  a  Bill  of  Review,  for  the  purpose  of  bringing  new 
evidence  before  the  Court.  It  is  very  clear,  that  a  bill,  in 
the  nature  of  a  Bill  of  Review,  is  not  the  appropriate 
remedy  for  such  a  purpose,  in  the  present  stage  of  this 
cause ;  for  such  a  bill  lies  only  after  a  final  decree,  and  not 
upon  an  Interlocutory  Decree,  like  the  present,  where  the 
subject  is  still  before  the  Court  in  fieri,  upon  the  Master's 
Report,  in  pursuance  of  the  Interlocutory  Decree. 

In    respect    to    a   rehearing,  if  it    were    to   be   upon 
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the  origiiial  evidence  io  the  case,  and  that  only^  after  all 
that  I  have  heard  from  the  counsel  upon  the  present  occa- 
sion, it  does  not  appear  to  me,  that  any  thing  has  been 
offered,  which,  in  my  judgment,  shakes  the  propriety  of  the 
original  decree.  I  remain  firmly  convinced,  that  it  is  entirely 
correct  in  its  main  deductions,  as  to  law  and  fact ;  tad^  if  it 
be  founded  in  error,  that  error  must  be  corrected  by  the 
appellate  tribunal ;  and  if  the  decree  should,  upon  an  appeal, 
be  reversed,  it  would  be  binding  upon  the  conscience  of 
this  Court,  whether  I  should  approve  of  it  or  not.  Very 
strong  and  marked  disapprobation  of  the  decree  has  been 
expressed  by  the  learned  counsel  for  the  petitioner,  in 
huaguage  of  considerable  warmth,  and  certainly  somewhat 
unusual  at  the  bar  of  this  Court.  I  do  not  doubt,  that  the 
counsel  is  perfectly  sincere  in  that  disapprobation ;  and  it 
seems  not  to  have  occurred  to  him,  that  the  learned  counsel 
on  the  other  side  may  have,  from  the  beginning,  been  as 
deejay,  and  thoroughly,  and  sincerely  convinced  of  the  merits 
of  the  case  on  the  part  of  the  plaintiff*,  although  it  has  been 
expressed  in  a  more  subdued  tone,  not  the  less  impressive, 
because  it  was  more  measured.  During  a  pretty  dong  period 
of  judicial  life,  it  has  been  my  misfortune  on  many  occasions 
to  have  differed  widely  from  counsel  on  one  side  or  the  other, 
in  important  causes,  as  to  the  merits  thereof.  But  this, 
although  a  matter  of  r^et,  could  not,  as  it  ought  not,  in 
any,  the  slightest  degree,  to  influence  the  duties  or  judg* 
ment  of  the  Court.  The  asseverations  of  counsel,  however 
solemn,  have  nothing  to  do  with  the  &cts  or  merits  of  causes 
before  the  Court ;  and  if  any  Judge  could  be  so  unstable  in 
his  views,  or  so  feeble  in  his  judgment,  as  to  yield  to  them^ 
he  would  not  only  surrender  his  independence,  but  betray 
his  duty.  However  humble  may  be  his  own  talents,  he  is 
compeUed  to  treat  every  opinion  of  counsel,  however  exalted, 
which  is  not  founded  in  the  law,  and  the  facts  of  the  case, 
to  be  voiceless  and  valueless.    He  is  compelled  to  say,  in  the 
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language  of  other  days;  "Sin  altior  istis,  sub  precibus 
venia  ulla  latet,  spes  pascis  inanes."  For  myself,  I  can  only 
repeat,  that  I  have  given  my  best  judgment  to  the  considera- 
tion of  this  case,  so  far  as  the  original  evidence  goes,  and  I 
adhere  to  the  opinion,  already  expressed,  with  an  unfalter- 
ing confidence. 

But  I  desire  to  say  a  few  words  on  this  occasion,  as  to 
rehearings  of  Equity  causes,  in  this  Court,  upon  the  original 
evidence.  They  have  been  exceedingly  rare  in  this  Court, 
I  admit,  as,  in  my  judgment,  they  ought  to  be,  unless  some 
plain,  and  obvious,  and  palpable  error,  or  omission,  or  mis- 
take, in  something  material  to  the  decree,  is  brought  to  the 
notice  of  the  Court,  which  had  before  escaped  its  attention. 
But  if  a  rehearing  were  to  be  granted  upon  the  mere  certifi- 
cate of  counsel,  who  had  argued  the  cause,  that,  in  their 
judgment,  the  decree  was  erroneous,  (a  certificate,  which, 
with  great  sincerity  and  readiness,  would  almost  always  be 
given  by  the  counsel),  it  is  obvious,  that  in  the  great  mass  of 
Equity  causes  of  a  difficult  and  important  nature,  in  this 
Court,  depending  upon  conflicting  views  of  law,  and  also 
upon  conflitting,  and  often,  irreconcilable  evidence,  a  re- 
hearing would  be  almost  a  matter  of  course  ;  and  consider- 
ing the  vast  time  occupied  in  hearing  such  causes,  there 
would  be  little  time  left  for  the  Court  to  devote  itself  to  any 
other  business,  and  the  other  suitors  in  the  Court  would 
suffer  the  most  oppressive  delays,  and  often,  the  most  irreme- 
diable injustice.  Besides ;  it  is  no  small  recommendation  of 
our  practice,  that  it  thereby  requires,  in  the  first  instance,  on 
the  part  of  counsel,  a  thorough  examination  and  preparation 
for  the  hearing ;  and  on  the  part  of  the  Court,  a  most  solicit- 
ous, and  exact  study  of  the  whole  cause,  before  the  judg- 
ment is  pronounced.  The  other  course  would  encourage 
inattention  or  indifference,  and  induce  the  counsel,  as  well 
as  the  parties,  to  speculate  upon  contingencies,  and  to  argue 
the  cause  at  large,  only,  when  the  Court  had  delivered  the 
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reaolt  of  its  opinion.  On  ail  these  accounts^  it  has  been 
the  constant  habit  df  the  Supreme  Conit  of  the  United 
States,  to  refose  rehejarings  of  any  cause,  after  it  has  once 
pronounced  its  own  judgment,  whatever  might  be  the  con- 
flicts in  the  evidence,  or  the  diflerences  among  the  Judges 
themselvei,  as  to  the  merits  of  the  controversy. 

I  am  aware  of  the  English  practice  on  this  subject  It 
has  guards,  which  do  not,  and  cannot  exist  here,  where  th^ 
counsel  and  the  client  are  brought  into  immediate  and  con<* 
stant  contact  with  each  other.  But  such  as  is  the  practice 
in  England,  it  is  a  source  of  almost  infinite  ddays  and  in^ 
conveniences;  and  under  a  Chancellor,  like  Lord  Eldon, 
whose  mental  constitution  led  him  to  cherish  interminable 
doubts,  and  to  court  rehearings,  it  must  be  a  source  of  irre* 
parable  mischiefs,  and  sometimes  of  unmitigated  ruin.  I 
have  no  desire  to  introduce  such  a  practice  into  this  Court. 
When  a  cause  has  been  once  fully  argued  in  this  Court,  and 
an  appeal  lies  from  its  decree,  there  is,  ordinarily,  no  reason 
for  a  rehearing  here  upon  the  orig^al  evidence ;  and  if  such 
a  practice  is  to  be  introduced,  it  must  be  by  the  will  and 
judgment  of  some  (»ie,  who  shall  succeed  me*  If  rehear<» 
ings  are  to  be  had,  until  the  counsel  on  both  sides  are  en- 
tirely  satisfied,  I  fear,  that  suits  would  become  immortal,  and 
the  decision  be  postponed  indefinitely. 

Hie  present  application,  if  maintainable  fttall)  should  prop 
erly,  in  its  prayer,  be  for  leave  to' file  a  supplemental  bill,  to 
bring  forward  the  new  evidence,  and  for  a  rehearing  of  the  cause 
at  the  time  when  the  supplemental  bill  should  also  be  ready  for  a 
hearing.^  In  my  judgment,  it  would  be  against  the  settled 
principles  and  practice  of  Courts  of  Equity,  to  allow  the  neW 
evidence  to  be  brought  forward  by  a  mere  order  upon  the  pe« 
tition ;  and,  indeed,  in  this  stage  of  the  cause,  wholly  irreguhir 
to  admit  it,  except  upon  a  supplemental  bill,  where  testimony 

I  SssBolfr  ▼.  mUHng,  I  Story  R.  218, 231, 339. 
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could  be  taken  on  both  sides,  to  meet  the  new  exigencies  of 
the  case*  The  general  rule  is^  that,  upon  a  rehearing,  no  ev- 
idence can  be  gone  into,  which  was  in  the  case  at  the  original 
hearing,  and  capable  of  being  then  produced.  But  where 
evidence  in  the  case  was  omitted  to  be  read  at  the  original 
hearing,  such,  for  example,  as  a  d  ocument,  or  jnrhere  the 
proof  of  an  exhibit  in  the  original  cause  was  omitted,  the 
Court  will  make  an  order,  allowing  them  to  be  read,  or  proved, 
saving  just  exceptions.'  If  there  are  any  decisions,  carrying 
the  practice  beyond  this  line,  I  am  not  prepared  to  admit  their 
correctness  or  authority.  The  cases  of  Wright  v.  PiUingj 
(Prec.  in  Ch.  494),  and  Hedges  v.  Cardonnel,  (2  Atk.  R. 
408),  are  very  loosely  reported  and  distinguishable ;  and  it 
may  well  be  doubted,  if  the  new  evidence,  there  spoken  of, 
was  any  thing  more  than  what  was  not,  in  fact,  read  or  used 
at  the  former  hearing,  but  was  actually  in  the  case.^  DoMh- 
tcood  V.  BuOceky,  (10  Yes.  230,  238),  and  White  v.  FusseU, 
(I  Yes.  Sl  Beam.  151),  decide  nothing  on  the  point —  Wood  v. 
Qfiffithy  (1  Meriv.  R.  35),  is  the  other  way.  In  Wittiams  v. 
OoodchUd,  (2  Russ.  R.  91),  Lord  Eldon  said,  that  the  diffei> 
ence  between  a  rehearing  and  an  appeal  was  this,  that,  upon 
a  rehearing,  you  might  read  evidence,  which  had  been  col* 
lected  before  the  hearing,  though  it  was  not  read  at  the  original 
hearing ;  but  that,  upon  an  appeal,  you  could  only  read  that 
evidence  which  you  had  read  below.  Higgins  v.  SUBs,  (5 
Russ.  R.  287),  was  merely  an  allowance  of  liberty  to  prove 
viva  voce  an  exhibit,  upon  an  appeal  from  the  Rolls,  which  is 
but  a  rehearing,  before  the  Lord  Chancellor. 

In  some  cases,  too,  where  by  a  mistake  or  slip  of  the  so- 
licitor or  counsel,  a  document  has  not  been  proved  at  all,  or 
not  proved  by  competent  evidence,  leave  has,  under  very 


1  See  3  Danieirs  Ch.  Prac  Ch.  28,  §  3,  p.  125, 126 ;  Walker  v.  ^wmda 
cited  1  Meri.  R.  38,  note ;  Gilbert  Forum  Roman,  183  ;  Wood  v.  J^ann^  2 
Sumner  R.  316, 323. 

9  See  3  DanielPs  Ch.  Pract  124. 
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special  circomstanoes,  been  granted,  to  exhibit  an  interrogatory 
for  that  puq)ose.  To  this  efllect  is  Cox  v.  jUlingham^  (Jacob 
R.  337),  where  the  Master  of  the  Rolls,  (Sir  Thomas  Plumer), 
<*  stated  his  strong  impression  of  the  dangers,  which  would 
arise,  if,  in  every  instance,  a  party,  whose  case  broke  down 
at  the  hearing,  were  to  be  at  liberty  to  go  into  further  evidence. 
To  encourage  it  would  be  to  subvert  the  whole  practice  of  the 
Court."  Other  cases  will  be  found  in  Seton  on  Decrees,  363, 
note,  and  in  2  Daniell's  Ch.  Pract.  416,  417.  Lord  Cotten- 
ham,  in  Martin  v.  Whicheloy  (Craig  <&  Phillips'  R.  257),  al- 
luded to  those  cases,  and  said,  that  it  was  utterly  impossible  to 
reconcile  the  cases,  or  to  extract  any  principle,  upon  which 
any  fixed  rule  can  be  founded ;  and  in  the  case  before  him, 
(and  it  is  a  very  strong  illustration  of  the  general  doctrine),  he 
utterly  refused  leave  to  supfrfy  the  defect  of  the  evidence,  at 
the  hearing  of  the  debt  of  the  creditor,  (it  was  a  creditor's 
bin),  against  the  devisees  of  the  estate,  the  debt  having  been, 
as  to  the  executor,  taken  pro  confessoy  and  would  not  allow 
the  defendant  to  go  into  new  evidence  against  the  de- 
visees, but  dismissed  the  bill. 

The  present  application  steers  wide  of  all  the  cases,  where 
leave  has  been  given  to  supply  defects  of  evidence  at  the 
original  hearing,  upon  a  rehearing,  by  new  interrogatories, 
opoD  mere  petition.  As  has  been  already  remarked,  it  can 
be  done  only  by  leave  to  file  a  supplementary  bill,  and  then 
must  proceed  in  the  usual  manner. 

The  real  question,  therefore,  for  the  consideration  of  the 
Coarf,  is,  whether  leave  should  be  granted  to  file  a  supple- 
mental bill  to  bring  forward  the  new  evidence.  In  substance, 
there  is  no  difference  between  this  case  and  the  case  of  leave 
to  file  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of 
review,  except,  that  the  latter  is  solely  applicable  to 
cases  where  there  has  been  a  final  decree ;  whereas  appli- 
cations, like  the  present,  may  be  before  or  after  an  in- 
terlocutory decree.  But  the  doctrine  of  the  Court,  as  to  the 
nature  of  the  evidence,  which  will  justify  and  support  the  ap- 
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plication^  is,  in  each  case,  substaQtially  governed  by  th^  same 
considerations,  and  limited  by  the  same  rules.  I  bad  occaBiod 
to  consider  this  subject  with  a  good  deal  of  attention  in  th^ 
case  of  Baker  v.  Whiting,  (1  Story  IL  218,  281),  and  with 
the  opinion  then  expressed,  I  am  entirely  satisfied. 

Much  of  the  evidence,  which  is  now  oflfered  in  aapport  of 
the  petition^  has  been  extracted  from  the  testimony  of  the 
witnesses,  given  before  the  Master,  who  were  eikamined  id 
the  original  cause ;  and  to  the  same  points  which  were  then 
in  issue,  and  constituted  the  basis  of  the  interlocutory  decree* 
To  the  admission  of  all  this  evidence,  an  objection,  preliminary 
in  its  own  nature,  has  been  addressed  to  the  Court ;  and  that 
is,  that  it  was  totally  improper  and  irregular,  to  examine  any 
Witness,  who  has  been  once  already  examined  in  the  cause, 
before  the  hearing,  without  a  special  order  of  the  Court ;  and 
such  an  order,  when  obtained,  is  limited  to  such  facts  as  were 
not  testified  to  by  the  witnesses,  and  not  then  in  issue.  The 
general  rule  certainly  is,  that  witnesses  already  examined  in 
the  cause,  cannot  be  again  examined  before  the  Master,  with* 
out  leave  of  the  Court  for  this  purpose.  This  rule  was  laid 
down  by  Lord  Bathurst  in  Browning  v.  Barton,  (2  Dick.  508), 
and  was  fully  recognized  by  Lord  Thurlow,  in  Smetftr  v. 
Bowyer,  (I  Brown  Cb.  R.  388) ;  S.  C.  (2  Dick.  R.  639),  and 
in  Vaughan  v,  Lhyd,  (1  Cox  R.  312,  313),  who,  on  this 
last  occasion,  gave  the  reasons  for  it.  He  there  said,  '^  the 
question  is,  whether  the  Court  has  not  taken  the  precaution 
of  making  it  necessary  for  the  party,  in  that  case,  to  apply  for 
leave  of  the  Court ;  which  leave  the  Court  will  certainly  grant, 
wherever  the  substantial  justice  of  the  case  requires  it ;  but 
will  put  the  party  under  the  terms  of  having  the  interrogatories 
approved  and  settled  by  the  Master,  who,  in  so  doing,  will 
take  care,  that  the  same  witness  is  not  a  second  time  exam* 
ined  to  the  same  facts,  not  only  to  prevent  the  parties  from 
being  loaded  with  unnecessary  expense,  and  the  causa  with 
useless  depositions ;  but,  what  is  still  a  greater  object,  to  avoid 
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the  danger  of  perjary,  which  would  be  incurred  by  a  witness 
deposing  a  second  tinae  to  the  same  fact,  after  having  seen 
where  the  cause  pinched,  and  how  his  testimony  bore  upon 
it;"  and  he  accordingly  suppressed  the  depositions  taken 
before  the  Master.^  To  the  obserrations  made  by  his  Lord- 
ship,  it  might  be  added,  that  the  practice  would  go  to  the  utter 
subversion  of  the  rule,  which  prohibits  new  evidence  and  new 
testimony,  of  the  old  witnesses,  after  publication  of  the  tes* 
timony.^ 

It  has  been  suggested  at  the  Bar,  that  the  rule  has  been 
broken  in  upon,  upon  several  occasions,  and  several 
cases  have  been  cited  in  support  of  the  suggestion.  But, 
upon  examination,  they  will  all  be  found  to  turn  upon  special 
circQOistances.  None  of  them  show,  that  the  witnesses  can 
be  again  examined  to  the  same  matters  contained  in  their 
former  depositions,  but  only  to  collateral  and  independent 
matters.  Courtenay  v.  HosJcinsy  (2  Russ.  R.  253),  was  a  case 
where  a  witness,  examined  at  the  hearing  to  prove  exhibits, 
was  admitted  to  prove  other  exhibits  before  the  Master,  with- 
out an  order.  Miiford  v.  Peters,  (8  Simons  R.  630),  was  to 
the  same  effect.  So  is  Birch  v.  Walker,  (2  Sch.  &  Lefr. 
518).  In  Whitaker  v.  Wright,  (2  Hare  R.  310,  321),  the 
<^estion  arose  upon  an  application  for  an  order  to  re-examine 
the  witness  upon  a  point  not  previously  in  issue  in  the  cause. 
It  was  the  case  of  a  creditor's  bill,  where  the  practice  of  the 
Court  allowed  the  parties  to  make  a  new  and  distinct  case 
before  the  Master.  In  Rowley  v.  Adams,  ( 1  Mylne  &  Keen, 
543),  the  circumstances  were  so  special,  that  no  conclusion 
can  properly  be  drawn  from  that  case  to  govern  others.  In 
that  case,  however,  the  Master  of  the  Rolls  (Sir  John  Leach) 
fully  recognized  the  general  rule. 

^  See  to  the  same  point  Smith  v.  Graham^  3  Swanst.  R.  264 ;  Bawley 
V.  Mams,  1  Mylne  &  Keen,  543  ;  Birch  v.  WaSktr,  2  Sch.  &  Lefr.  518 ; 
mUan  V.  f^tUan,  19  Yes.  .500,  502. 

>  See  Wman  v.  WiUan,  19  Yes.  590,  592 ;  Wood  v.  Mann,  2  Sumner 
a.  316,  318;  WhUUlock  v.  Baker,  13  Yes.  512. 
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But,  passiDg  from  this  point,  not,  in  my  judgment,  unim- 
portant for  the  deliberate  consideration  of  the  Court,  let  Qs 
look  to  the  general  nature  and  objects  of  the  new  evidence 
now  offered.  In  the  first  place,  it  goes  solely  and  exclusive- 
ly to  matters  already  in  controversy,  and  in  issue  in  the 
cause,  upon  which  evidence  was  taken  on  both  sides.  That 
evidence  was  fully  sifted,  and  discussed  at  great  length, 
and  in  the  most  minute  details,  at  the  original  beaHng, 
The  evidence  was  conflicting,  and,  in  some  cases,  irreconcil- 
able, and  the  Court  arrived  at  its  own  judgment  upon  a  sur- 
vey of  all  the  circumstances,  and  balancing  the  weight  of 
the  testimony  at  every  step.  What  the  defendant,  in  effect, 
now  proposes,  is  to  open  the  whole  case  anew ;  to  adduce  new 
evidence  to  the  main  points  in  controversy ;  to  supfdy  the  de*- 
fects  and  omissions  in  his  former  evidence  ;  and  to  shake, 
find,  as  he  hopes,  to  overturn,  the  testimony  on  behalf  of  the 
plaintiff.  It  is,  in  fact,  therefore,  an  effort  to  open  the  whole 
matter  anew,  upon  all  the  main  facts  and  circumstances  of 
the  case,  and  to  reaigue,  and  to  rejudge  the  whole  case, 
upon  new  evidence,  partly  argumentative,  and  partly  pre- 
sumptive,—  partly  oral,  and  partly  documentary  ;  but,  wheth- 
er of  the  one  character  or  the  other,  it  establishes  no  new  fact, 
of  itself  decisive  of  the  merits  of  the  cause,  and  necessarily 
changing  the  original  decree  ;  but  it  is  merely  corroborative 
or  auxiliary  to  what  is  now  in  the  cause.  Such  an  applica«- 
tion  is  certainly  novel  in  a  Court  of  Equity,  and  if  maintain- 
able in  the  present  case,  it  goes  to  the  full  extent  of  change 
ing  the  whole  c6urse  of  practice  in  Courts  of  Equity,  and  of 
subverting  all  the  old  rules  and  qualifications,  as  to  the  ad* 
missibility  of  new  evidence.  Irregular  and  unsatisfactory  at 
some  of  the  authorities  are  upon  this  subject,  none  of  them 
affect  to  entertain  or  support  so  broad  a  doctrine. 

And  this  leads  me  to  remark,  in  the  next  place,  that  the 
new  evidence,  upon  which  a  supplemental  bill  should  be  al- 
lowed to  be  filed,  should  not  be  of  a  mere  cumulative  or  cor- 
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roborative  nature ;  for  if  it  were  admissible,  then,  it  would 
be  open  to  the  other  side  to  impeach  or  control  it,  by  other 
cumulative  or  corroborative  evidence  on  that  side  ;  and  thus, 
all  the  mischiefs  would  be  introduced,  against  which  the  gen- 
eral rule  prohibiting  the  examination  of  new  witnesses,  after 
publication  of  the  testimony,  was  intended  to  guard.  The 
doctrine  has  been  fully  recognized,  as  to  new  evidence  upon 
Bills  of  Review,  and  the  same  reasons  must  apply  to  supple- 
mental IhIIs.^  Gilbert,  in  his  Forum  Romanum,  (ch.  10,  p. 
IBS)  manifestly  supports  this  view  of  the  matter.  Mr.  Chan- 
cellor Kent,  in  Livingston  v.  Hvbhs  (3  John,  Ch.  R.  124) 
seems  to  have  acted  upon,  and  enforced  the  same  doctrine. 
In  Dexter  v.  Arnold  (5  Mason  R.  301,  314,)  and  Baker  v. 
WhUif^  (1  Story  R.  218,  233,)  and  Wood  v.  Mann  (2  Sum- 
ner R.  316,  330  to  336,)  this  Court  had  occasion  to  examine 
and  review  the  decisions,  and  arrived  at  the  same  conclusion. 
Indeed,  there  is  no  reason  to  suppose  that  new  oral  testimo- 
ny, going  merely  to  corroborate  evidence  on  one  side,  or  to 
contradict  evidence  on  the  other,  on  the  points  in  issue,  has 
ever  been  deemed  sufficient,  of  itself,  to  justify  any  departure 
from  the  general  rule.  For  the  most  part,  although  perhaps 
not  exclusively,  the  new  evidence  has  been  in  writing,  either 
docamentary,  or  written  statement,  bearing  directly  on  the 
very  merits  of  the  case,  and  affecting  the  very  foundation  of 
the  original  decree.  Such  was  the  case  of  Earl  of  Ports* 
mofuih  y*  Lord  Effingham^  (1  Ves.  430),  Attorney-General  v. 
TwrntTj  (Ambler  R.  587),  and  Partridge  v.  Ushome^  (5  Russ. 
R.  196);  and  Barrington  v.  (yBrien,  (2  Ball  and  Beatt. 
140),  and  Blake  v.  Foster^  (2  Ball  and  Beatt.  R.  457),  and 
Ord  V.  Noel,  (6  Madd.  R.   127,  130).^    Upon  this  subject, 

the  language  of  the  Court  of  Appeals,  of  Kentucky,  in  the 

'1 

I  BUb  V.  Foster^  3  Ball  ^  Beatt  457 ;  Young  v.  KeigMy,  16  Ves.  348 ; 
jBofter  y.  WhiHng,  I  Stoiy  R.  218, 233;  J^Torris  v.  Le  Aeve, 3  Atk.  26, 36, 
37 ;  Hindea  Pract  59. 

s  See  alao  Tu^  v.  Skarp^  3  P.  Will.  371. 
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case  of  Respass  v.  McClanahan,  (Hardin  R.  346),  composed, 
as  the  Court  then  was,  of  very  able  Judges,  is  important  to 
be  carefully  weighed.     On  that  occasion,  the  Chief  Justice, 
in  delivering  the  opinion  of  the  Court,  said ;  "  This  Court, 
after  the  most  careful  search,  cannot  find  one  case  reported, 
in  which  a  Bill  of  Review  has  been  allowed,  on  the  discovery 
of  new  witnesses,  to  prove  a  fact,  which  had  before  been  in 
issue,  —  although  there  are  many,  where  Bills  of  Review  have 
been  sustained  on  the  discovery  of  records,  and  other  writings 
relating  to  the  title,  which  was  generally  put  in  issue.     The 
distinction  is  very  material  —  written   evidence   cannot  be 
easily  corrupted ;  and  if  it  had  been  discovered  upon   the 
former  hearing,  the  presumption  is  strong,  that  it  would  have 
been   produced   to   prevent  further  litigation  and  expense. 
New  witnesses,  it  is  granted,  may,  also,  really  be  discovered, 
without  subornation.     But  they  may  be  as  easily  procured  by 
it,  and  the  danger  of  admitting  them  makes  it  highly  impol- 
itic."    Even  for  the  purpose  of  discrediting  a  witness  in  the 
cause,  the  admission  of  new  evidence  has  been  limited  to  an 
inquiry  into  his  general  credit,  or  limited  to  the  testimony  of 
witnesses,  who  contradict  his  statements,  —  not  to  matters  in 
issue,  but  solely  to  matters  not  in  issue  in  the  cause,  and  im- 
toiaterial  to  the  merits.     This  was  clearly  laid  down  by  Lord 
Eldon  in  PurceU  v.  MNamara^  (8  Ves.  324),  and  again  re- 
cognized by  him  in  Carlos  v.  Brooke  (10  Ves.  49).     In  the 
latter  case,  he  summed  up  the  doctrine  in  the  following  ex- 
pressive language:  "I  think,  my  opinion  in  PurceU  v.  M^Na-- 
tnara  was  right.     My  opinion  was  this ;  that  the  Court,  at- 
tending with  great  caution  to  an  application  to  permit  any 
witness  to  be  examined  after  publication,  has  held,  where  the 
proposition  was  to  examine  a  witness  to  credit,  that  the  ex- 
amination is  either  to  be  confined  to  a  general  credit ;  that 
is,  by  producing  witnesses  to  swear,  that  person  is  not  to  be 
believed  upon  his  oath ;  or,  if  you  find  him  swearing  to  a 
matter,  not  in  issue  in  the  cause,  and  therefore  not  thought 
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material  to  the  merits,  in  4hat  case,  as  the  witness  is  not  pro- 
duced to  vary  the  case  in  evidence  by  testimony,  that  relates 
to  matters  in  issue,  but  is  to  speak  only  to  the  truth  or  want 
of  veracity,  with  which  a  witness  had  spoken  to  a  fact,  not 
in  issue,  there  is  no  danger  in  permitting  him  to  state,  that 
such  fact,  not  put  in  issue,  is  false ;  and,  for  the  purpose  of 
discrediting  a  witness,  the  Court  has  not  considered  itself  at  lib- 
erty  to  sanction  such  a  proceeding  as  an  examination  to  destroy 
the  credit  of  another  witness,  who  had  deposed  only  to  points 
pat  in  issue.  In  Purcell  v.  MNamara  it  was  agreed,  thatt 
after  publication  it  Was  competent  to  examine  any  witness  to 
the  point,  whether  he  would  believe  that  mf  n  upon  his  oath. 
It  is  not  competent  even  at  law  to  ask  the  ground  of  that 
opinion  ;  but  the  general  question  only  is  permitted.  In  Pur*- 
ceU  y.  ^Namara  the  witness  went  into  the  history  of  his  whole 
life ;  and  as  to  his  solvency,  Slc.  It  was  not  at  all  put  is 
issue,  whether  he  had  been  insolvent,  or  had  compounded 
with  his  creditors :  but,  having  sworn  the  contrary,  they  prov- 
ed by  witnesses,  that  he,  who  had  sworn  to  a  matter  not  ib 
issue,  had  sworn  falsely  in  that  fact ;  and  that  he  had  been 
insolvent  and  had  compounded  with  his  creditors ;  and  it 
would  be  lamentable,  if  the  Court  could  not  find  means  of 
getting  at  it ;  for  he  could  not  be  indicted  for  perjury,  thougk 
swearing  falsely  :  the  foct  not  being  material.  The  rule  is, 
that  in  general  cases  the  cause  is  heard  upon  evidence  given 
before  publication ;  but  that  you  may  examine  after  publica* 
tion,  provided  you  examine  to  credit  only  ;  and  do  not  go  to 
matters  in  issue  in  the  cause,  or  in  the  contradiction  of  them, 
under  pretence  of  examining  to  credit  only."  ^  The  same  doc- 
trine was  held  by  Mr.  Chancellor  Kent  in  Troup  v.  Sher- 
wood^ (3  John.  Ch.  R.  558)  ;  and  by  this  Court  in  Wood  v. 
Mann,  (2  Sumner  R.  316,  331). 

So  that,  I  think,  it  may  be  taken  as  the  first  result  of  all 
the  authorities,  or,  at  least,  of  those,  which  ought,  upon  such 

1  See  also  a  P.  WkiU  v.  FuMtU,  1  Ves.  &  Beam.  151, 153. 
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a  subject,  to  have  a  controlling  influence,  that  new  oral  evi- 
dence, merely  corroborative  or  cumulative,  is  not  a  sufficient 
foundation  for  a  supplemental  bill,  nor  within  any  of  the  ex- 
ceptions allowed  to  the  general  rule. 

To  what  has  been  already  suggested,  it  may  be  added, 
that  the  evidence,  entitling  the  party  to  ask  leave  of  the  Court, 
to  file  a  supplemental  bill,  should  not  only  be  true,  but 
should  be  material,  in  an  emphatic  sense  ;  that  is,  it  should 
be  such  new  matter,  as  must,  if  unanswered,  in  point  of 
&ct,  either  clearly  entitle  the  party  to  a  reversal  of  the  decree, 
or  raise  a  case  of  so  much  nicety  and  difiiculty,  as  to  be  a  fit 
subject  of  judgment  in  the  cause.  In  other  words,  it  should 
furnish  a  just  and  solid  foundation,  upon  which  the  Court  may 
properly  repose  its  judgment.  It  is  not  sufficient,  that  it  is 
such,  as  might  be  argued,  with  more  or  less  effect,  by  way  of 
a  presumption  against,  or  in  favor  of  former  testimony.  But 
it  should  go  further,  and  demonstrate,  that,  consistently  with 
it,  the  decree  ought  not  to  stand.  So  Sir  John  Levet  seems 
80  to  have  understood-  the  rule  in  Ord  v.  Noel,  (6  Madd.  R. 
127,  131),  and  so  he  interpreted  the  decision  in  Norris  v. 
Le  Nevcy  (3  Atk.  R.  26). 

In  the  next  place,  leave  is  never  given  to  file  a  supplemen- 
tal bill,  in  order  to  admit  new  evidence,  after  an  interlocutory 
decree,  where  the  party  might,  by  due  diligence,  have  intro- 
duced it  originally  into  the  cause,  or  had  full  and  ample 
means  of  knowledge  of  it,  within  his  reach.  It  matters  not, 
that  he,  or  his  solicitor  or  counsel,  did  not  understand  the 
true  value  or  importance  of  it,  if  they  knew  the  facts,  or  had 
ample  means  of  knowledge,  and  a  fortiori,  if,  by  the  Very 
nature  and  character  of  the  matters  put  in  issue,  they  were 
bound  to  search,  and  to  make  full  and  perfect  inquiries.  The 
authorities  are  very  numerous  and  pointed  to  this  effect.  But 
it  will  be  sufficient,  upon  such  a  subject,  to  refer  to  a  few 
leading  authorities.     In   Young  v.  Keighly,  (16   Ves.   348, 
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353),  Lord  Eldon  said,  that  in  cases  of  this  sort,  the  ques- 
tion always  is,  not  what  the  plaintiff  knew,  but  what,  using 
reasonable  diligence,  he  might  have  known.  Norris  v. 
Le  Neve,  (3  Atk.  R.  26),  WhUlocke  \.  Baker,  (13  Ves.611), 
Bingham  v.  Dawson,  (Jacob  R.  243),  Barrington  v.  O^Brieny 
(2  Ball  and  Beatt.  R.  440),  and  BlaJce  v.  Foster,  (2  Ball  and 
Beatt.  457,  461),  are  to  the  same  eflfect.  Mr.  Chancellor 
Kent  fully  recognized  the  same  doctrine  in  Wiser  v.  Btackly, 
(2  John  Ch,  R.  488),  and  Hamersley  v.  Lambert,  (2  John 
Ch.  R.  432,  436) ;  and  in  Livingston  v.  Hubbs,  (3  John  Ch. 
R.  124,  125),  the  same  learned  Judge  said,  (which  is  very 
pointed  to  the  present  case)  ;  <<  The  defendant  was  charged 
in  the  bill,  with  gross  misrepresentations  on  that  point,  and 
the  charge  was  denied  on  the  answer,  and  put  at  issue.  The 
defendant's  attention  was  called  to  the  very  fact,  and  he  was 
bound  to  use  reasonable  diligence  in  bringing  forward  his 
proof  on  that  point."  In  Dexter  v.  Arnold,  (5  Mason  R. 
303,  312),  the  authorities  were  much  considered,  and  the  like 
conclusion  was  adopted — and  it  was  fdlowed  out  in  the 
analogous  case  of  taking  new  evidence  after  publication  of  the 
testimony,  in  Wood  v.  Mason,  (2  Sumner  R.  316).  There 
is,  also,  in  the  case  of  Respass  v.  Clanahan,  (Hardin  R.  342, 
346),  which  has  been  already  referred  to,  another  highly 
important  remark,  illustrative  of  the  doctrine  just  stated. 
The  Court  there  said  ;  "  We  will  add,  that  there  is  an  impor- 
tant difference  between  the  discovery  of  a  matter  or  fact  it- 
self, which,  though  it  existed  at  the  former  hearing,  was  not 
then  known  to  the  party  to  exist,  or  which  was  not  alleged, 
or  put  in  issue  by  either  party,  and  the  discovery  of  new 
witnesses  or  proof  of  a  matter  or  fact,  which  was  then  known, 
or  in  issue.  In  the  former  case,  the  party,  not  knowing  the 
fact,  and  it  not  being  particularly  in  issue,  there  was  nothing 
to  put  him  in  the  reach,  either  of  the  fact  or  the  evidence  of 
the  fact ;  and,  therefore,  the  presumption  is  in  his  favor,  that 
as  the  matter  made  for  him,  his  failure  to  show  the  matter 
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was  not  owing  to  his  negligence  or  fault.  But  where  the 
matter  was  known^  or  put  in  issue,  the  party  is  put  upon  the 
investigation,  and  the  presumption  is  strong,  that,  by  using 
due  diligence,  he  might  have  shown  the  truth  of  the  matter, 
on  the  former  hearing." 

These  are  some  of  the  principles,  which  I  have  thought 
it  right  to  bring  under  review,  upon  the  present  occasion, 
with  reference  to  the  point,  now  under  consideration,  as  to 
the  general  nature  and  object  of  the  new  evidence. 

The  new  evidence  naturally  divides  itself  into  two  heads. 
(1.)  Oral :  and  (Q.)  Documentary.  In  one  part,  it  is  addressed 
to  the  establishment  of  a  fact,  (a  date),  supposed  to  be  material 
in  the  cause,  and  the  ground-work  of  the  interlocutory  decree. 
In  another  part,  it  is  addressed  to  the  credit,  or  rather  the  dis* 
credit,  of  certain  of  the  plaintiflTs  witnesses.  Two  other 
points  are  avowed  to  be  in  the  view  of  the  counsel  for  the  de- 
fendant ;  the  first  to  establish,  that  the  decree  in  the  case  of 
Jenkins  v.  Deblois,  mentioned  in  the  pleadings  and  evidence, 
was  not  a  decree  by  consent;  the  second,  to  establish,  that 
the  vahie  of  the  property,  at  the  time,  was  far  below  what  it 
vras  supposed  to  be  at  the  original  hearing.  Now,  I  repeat 
it,  tbeie  is  not  a  single  one  of  all  these  four  points,  which  was 
not  on  issue  in  the  original  cause,  and  to  which  evidence  was 
not  taken,  and  upon  which  most  elaborate  and  protracted  ar- 
guments were  not  had  at  the  Bar,  at  the  original  hearing.  It 
has  been  su^ested,  that  the  counsel  of  the  defendant  did  not, 
at  the  bearing,  attach  so  much  importance  to  these  matters, 
as  they  now  do,  and  did  not  then  so  fully  comprehend  their 
weight  with  the  Court.  What  possible  influence  such  a  sug** 
gestion  should  have  upon  the  mind  of  the  Court  may  be  an- 
swered by  the  cases  of  Norris  v.  Le  Neve,  (3  Atk.  26, 35,  36), 
aad  Young  v.  Keighty^  (16  Ves.  34^,  and  Blake  v.  Foster y 
(2  Ball  &  Beatt.  457).  However  correct  they  may  be,  in  the 
particular  case,  the  Court  could  not  yield  to  them,  without  a 
departure  from  what  the  settled  practice  of  the  Court  requires. 
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Connected  with  this,  I  may  allude  to  a  matter,  brought  for- 
ward by  the  supplemental  petition  of  the  defendant.  It  sug- 
gests, that  the  ill-health  of  counsel  did  not,  in  effect,  enable 
him  to  have  the  full  benefit  of  their  assistance  and  learning, 
as  he  could  have  desired,  or  they,  under  other  circumstances^ 
could  have  given  in  the  cause.  But  although  the  ill  health  of 
the  counsel  was  known  and  regretted  by  the  Court,  yet  the 
cause  was  not  called  on  for  argument,  until  full  time  for  pre- 
paration, and  after  the  counsel,  who  argued  the  cause,  was 
enabled  to  perform  the  entire  duty  without  objection.  If  he 
had  requested  farther  time,  upon  the  ground  of  want  of  pre- 
paration, under  the  circumstances,  the  Court  would  certainly 
have  acceded  to  the  request.  And  I  may  now  add,  that 
upon  the  state  of  the  record,  as  it  was  then  presented,  and  no 
intimation  was  then  given  of  any  desire  to  file  a  supplemental 
billj  the  argument  was  as  copious,  and  able,  and  thorough, 
both  as  to  the  facts  and  the  law,  as  it  seemed  to  the  Courts  as 
it  probably  could  be.  Nor  have  I,  at  the  present  argument, 
heard  any  suggestion  founded  upon  that  record,  which  was 
not  largely  discussed  and  fully  considered  at  that  hearing.  If 
the  Court  were  then  wrong,  after  such  an  argument,  so  pow- 
erfully urged,  it  seems  to  me,  that  the  appropriate  redress  be-  ' 
longs  to  the  highest  appellate  court,  and  can  hardly  be  found 
on  any  re-argument  here. 

But  to  return  to  the  more  direct  questions  before  the  Court. 
Some  considerable  portion  of  the  evidence,  now  sought  to  be 
introduced,  respects  the  supposed  date  of  the  agreement  be- 
tween Jenkins  and  Eldredge,  and  that  it  was  not  before,  but 
after  the  expiration  of  the  time  fixed  on  the  decree  in  the  case 
of  Jenkins  v.  Deblois ;  and  great  stress  is  laid  upon  this  fact,  as 
having  a  most  material  bearing  in  the  case.  The  very  point 
was  directly  put  in  issue  by  the  pleadings,  and  it  was  fully  ar- 
gued at  the  original  hearing,  upon  the  record ;  and  certainly, 
so  far  as  the  fact  could  be  material,  it  was  within  the  reach  of 
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the  defendftot,  Eldredge,  (for  alt  the  means  of  aseertainiDg 
were  eompletely  open  to  him),  before  the  hearing  aa  after* 
wards,  —  I  do  not  say,  by  the  exercise  of  great  diligence,  bat 
by  the  exerctae  of  any  diligence.  Aa  the  record  stood,  it  ap<- 
peared  to  me,  that  the  nc^tiotions  were  begun,  belbre  the 
time  expired,  even  if  the  agreement  waa  not  then  completed. 
Btft  whether  the  agreement  was  then  completed  or  not,  waa 
not,  in  my  judgment,  material;  and  I  should  have  come  to 
the  same  result  (and  so  the  opinion  intimates,  as  far  as  it 
goes),  whether  the  fact  were  the  one  way  or  the  other.  For 
whether  Jenkins  had,  at  the  time  of  his  agreement  with  Eld- 
redge,  any  legal  or  equitable  tide  in  tlie  property  against  De- 
Uois,  or  iM>t,  he  might  well  believe,  that  he  had  an  honorary 
confidence,  that  Deblois  would  grant  indulgence  to  him,  if  he 
could  in  any  manner  satisfy  her  claim,  in  the  nature  of  a  good 
w31;  and  there  is  not  a  tittle  of  proof  in  the  case,  that 
Deblois  would  have  arranged  any  bargain  with  Eldredge,  if 
not  done  with  the  co-operation,  and  at  the  solicitation  of  Jen- 
kins. In  my  judgment,  therefore,  the  posture  of  the  case,  as 
between  Jenkins  and  Eldredge,  is  not,  and  would  not  be,  in 
the  slightest  degree,  varied  by  the  fact,  whether  the  agreement 
between  them  was  consummated  before  or  after  the  expiration 
of  the  time.  In  each  case,  thehr  agreement,  whenever  made, 
must  receive  the  same  interpretation,  taken  in  connexion  with 
the  other  circumstances  of  the  case. 

Then,  again,  it  is  argued,  that  the  new  evidence  will  show^ 
that  the  deoee  in  the  case  of  Jenkins  v.  Dtblais,  was  not  a 
decree  by  consent,  but  in  aJhernm.  Now  this  point,  also, 
was  fully  argued  at  the  original  bearing ;  and,  so  far  as  it  could 
be  material,  it  was  fully  within  the  power  of  Eldredge  to  have 
made  the  fact  certain,  before  the  publication  of  the  testimony. 
Cevtainly,  at  the  ordinal  hearing,  I  was  satisfied,  that  the  fact 
must  have  been,  that  the  decree  was  by  consent.  The  very 
terms  of  it  seem  to  me  necessarily  to  unport ;  nor  am  I  able  to 
conceive,  that  any  Court  of  Equity,  at  that  stage  of  the  cause^ 
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coold  make  such  a  decree,  unless  by  coBsent.  Wkat  was 
the  stage  of  the  cause  ?  It  was  not  a  case  set  dowo  for  a 
final  hearing  upon  the  merits,  after  issue,  and  all  the  evidence 
had  been  taken  in  the  cause.  It  seems  to  have  been  an  ap- 
pticatioQ  to  dissolve  the  injunetioo,  which  had  been  already 
granted,  and  which  certainly  the  Court  could  eontinoeornot, 
and  upon  what  terms  it  might  choose,  until  the  final  bearing— 
and  the  decree  then  purporting  to  be  iiiterk)eutory,  continues 
the  iojunclion  to  the  hearing,  if  the  8tq[)ulated  conditions  are 
complied  with ;  if  they  are  not,  then  the  bill  is  to  be  dismissed. 
Now,  unless  by  consent,  the  Court  could  not,  according  to  any 
rales  or  doctrines  known  to  Equity  proceedings,  dismiss  the 
l»H  before  the  hearing,  although  it  might  dissolve  the  injunc- 
tion befitfe  the  hearii^.  To  dissolve  the  injunction  is  ooe 
thing,  — to  dismiss  the  bill,  before  the  hearing,  on  the  nmriis,  is 
quite  a  different  thing.  In  short,  under  such  circumstences^ 
Jenkins  had  a  right  to  a  hearing  on  the  merits,  after  issue  and 
evidence  taken,  imless  he  consented  to  waive  his  right.  I  go* 
farther,  and  add,  that,  under  the  circumstances  of  the  case, 
without  such  consent,  the  dismissal  of  the  bill  wouM  not  be  a 
bar  to  a  subsequent  biR  in  Equity,  for  the  same  matter ;  for  a 
decree,  to  be  a  bar,  must  be  upon  the  merits,  after  the  hear- 
ing thereof. 

Thus  much  I  have  thought  it  right  to  say  upon  this  point. 
But,  in  truth,  my  judgment  never  rested  upon  it,  except  so 
fir  as  the  argument  insisted,  that  it  was  a  complete  bar  to  al) 
legal  and  equitable  claims,  on  the  part  of  Jenkins,  against 
Deblois,  a  condusioii  which  I  was  not  at  all  disposed  to  con- 
cur in,  or  adopt 

Then,  as  to  the  point  of  the  value,  or  supposed  value  of 
the  prq>erty,  at  the  time  of  the  agreement  or  the  decree, 
that  matter  was  aho  argued  at  the  hearii^,  and  constituted 
a  s^nal  part  of  the  defence.  Upon  this  subject,  every  fiict 
was  open  to  complete  proofs  before  the  pubScation  of  the 
evidence;  it  wa»  put  iu  issue  by  the  parties^  and  it  cannot  be. 
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that  Eldredge  is  here  to  be  at  liberty  to  offer  new  proof  of 
facts,  which  were  then  completely  before  his  eyes,  and  of 
general  notoriety. 

What  then  is  the  new  docamentary  proof  proposed  to  be 
offered,  in  support  of  the  petition  ?  As  I  gather  from  the 
petition,  and  the  statements  on  both  sides,  it  consists  of  two 
letters,  written  by  Mr.  C.  G.  Loring,  which  have  always  been 
in  Eldredge's  possession,  —  (and  which  are  now  offered  to 
refresh  his  memory  as  to  a  date)  of  the  book,  or  memoran- 
dum, of  accounts,  and  business,  kept  by  Joseph  Jenkins,  jr., 
which  was  referred  to  by  him  in  his  deposition,  and  the  pro- 
duction of  which  was  not  (as  far  as  appears  upon  the 
record,)  asked  for  by  Eldredge,  either  at,  or  before  the 
original  hearing,  nor  by  any  motion  made  to  the  Court  there- 
for, at  any  time  until  the  hearing  before  the  Master ;  of  the 
memorandum  of  an  account  of  Eldredge,  in  his  own  pos- 
session, and  produced  at  the  hearing,  under  a  su^;estion  of 
the  Court,  at  the  motion  of  Jenkins ;  and  of  a  paper,  or 
written  promise,  given  by  Jenkins  to  Eldredge,  and  well 
known  to  the  latter,  and  of  which  the  production  by  Jenkins 
might  have  been  compelled  by  a  cross  bill,  or  by  an  order  to 
produce  it  at  the  original  hearing. 

Now,  in  respect  to  all  this  documentary  evidence,  it  is 
perfectly  clear,  that  any  portion  of  it  was  within  the  power 
of  Eldredge  to  produce,  or  to  have  had  produced,  before 
publication,  or,  at  all  events,  before  the  cause  was  set  dowA 
for  a  hearing.  It  was  matter  put  directly  in  issue  by  the 
pleadings.  No  application  was  ever  made  by  him  to  enlarge 
the  time  for  publication  of  the  testimony  ;  no  special  order 
was  asked  of  the  Court,  to  require  the  production  of  the 
book  of  accounts,  and  business,  of  Joseph  Jenkins,  jr.,  or  of 
the  written  statement,  in  the  possession  of  the  plaintiff 
Jenkins.  No  cross  bill  was  ^er  filed.  The  publication  of 
the  testimony  took  place  in  May,  1843.  Joseph  Jenkins,  jr., 
died  in  the  Autumn  of  the  same  year.    The  cause  was 
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afterwards  set  down  for  a  bearing ;  but  was  not  argued  until 
the  latter  part  of  April,  1844,  and  the  argument  then  occu» 
pied  the  Court  (as  nearly  as  I  can  recoUeet,)  about  seven  or 
eight  days.  So  that,  I  think,  it  is  impossible  not  to  say,  that 
Eldredge  was  entirely  content  to  leave  his  case,  up  to  the 
very  time  of  the  argument,  without  the  slightest  effort  to  add 
any  of  this  documentary  proof  to  that  already  in  the  cause. 
He  asks  the  Court,  at  this  late  period,  to  reopen  the  whole 
cause,  that  he  may  supply  any  and  all  defects  in  the  evi* 
dence,  which  he  now,  after  the  fullest  discussion,  supposes 
may  be  material  to  his  case.  I  think,  that  it  may  be  said, 
without  hesitation,  that  such  an  application,  so  broad  and  so 
unqualified,  has  never  before  been  presented  to  any  Court  of 
Equity,  and  it  would  amount  to  a  subversion  of  its  whole 
established  rules  of  practice. 

In  respect  to  the  fetters  of  Mr.  Loring,  as  to^  the  matter 
of  date,  they  are  not,  in  my  judgment,  material ;  and  if  they 
were,  what  ground  is  there  to  say,  that  Eldredge  should 
now  be  permitted  to  bring  new  documents  before  the  Courti 
which  were  always  in  his  custody.  ?  It  is  no  answer  to  say, 
that  he  did  then  deem  them  material.  It  was  bis  own 
choice,  or  his  own  wishes,  not  to  produce  them,  or  use  them, 
when,  by  hiw,  their  use  might  have  been  required  and  Al- 
lowed. In  respect  to  the  book  of  accounts  and  business^ 
of  Joseph  Jenkins,  jr.,  let  it  be  remembered,  that  if  its  pro- 
duction had  been  positively  required,  (and  an  order  titom 
the  Court  might  have  required  it,)  it  would  have  been  open 
to  the  witness  to  have  produced  the  book,  and  explained 
what  he  meant,  and  to  have  corrected  the  error,  if  any,  or 
to  have  shown,  that  the  imputations  upon  his  veracity  w^e 
unfounded.  But  he  is  dead  ;  and  the  Court  is  now  called 
upon  to  rake  open  the  ashes  of  the  dead,  and,  when  the 
voice  of  the  departed  is  bushed,  to  interrogate,  to  his 
dishonor,  if  not  to  his  infamy,  the  naked  pages  of  the  book| 
unexplained  and  unaided  by  collateral  circumstances.    I  do 
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not  say,  that  a  Court  of  Equity  is  positively  precluded  from 
such  a  course,  under  all  and  any  circumstances.  But  I 
should  be  loth  to  break  in  upon  the  settled  practice  of  the 
Court,  designed  to  guard  the  living,  and,  a  fartiarij  to  pro- 
tect the  dead  from  attacks,  which  it  may  no  longer  be  in 
their  power  to  repeal.  The  testimony  of  Joseph  Jenkins,  jr. 
was  most  powerfully  assailed  at  the  a^ument ;  but  it  seemed 
to  me,  that,  as  to  the  leading  iacts,  upon  which  my  judgment 
proceeded,  it  was  entirely  supported  by  other  independent 
facts  and  circumstances. 

In  respect  to  the  oral  evidence,  so  far  as  it  has  not  been 
already  commented  on  in  the  preceding  remarks,  it  goes 
entirely  to  discredit  the  testimony  of  the  witnesses,  on  the 
part  of  the  plaintiff,  on  their  original  examination ;  and 
especially  to  the  testimony  of  Mr.  Hilliard,  and  James  W. 
Jenkins,  not  by  showing,  that  they  are  persons  of  noto- 
riously bad  character,  and  not  to  be  believed  on  their  oaths ; 
but  by  means  of  new  evidence  to  the  very  facts,  to  which 
they  were  originally  examined,  that  they  have  been  guilty  of 
gross  misstatements,  if  not  of  deliberate  falsity.  The  facts 
are  to  be  made  out  in  respect  to  Mr.  Hilliard,  by  proving  the 
time  when  he  hired  his  office,  &c.,  through  testimony,  which 
was  just  as  much  within  the  reach  of  Eldredge,  at  the  time 
of  his  examination,  as  it  now  is.  And  it  may  be  added,  that 
Mr.  Hilliard's  testimony  on  this  very  subject,  was  at  first  as 
rigorously  assailed  at  the  original  hearing,  as  it  is  now  sought 
to  be.  In  respect  to  the  testimony  of  James  W.  Jenkins, 
that  is  now  sought  to  be  overturned  by  showing,  that,  in  his 
testimony  before  the  Master,  he  contradicted  a  statement  he 
had  made  in  his  original  examination.  I  have  already  had 
occasion  to  say,  that  nothing  could  have  been  more  irregular, 
and  incorrect,  than  to  have  examined  this  witness  at  all, 
before  the  Master,  without  an  express  order  of  the  Court, 
which  would,  of  course,  have  been  limited  to  matters,  to 
which  he  had  not  before  testified.    To  give  effect  to  such  an 
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itregular  and  incorrect  examination  before  the  Master,  would 
be  to  give  to  the  party  the  benefit  of  violating  the  rules  of 
the  Conrt.  I  do  not  stop  to  inquire,  whether  the  supposed 
contradiction  is  material  or  not.  It  is  sufficient  to  say,  that 
it  is  against  the  rules  of  the  Court,  to  allow  it  to  be  deemed 
to  be  at  all  in  the  case.     It  ought  to  be  suppressed. 

It  may  be  proper  to  add  in  this  connexion,  that,  according 
to  our  practice,  all  the  interrogatories,  and  cross  interrogato- 
ries, designed  to  be  put  to  any  particular  witness,  are  seen, 
and  perfectly  well  known  to  both  parties,  long  before  the 
examination  takes  place  before  the  commissioner,  and  not 
unfrequently,  by  a  sort  of  mutual  indulgence  at  the  bar,  the 
counsel  of  both  parties  are  present  at  the  examinations, — 
whether  it  was  so  in  the  present  case,  I  do  not  inquire,  be- 
cause my  judgment  does  not  proceed  upon  it.  But  I  may 
say,  that  it  is  rare,  that  any  substantial  defects  in  the  material 
testimony  are  or  can  be  found,  unless  there  has  been  a  want 
of  diligence  in  the  party,  in  not  putting  his  counsel  in  full 
possession  of  all  the  merits  of  his  cause,  upon  the  state  of  the 
pleadings. 

Without  going  &rther  into  a  consideration  of  the  particulars, 
stated  at  such  voluminous  length  in  this  petition,  and  which 
I  pass  over  in  silence,  because,  in  my  judgment,  they  are  suf- 
ficiently answered  in  the  preceding  remarks,  or  admit  of  sim- 
ilar answers,  I  am  compelled  to  come  to  the  conclusion,  that 
it  would  be  an  utter  violation  of  the  rules  of  the  Courts  of 
Equity  to  allow  the  present  petition  to  prevail.  There  is  no 
new  evidence  now  offered,  which,  in  truth,  if  of  any  value, 
ought  not  to  have  been  originally  produced  in  the  cause ;  and 
there  is  none,  which,  with  ordinary  diligence,  might  not  in 
due  season  have  been  produced.  What  Lord  Eldon  said  in 
the  case  of  Whiuhcke  v.  Baker ^  (13  Ves.  511,  514),  under 
drcumstances  calling  for  far  more  indulgence  than  the  present 
case,  admonishes  me  of  the  duty,  which  is  imposed  upon  this 
Court    His  Lordship,  on  that  occasion,  said ;  "  The  next 
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gtouod  for  this  -motioQ  is  the  tnateriality  of  the  farther  ev* 
ideiice,  which  it  is  supposed  can  be  gi^eo.  If  that  couM  be 
represented  as  most  material,  I  dare  not  trust  myaelf  wilh 
laying  down  a  precedent,  that  would  authorize  attempts  to 
bring  forward  an  application  in  every  case,  where,  even  after 
a  cause  had  been  struck  out  (that  cause  had  been  struck  out) 
the  party  might  see,  that  it  would  not  be  convenient  to  hear 
the  cause  upon  the  evidence,  on  which  he  originally  intended 
to  hear  it.  The  danger  from  that  would  be  enormous."  The 
case  of  Young  v.  Kdghly^  (18  Ves.  848,  851),  before  the 
san^  learned  Judge,  inculcates  a  still  more  impressive  lesson, 
far  the  Court,  in  that  case,  rejected  the  new  evidence,  al« 
though  it  seemed  to  be  the  opinion  of  the  Judge,  that,  if  ad* 
mitted,  it  might  most  materially  bear  upon  the  merits  of  the 
case. 

I  think  it  my  duty  to  dismiss  the  petition,  and  to  deny  the 
party  the  right  to  file  a  supplemental  bill,  and  to  have  the  re- 
hearing and  relief,  which  that  petition  seeks.  It  has  been 
suggested,  that  the  petition  ought,  if  dismissed,  to  be  without 
prejudice ;  but  I  think  no  such  qualification  of  its  effect  ought 
to  be  introduced.  The  merits  of  the  application,  in  point  of 
law,  have  been  as  fully  brought  before  the  Court,  in  the  pres- 
ent case,  as  they  could  have  been  after  a  final  decree,  upon 
an  application  for  a  bill  of  review.  If  the  defendant,  £ld*» 
redge,  has  any  merits,  on  which  to  found  his  petition  in  point 
of  law,  they  have  been  as  fully  brought  before  the  Court,  and 
at  the  proper  time,  as  they  could  properly  be  upon  a  petition 
for  a  bill  of  review.  The  same  questions,  in  the  same  form, 
necessarily  arise  in  both  cases.  The  defendant,  Eldredge, 
has  elected  to  take  the  course  of  filing  bis  petition,  and  being 
heard,  as  by  the  course  of  proceedings  in  Equity  he  is  entitled 
to  be  heard,  upon  the  admissibility  of  the  new  evidence,  be- 
fore the  final  decree ;  and,  in  my  judgment,  he  is  not  entitled 
to  re««rgae  the  same  questions,  after  the  final  deoree,  upon  a 
petition  for  a  bill  in  the  nature  of  a  bill  erf  review.    He  has 
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made  his  choice,  and  cooforniably  to  what  was  suggested  at 
the  hearing,  he  must  now  abide  by  the  choice,  which  he  has 
made.  I  feel  myself  bound  not  to  open  this  litigation  anew 
by  any  such  reservation  as  that  the  dismissal  shall  be  without 
prejudice. 


Jenkins  v.  Eldredge,  and  Kimball. 

(HXARIKO    OR   THX    MaSTXR's    RxPORT.) 

Ah  agreement  for  a  lease  of  certain  premises  was  made  by  the  plain- 
tiff to  the  defendant  K.,  on  the  1st  January,  1639,  and  subiequently,  E., 
on  the  18th  of  January,  1841,  in  pursuance  thereof,  agreed  to  lease  the 
same  to  the  said  K.  and  to  W.  for  10  years  from  the  Ist  of  June,  1841,  the 
annual  rent  being  fixed  by  the  award  of  referees  made  in  virtue  of  the  said 
last  agreement,  at  $4650    K.  then  took  possession,  and  occupied  the  prem- 
ises upon  these  terms  until  December  14th,  1842.    £.  then,  claiming  to  be 
owner,  conveyed  the  premises  to  K.  on  March  Ist,  1842.     On  March  7th, 
the  plaintiff  filed  with  K.  a  notice  of  his  claim  thereto ;   and  subsequently 
K.,  as  owner,  agreed  with  himself  and  W.,  as  proprietors  of  the  Boston 
Museum,  to  reduce  the  rent  to  3000  and  taxes.    The  present  Bill  in  Equity 
having  been  filed  by  the  plaintiff  against  K.,  the  matter  was  referred  to  a 
Master,  who  reported,  1st.  That  the  agreement  by  £.  was  a  present  demise. 
2d.  That  K.  was  liable  for  the  full  rent  of  4650.  3d.  That  the  evidence  did 
not  jastify  a  reduction  of  the  rent  by  K.    4th.  That  the  interest  was  prop* 
erly  charged  upon  the  rent.    5th.  That  K.  was  not  entitled  to  commis- 
sions as  Trustee  for  the  plaintiff.   The  Court  approved  the  1st  ruling,  on» 
the  ground,  that  as  no  further  act  of  demise  was  contemplated,  and  K.. 
having  taken  possession  under  the  agreement,  it  was  a  present  demise  for. 
ten  years.    The  Court  approved  the  2d  ruling,  on  the  ground,  that  any  re- 
duction by  K.  of  the  rent  originally  fixed  by  Referees  after  notice  of  the 
plaintiff's  claim,  and  without  his  consent,  was  an  act  which,  not  being  for 
the  plaintiff's  benefit,  would,  in  the  event  of  the  establishment  of  his 
elaim,  be  unauthorized.     The  3d  and  4th  rulings  were  assumed  as  neces- 
sary consequences  of  the  second.     The  5th  ruling  was  over-ruled,  on  the 
ground,  that,  as  K.  held  the  premises  as  Trustee  of  the  plainti^  and  had 
not  been  guilty  of  gross  misconduct,  he  was  entitled  to  his  commissions, 
although  he  was  not  an  open  and  express  Trustee. 

The  general  practice  in  America,  and  especially  in  Massachusetts,  is  to  allow 
commissions  to  Trustees  in  cases  of  open  and  admitted  express  Trusts,^ 
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unless  the  Trustee  hare  forfeited  them  by  gross  miscoudact  in  the  admin- 
istration of  the  Trust. 

An  agreement  for  a  lease  will  be  construed  to  be  a  present  demise,  if  no  fu- 
ture formal  lease  be  contemplated,  and  especially  if  possession  be  taken 
under  it. 

/(  tooM  aUo  hddf  that  the  defendant  should  pay  all  ordinary  costs  of  the  suit. 

The  cause  was  afterwards  argued  upon  the  exceptions  to 
the  Master's  report  filed  by  the  defendant,  Kimball,  by  Bart- 
lett  for  Kimball,  and  by  Gardiner  for  the  incidental  interest  of 
Eldredge,  and  by  B.  R.  Curtis  for  the  plaintiff.  As  to  the 
claim  of  Kimball,  upon  which  the  exceptions  arose,  the  report 
of  the  Master  was  as  follows : 

'^The  following  state  of  facts  was  laid  before  me 
by  the  complainant's  counsel,  and  duly  proved ;  ^  Ist. 
That  certain  rooms  in  the  said  building  have  been,  since 
the  first  day  of  June,  A.  D.  1841,  hitherto,  "occupied 
by  a  corporation,  styled  'The  New  England  Museum 
and  Gallery  of  Fine  Arts.'  That,  in  May,  1839,  the  com- 
plainant and  the  said  defendant,  Kimball,  entered  into  the 
contract,  foun<l  on  page  206  of  the  printed  record  of  this 
cause, ^  —  and  afterwards,  the  said  EIdredge,and  the  said  cor- 
poration, entered  into  the  contract,  found  on  pages  206,  207,8 
of  the  said  printed  record  ;  and  an  award  upon  the  rent,  to  be 
paid,  was  made  thereupon,  as  is  found  also  on  the  said  207th 
page,  of  the  said  record.  That  the  said  Kimball  was  propri- 
etor of  275  shares  of  the  capital  stock  of  the  said  corporation, 
the  par  value  of  which  was  $  100  per  share,  and  one  Alfred 
A.  Wellington  was  proprietor  of  the  remaining  25  shares 
thereof,  the  said  Wellington  being  the  President,  and  the  said 
defendant,  Kimball,  being  Treasurer  of  the  said  corporation. 
That  the  said  corporation  continued  to  pay  the  rent  of  $4650, 
fixed  by  the  said  award,  from  the  first  day  of  June,  1841,  to 
the  fourteenth  day  of  Dec.  1842;  during  which  time  the 
stockholders  and  officers  of  the  said  corporation  remained  as 
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above  stated,  except,  that  twenty  shares  of  the  said  capital 
stock  were  sold,  in  Nov.,  1842,  to  Mr.  David  S.  Greenough, 
bat  the  same  were  not  transferred  to  him  until  the  27th  day 
of  Dec.  1842.  That,  on  the  first  day  of  March,  1842,  the 
said  defendant,  Eldredge,  conveyed  the  whole  estate,  in  fee, 
to  the  said  Kimball,  and  on  the  7th  day  of  the  same  month, 
the  said  complainant  served  a  written  notice  upon  the  said 
defendant,  Kimball,  giving  him,  the  said  Kimball,  notice  of 
his,  the  said  complainant's  title,  and  prohibiting  him  from  do- 
ing any  thing  affecting  the  said  property  in  any  way.  That  on 
the  14th  day  of  Dec.  1842,  the  said  Kimball,  by  agreement 
with  the  said  corporation,  reduced  the  rent  to  the  sum  of 
three  thousand  dollars  per  annum,  and  taxes. 

And  thereupon  I  have  ruled,  and  do  report,  that  the  said  Kim- 
ball is  chargeable,  in  his  said  account,  with  the  rent  of  the  said 
rooms,  specified  in  the  instruments  mentioned,  at  the  rate  of 
$4650.00  per  annum  ;  because,  first,  the  instruments  contained 
on  pages  206,  207,^  of  the  said  printed  record,  constitute  to- 
gether a  demise  of  the  said  rooms,  to  the  said  Corporation, 
at  an  annual  rent  of  $4650,  payable  quarterly ;  and  because, 
secondly,  the  said  Kimball,  in  the  transaction  aforesaid, 
whereby  he  reduced  the  rent,  is  to  be  treated  as  a  trustee, 
dealing  with  himself. 

In  justification  of  the  aforesaid  reduction  of  rents, 
the  learned  counsel  for  the  said  defendant,  Kimball, 
offered  the  evidence  of  one  Moses  Kimball,  the  agent 
of  the  said  Boston  Museum,  tending  to  show,  that,  in 
December,  1842,  when  the  said  rent  was  reduced,  it  seemed 
probable,  that  the  said  Corporation  would  not  continue  to  be 
able  to  pay  the  rent  of  $4650  per  annum,  and  to  go  on  with 
its  business,  for  several  months  previous,  and  also,  from  the 
fact,  that  its  property  was  under  mortgage,  to  nearly  its  whole 
value ;  and  hence  it  was  contended,  that  there  existed  no. 
means  of  enforcing  the  payment  of  the  existing  rent     The 
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testimony  of  the  said  witness  was  also  offered,  to  show,  that 
the  building  was  constructed,  and  adapted  to  the  purposes  of 
a  Museum,  and  that  no  other  tenant  could  probably  have 
been  found  in  Boston,  who  would  hire  it  for  such  a  purpose. 

Upon  this  evidence,  I  ruled ;  first,  that  the  said  Kimball 
having,  as  a  trustee,  dealt  with  himself  in  a  matter,  affecting 
the  income  of  the  trust  property,  cannot  be  permitted  to 
show,  that,  at  the  time  he  so  dealt,  there  was  more  or  less 
risk  of  the  failure  of  the  existing  tenant  to  pay  the  stipulated 
rent ;  because  a  Court  of  Equity  does  not  go  into  matters 
of  probability,  in  order  to  ascertain,  whether  a  trustee,  who 
has  dealt  with  himself,  would* or  could  not  have  made  a 
better  contract ;  secondly,  that,  if  the  justification  of  a  con- 
trolling necessity  is  ever  admissible  in  such  cases,  the  evi- 
dence in  the  present  case,  did  not  show  a  full  justification. 

I,  therefore,  report,  that  the  account  of  the  said  Kimball  is 
surcharged  in  the  following  items ;  to  wit ;  that  each  of  all 
the  items  of  rent,  in  which  the  said  Kimball  debits  himself, 
as  received  ^'of  Museum,''  on  and  after  March  14th,  1843, 
ought  to  be  debited,  respectively,  in  the  sum  of  $1,162.50, 
instead  of  $750.00 ;  and  that,  from  the  sum  total  of  the  . 
account,  thus  surcharged,  should  be  deducted  the  sum  of 
$305.00,  being  the  amount  of  the  taxes,  paid  by  the  said 
Corporation  to  the  said  Kimball,  upon  the  said  rooms,  and 
debited  by  said  Kimball  to  himself  in  his  said  account ;  and 
that  the  interest  account  should  be  adjusted  accordingly. 
Second ;  The  account,  brought  in  as  aforesaid,  by  the  said 
Kimball,  contains  an  item,  credited  to  himself,  on  the  fifth 
page,  being  the  sum  of  $791.00,  for  commissions  on  the 
amount  of  rent,  collected  by  him,  which  I  report  as  dis- 
allowed, and  that  the  same  ought  to  be  deducted  from  the 
sum  total  of  the  credit  side  of  the  said  account.  And 
thereupon  I  find,  and  report,  that  there  is  due,  on  the  day 
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of  the  date  of  this  report,  from  the  said  Kimball  to  the  said 
complainant,  as  the  true  final  balance  of  the  said  Kimball's 
account,  the  sum  of  twelve  thousand  seven  hundred  and 
eighty-one  dollars  and  seventy-three  cents,  as  stated  in  the 
schedule  hereto  annexed." 

The  contracts  referred  to  in  the  foregoing  Report,  were  as 
follows : 

"  Memorandum  of  agreement  made  this  first  day  of  May, 
in  the  year  of  our  Lord  eighteen  hundred  and  thirty-nine  by 
and  between  Joseph  Jenkins  of  Boston  of  the  one  part  and 
David  Kimball  of  said  Boston  of  the  other  part,  witnesseth  — 
That,  whereas  the  said  Jenkins  is  about  to  erect  a  spacious 
and  elegant  edifice,  occupying  the  entire  front  and  length  of 
the  lot  of  land  on  Tremont  street,  recently  purchased  by  him 
of  Miss  £.  Deblois,  which  edifice  is  identified  and  described 
in  the  drawings  and  specifications  exhibited  and  to  be  em- 
braced in  the  lease  hereafter  mentioned  —  the  building  to  be 
completed  on  or  before  the  first  day  of  January  next ;  —  Now 
it  is  hereby  agreed  mutually  by  the  parties  that  all  of  the 
said  edifice  above  the  basement  is  to  be  leased  to  said  Kim- 
ball by  said  Jenkins  for  the  term  of  ten  years  from  the  time 
when  said  building  is  to  be  completed,  for  the  purpose  of  a 
Museum  and  other  kindred  objects,  the  said  Kimball  yielding 
and  paying  for  the  same  to  said  Jenkins  the  sum  of  five 
thousand  dollars  for  each  and  every  year  in  quarter  yearly 
payments,  without  taxes.  It  is  however  understood  that, 
whereas  the  said  Kimball  is  immediately  to  repair  to  Phila- 
delphia for  the  purpose  of  purchasing  the  '<  American  Muse- 
um," if  he,  the  said  Kimball,  shall  be  unable  to  purchase  the 
same,  then  this  agreement  is  to  be  void,  otherwise  to  remain 
in  full  force. 

In  witness  whereof  the  said  parties  binding  themselves, 
their  heirs,  executors  and  administrators  each  to  the  other  in 
the  penal  sum  of  ten  thousand  dollars  for  the  faithful  fulfil- 
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ment  of  this  agreement,  have  hereunto  set  their  hands  and 

seals,  the  day  and  year  first  above  virritten. 

David  Kimball, 

Joseph  Jenkins. 

Signed,  sealed  and  delivered  in  presence  > 
of,  (nine  words  being  first  interlined,)    ^ 

J.  Jenkins  Jr. 

Moses  Kimball/' 

"  Whereas  on  the  first  day  of  April,  A.  D.  1839,  Joseph 
Jenkins  and  David  Kimball,  both  of  Boston  in  the  county  of 
Suffolk  and  state  of  Massachusetts,  did  covenant  and  agree 
to  and  with  each  other,  that  the  said  Jenkins  should  lease 
and  the  said  Kimball  hire  certain  rooms  in  a  building  on 
Tremont  street,  and  whereas  the  said  rooms  were  not  com- 
pleted at  the  time  recited,  yet  nevertheless  as  C.  H.  Eldredge 
of  said  Boston  did  afterwards  become  the  owner  of  said 
building,  and  did  complete  the  said  rooms,  and  the  said  Kim- 
ball having  become  a  member  of  a  corporation  entitled  the 
New  England  Museum  and  Gallery  of  Fine  Arts,  and  the 
said  corporation  being  desirous  of  occupying  the  said  rooms, 
but  have  not  or  yet  been  able  to  agree  with  the  said  Eldredge 
«ipon  a  sum  that  shall  be  paid  therefor  as  rent,  now 

'^  Therefore,  the  said  corporation  and  the  said  Eldredge  do 
liereby  covenant  and  agree  to  and  with  each  other  that  the  said 
Eldredge  shall  lease  to  the  said  corporation  the  said  Museum 
rooms  in  said  building  for  a  term  of  ten  years,  and  the  said 
corporation  shall  receive  the  said  rooms  for  the  said  time,  and 
pay  therefor  a  rent  to  be  decided  as  follows,  viz. 

First,  The  matter  shall  be  referred  to  Sam.  Hubbard  and 
E.  Hasket  Derby,  and  in  case  of  disagreement  between  the 
referees  they  shall  choose  a  third,  and  the  decision  of  two 
fihall  be  binding  upon  the  parties  to  this  covenant. 
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Second,  The  said  corporation  shall  appear  before  the  said 
referees  with  the  same  rights,  privileges  and  immonities,  and 
none  other  than  the  said  Kimball  would  have  were  he  a  party 
to  this  covenant. 

Third,  The  said  referees  shall  take  the  said  contract  be- 
tween the  said  Jenkins  and  the  said  Kimball  as  the  basis 
upon  which  to  decide  the  rent  to  be  paid  by  the  said  corpo- 
ration, and  shall  take  into  consideration  any  deviation  that 
may  have  been  made  from  the  said  contract  with  all  other 
matters  and  thii^  that  may  appertain  thereto,  and  shall 
decide  what  under  all  the  circumstances  shall  be  an  equitable, 
just  and  proper  rent  for  the  said  corporation  to  pay  to  the 
said  Eldredge. 

Fourth,  The  referees  shall  decide  when  the  said  rent  shall 
commence,  giving  the  said  corporation  a  reasonable  time  to 
fit  up  the  said  rooms. 

In  witness  whereof  we  have  hereunto  set  our  hands  and 

seal  this  eighteenth  day  of  January  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  forty-one. 

tx  xr  i  Committee  of  the  New 

Datid  Kimball.  f  tp    j    j    idf  j 

A     A     11T  >  ±Mffland  Museum  aria 

.  A.  Wellington,  \  rijj         ^  if-       j  u 


Witness,  Jesse  Gould.'' 


GaUery  of  Fine  Arts. 
C.  H.  Eldredge. 


^^The  aforenamed  Referees  having  repeatedly  met  and 
heard  the  parties  to  this  agreement,  and  having  given  .the 
subjects  submitted  to  them,  with  the  circumstances  attending 
the  same,  full  consideration,  do  decide  and  determine  the 
yearly  rent  to  be  paid  by  the  said  corporation  called  '^  the 
New  England  Museum  and  Gallery  of  Fine  Arts,''  to  the  said 
Charles  H.  Eldredge,  shall  be  the  sum  of  four  thousand  six 
hundred  and  fifty  dollars,  as  an  equitable,  just  and  proper  rent 
— and  that  the  same  shall  commence  on  the  first  day  of  Jane, 
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A.  D.  1811  —  to  be  paid  quarter  yearly.  The  charges  of 
this  reference  taxed  at  one  hundred  dollars,  to  be  paid  equally 
by  the  parties. 

Samuel  Hubbard, 
Elias  Hasket  Derby. 

"Boston,  March  1,  1842.  —  Whereas  I  have  this  day 
sold  to  David  Kimball  the  estate  to  which  this  obligation  has 
reference,  I  hereby  assign  the  same  to  said  Kimball. 

C.  U.  Eldredge. 

Witness,  Samuel  Sweetser." 

The  exceptions  filed  by  Kimball  were  as  follows :  First ; 
"  For  that  the  said  Master  hath  reported  and  ruled,  that  said 
Kimball  is  chargeable  with  the  sum  of  forty-six  hundred  and 
fifty  dollars  per  annum,  instead  of  the  sum  of  three  thou- 
sand dollars  and  taxes,  the  amount  credited  by  said  defend- 
ant in  his  account,  rendered  said  Master,  for  the  rent  of 
certain  rooms  mentioned  in  said  report,  on  the  ground,  that 
the  instruments,  contained  on  pages  206,  207  of  the  printed 
record  of  this  cause,  constitute  together  a  demise  of  said 
rooms,  for  a  term  of  ten  years,  at  an  annual  rent  of  forty-six 
hundred  and  fifty  dollars,  payable  quarterly.  Whereas  the 
said  Master  ought  not  to  have  ruled,  that  said  defendant  was 
chargeable  with  any  other  and  farther  sum,  than  the  sum  so 
credited  by  defendant  in  his  said  account,  or  that  said  in- 
struments do  constitute  together,  as  against  this  defendant, 
a  demise  of  said  rooms  for  a  term  of  ten  years,  as  aforesaid. 
Second  ;  For  that  the  said  Master  hath  reported  and  ruled, 
that  the  said  Kimball  is  chargeable  with  the  sum  of  forty-six 
hundred  and  fifty  dollars  per  annum,  instead  of  the  sum  of 
three  thousand  dollars  and  taxes,  the  amount  credited  by  him, 
in  hb  account  rendered  said  Master,  for  the  rent  of  certain 
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rooms  mentioned  in  said  report,  on  the  ground,  that  the  said 
Kimball,  in  the  agreement  between  him  and  said  Corpora- 
tion, whereby  said  rent  was  reduced,  was  a  trustee  dealing 
with  himself,  and  as  such  not  permitted  to  show,  that  said 
agreement  by  which  said  rent  was  reduced,  was  justifiable  as 
being  made  in  good  faith,  in  the  exercise  of  a  prudent  and 
sound  judgment.  Whereas  said  Master  ought  not  to  have 
ruled,  that  said  defendant  was  chargeable  with  said  further 
sum,  or  that  in  sai<i  agreement  said  Kimball  was  a  trustee 
dealing  with  himself,  or  that,  as  such  trustee,  he  was  not 
permitted  to  ofler  evidence  to  justify  said  agreement  as 
aforesaid.  Third ;  For  that  the  said  Master  hath  in  and 
by  his  said  report  ruled,  that  the  evidence  of  Moses  Kimball, 
cffeted  by  this  defendant,  tending  to  show,  that  the  reduction 
of  the  rent  of  said  rooms,  made  by  this  defendant  by  agree- 
ment with  said  Corporation,  was  proper,  requisite,  and  justifi- 
able, did  not  show  a  full  justification.  Fourth  ;  For  that  the 
said  Master  hath  ruled  and  charged  this  defendant  with 
interest  upon  the  additional  sums  by  him  decreed  to  be  pay- 
able for  rent  of  said  room  by  this  defendant,  beyond  the 
amount  credited  in  the  account  so  filed  by  this  defendant. 
Fifth;  For  that  the  said  Master  had  disallowed  a  credit, 
taken  by  said  Kimball  in  the  account  by  him  rendered  and 
filed  with  said  Master,  of  the  sum  of  seven  hundred  and 
ninety-one  dollars  for  commissions  on  rents,  and  sums  of 
money  collected  by  him,  said  Kimball,  as  shown  by  said 
account,  which  sums  said  Master  ought  to  have  allowed  as 
a  credit  to  this  defendant." 

STORY,  J.  In  respect  to  the  first  exception  of  Kimball, 
it  does  not  strike  me,  that  it  is  of  any  importance  in  the  case, 
whether  the  paper  referred  to  is  to  be  deemed  a  present  demise, 
or  a  contract  for  a  demise.  In  either  case,  as  to  the  rent  to  be 
paid  during  the  occupation  of  the  premises,  by  the  Museum 
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Corporation,  the  asserted  lessees,  it  is  to  be  governed  by  pre- 
cisely the  same  considerations.  The  original  agreement  in 
this  case,  between  Jenkins  and  Kimball,  on  the  first  day  of 
May,  1839,  is  certainly  a  mere  contract  for  a  lease  at  a 
fature  day,  viz.  when  the  building  shall  be  finished.  The 
subsequent  agreement  between  Eldredge,  and  Kimball,  and 
Wellington,  on  the  18th  day  of  January,  1841,  consummated 
as  it  was  by  the  award  of  the  referees,  made  under,  and  in 
virtue  of  that  agreement,  became  a  present  demise  or  lease, 
in  my  judgment,  for  ten  years,  to  commence  on  the  first  day 
of  June,  1841,  at  the  annual  rent  of  $4650.  No  farther  act 
or  demise  was  contemplated  by  the  parties,  and  Kimball 
went  into  possession,  under  the  agreement  and  award  accord- 
ingly. One  test,  whether  it  is  a  present  demise  or  not,  is 
founded  upon  this  consideration,  whether  a  future  formal 
lease  is  contemplated  by  the  parties.  If  not,  then  the  agree* 
ment  will,  if  there  be  apt  words,  be  construed  as  a  present 
demise.  If  such  a  future  formal  lease  is  contemplated,  it  is 
not,  of  itself,  decisive,  that  the  instrument  or  agreement  is 
not  a  present  lease.  I  do  not  pretend  to  go  over  the  author* 
ities  upon  the  subject ;  perhaps  they  cannot  be  all  reconciled. 
Some  of  the  most  pointed  cases,  are  Doe  dem.  of  Pearson  v. 
Rice,  (8  Btng.  R.  178),  Piners  v.  Jtu&on,  (6  Bing.  R.  206), 
Stamford  v.  Fox^  (7  Bing.  R.  590),  Hancock  v.  Caffyn^ 
(8  Bing.  R.  358),  Alderman  v.  Neate,  (4  Mees.  &  Wels.  709), 
Doe  d.  Phillips  v.  Benjamin^  (9  Adolph.  &  Ell.  644),  and 
Jones  v.  Reynolds,  (1  Adolph.  &  Ell.  New  R.  506). 

But  as  has  been  already  suggested,  it  is  not  material  in  the 
present  case,  whether  the  agreement  be  construed  as  a  mere 
executory  contract,  or  as  a  present  demise,  since  in  either 
case  Kimball  has  occupied  under  it. 

The  second  exception  is  of  a  very  difierent  character. 
The  question  here  is,  whether,  under  the  circumstances 
stated  in  the  Master's  report,  Kimball  ought  to  be  held 
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responsible  for  the  original  rent^  agreed  to  be  paid,  or  only 
for  the  reduced  rent,  which  he  agreed  to  take  from  the  lessees 
at  a  subsequent  period.  The  Master  held  him  bound  to  pay 
the  original  rent ;  the  exception  is  founded  upon  the  sug^s^ 
tion,  that  he  ought  to  be  liable  only  for  the  reduced  rent. 
Now  it  is  material  to  state,  that,  at  the  time  when  the  lease 
was  made  to  the  Museum  Corporation,  Kimball  was  the 
proprietor  of  two  hundred  and  seventy-five  shares  of  that 
Corporation,  and  Wellington  was  the  proprietor  of  the 
remaining  twenty-five  shares.  Wellington  was  President, 
and  Kimball  was  Treasurer,  of  the  Corporation.  And  this 
continued  to  be  the  state  of  things  up  to  the  14th  of  Decem- 
ber, 1842.  Eldredge  conveyed  the  whole  estate  to  Kimball 
on  the  1st  of  March,  1842,  and  on  the  7th  of  the  same 
month,  Jenkins  served  a  written  notice  on  Kimball  lof  his 
title  ;  the  present  biU  was  brought  at  the  May  Term,  1842; 
and  the  agreement  for  the  reduction  of  the  rent,  was  made 
on  the  14th  of  December,  1842.  So  that,  in  fact,  at  the 
time  of  the  reduction,  Kimball  and  Wellington  were  the 
sole  proprietors  of  the  Museum ;  Kimball  claimed  to  be  the 
sole  owner  of  the  building ;  and  Jenkins  was  then  asserting 
his  title  to  the  property,  as  equitable  owner  in  the  present 
suit.  Stripped,  therefore,  of  its  artificial  garb,  the  agree- 
ment was,  in  &ct,  an  agreement  by  Kimball,  as  owner  of 
the  property,  with  himself,  as  proprietor  of  eleven-twelfths  of 
the  Museum,  and  Wellington,  as  proprietor  of  the  remaining 
one-twelfth,  for  a  reduction  of  the  rent,  with  full  notice  of 
the  suit,  and  of  the  asserted  trust,  and  without  any  consulta- 
tion with,  or  assent  thereto  by  Jenkins.  Of  course,  Kimball 
had  no  right  to  make  any  such  reduction  of  the  rent,  so  as  to 
bind  Jenkins,  and  what  he  did,  was  at  his  own  peril,  and  ob- 
viously, if  the  trust  was  established,  it  was  a  reduction  for  his 
benefit  exclusively,  and  injurious  to  the  Cestui  que  iru$L 
It  was  a  reduction  too,  in  the  &ce  of  the  award,  by  which, 
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▼ery  competent  refereeB  had  fixed  the  rent  at  ^4650  per 
annum,  for  the  ten  years.  In  my  judgment,  there  is  no  pre- 
tence  of  any  necessity,  as  has  been  suggested  at  the  arga- 
ment,  to  redace  the  rent  Admitting  a  depression  to  have 
existed  at  that  time,  non  camtai,  that  there  might  not  be,  and 
indeed  there  seems,  subsequently,  to  hare  been  a  correspondent 
revival  of  the  value  afterwards.  And  certainly,  in  a  case  where 
the  party,  if  a  trustee,  had  so  deep  an  interest  in  a  low  rent,  he 
ought  not  to  be  permitted  to  make  a  bargain  substantially  to 
promote  that  interest,  at  the  expense  of  the  [daintiff.  At 
all  events,  he  had  no  right  to  change  the  existing  state  of 
things,  at  the  time  when  the  present  suit  was  brought,  to  the 
inejudice  of  the  plaintiff,  without  his  consent,  or  approval. 
At  the  argument,  it  at  first  occurred  to  me,  that  there  might 
be  a  good  ground  to  make  some  distinction  in  his  fav<Nr. 
But  upon  examining  the  facts,  I  am  perfectly  satisfied,  that 
the  Master  was  right  in  his  conclusion,  and  that  Kimball  is 
rightfully  chargeable  with  the  whole  rent  of  $4650,  origi- 
nally reserved  during  the  period  stated  in  the  report. 

The  third  and  fourth  exception  depend  upon  the  second, 
and  are  governed  by  it.  No  necessity  is  shown  by  the  evi- 
dence for  the  reduction  of  the  rent,  of  such  a  nature  as  can 
possibly  apply  to  the  present  case.  It  was  the  case  of  a  mere 
calculation  of  chances.  The  charge  of  interest  follows 
properly  from  the  liability  to  pay  the  full  rent. 

The  fifth  and  last  exception  is  one,  upon  which  I  have 
felt  the  most  difficulty.  According  to  the  course  of  the 
authorities  in  England,  no  allowance  of  a  claim  of  this  sort, 
for  commissions,  would  be  sanctioned  by  a  Court  of  Equity, 
even  in  oases  of  an  open,  and  admitted  express  trust.  Here, 
the  trust  was  denied  by  Kimball,  as  well  as  by  Eldredge^ 
and  it  has  been  forced  upon  both  in  inviium,  by  the  judgment 
of  the  Court  In  America,  and  especially  in  Massachusetts, 
it  has  been  the  general  practice  to  allow  commissions  to 
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trustees,  in  cases  of  open  and  admitted  express  trusts,  where 
the  trustee  has  not  forfeited  them  by  gross  misconduct. 
The  present  case  is  confessedly  new,  and  does  not  fall 
within  the  predicament  of  an  express  trust,  nor  within  that 
of  gross  misconduct,  in  the  administration  of  such  a  trust. 
I  confess,  that  I  do  not  feel  sure,  that  the  party  is,  under  all 
the  circumstances,  entitled  to  the  allowance  of  commissions ; 
but  I,  nevertheless,  should  not  feel  quite  satisfied  with  re- 
fusing the  allowance.  It  seems  to  me,  on  the  whole,  equita- 
ble to  allow  it.  If  the  cause  shall,  upon  other  grounds,  go 
to  the  Supreme  Court  for  revision,  the  plaintiff  can,  by  a 
cross  appeal,  bring  this  matter  in  review  before  that  Court. 

I,  therefore,  do  order  and  direct,  that  the  report  of  the 
Master  be  confirmed  as  to  all  matters,  except  the  disallowance 
of  the  sum  of  $791,  claimed  as  commissions,  which  sum  I  di- 
rect to  be  deducted  from  the  balance  found  due  by  him  of 
$12,462.41.  So  that  the  balance,  with  which  the  said 
Kimball  do  stand  charged  at  the  date  of  the  report,  be  the 
sum  of  $11,671.41,  instead  of  the  said  sum  of  $12,462.41. 
I  do  not  consider,  under  the  circumstances,  that  any  interest 
can,  or  ought  to  be  allowed  on  the  commissions ;  nor  any 
deduction  from  the  other  interest  be  properly  made  on  ac- 
count thereof.  Having  disposed  of  the  exceptions,  it  remains 
only  to  say,  that  I  am  satisfied  with  the  report  in  all  other 
respects,  and  do  order  the  same  to  stand  confirmed  ac- 
cordingly. 

In  respect  to  the  final  decree,  upon  reflecting  upon  the 
subject,  it  appears  to  me  to  be  the  positive  duty  of  this  Court, 
(subject,  of  course,  to  the  appellate  jurisdiction  of  the  Su- 
preme Court),  to  put  an  end  to  this  most  protracted  litiga- 
tion, for  the  very  reason  so  pointedly  suggested  by  Voet,  that 
suits  may  not  be  immortal,  while  nien  are  mortal. 

Upon  the  question  of  costs,  there  does  not  seem  to  me  to  be 
any  ground  to  suggest,  that  either  of  the  defendants  is  entitled 
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to  costs,  or  that  the  plaintifT  ought  to  be  denied  the  ordinary 
costs  of  the  suit.  The  defendants  have  resisted  the  rights 
of  the  plaintifT,  now  established  by  the  Court,  at  every  step  of 
the  controversy  ;  and  having  so  done,  they,  and  not  the  plain- 
tiff, ought  to  bear  the  burthen  or  expenses  of  the  litigation. 
Of  course,  I  do  not  speak  of  the  extraordinary  expenses,  but 
only  of  the  ordinary  costs. 

In  respect  to  the  suit  brought  by  Bliss  against  the  defend-* 
ant,  Eldredge,  now  pending  in  the  State  Court,  it  seen)s  but 
reasonable,  that,  as  far  as  this  Court  can  operate  upon  the 
matter,  it  ought  not  to  subject  Eldredge  to  double  vexation. 
Bliss  has  voluntarily  appeared  and  assented,  as  I  understood 
hioi,  to  any  decree  of  this  Court  in  the  premises. 


CIRCUIT  COURT  OF  THE  UNITED   STATES. 


0)innjg  (Etrcnit. 


MASSACHUSETTS,  MAT  TERM,   1844,  AT  BOSTOlf. 


BEFORE  J  ^®°'  ^?®^^J^-?T^^T»  Associate  Justice  of  the  Supreme  Court, 


I  Hon.  PELEG  SPRAGUE,  District  Judge. 


Abigail  G.  Vose,  Administratrix,  i;.  Mart  I.  Philbbook, 

IN    EQUITY* 

Philbrooc  was  a  partner  in  the  house  of  D.  P.  &  Co.  of  Port  au  Prince,  who 
were  agents  ofVo8e,and,as  such,  sold  to  one  C,  certain  merchandize  eon- 
signed  to  them  by  the  said  V.  for  which  the  said  C.  though  solvent  refused 
to  pay,  because  of  a  private  claim  set  up  by  him  against  D.  one  of  the  part- 
ners.  The  said  firm  afterwards  consigned  to  V.  an  invoice  of  mahogany 
for  sale,  ordering  the  proceeds  thereof  to  be  passed  to  the  sole  credit  of  P. 
The  said  mahogany  was  accordingly  sold,  and  V.  subsequently  died,  hav- 
ing a  balance  due  to  him  from  the  firm.  After  the  death  of  P.  his 
administratrix  having  brought  an  action  at  law  to  recover  the  proceeds  of 
the  sale,  the  administratrix  of  V.  brought  the  present  bill  in  Equity,  praying 
for  an  injunction  to  the  said  suit  at  law,  and  claiming  a  right  by  way  of 
lien  or  set  off  on  the  said  proceeds,  to  balance  pro  tanto  the  debt  due  from 
the  said  firm  on  account  of  the  said  C,  and  alleging  that  the  debt  from 
the  said  C.  has  not  been  collected,  because  of  the  negligence  or  roiscon* 
duct  of  the  firm.  It  was  hdd^  that  the  debt  due  from  C.  .was  not  the 
debt  of  the  firm,  but  a  demand  arising  from  malfeasance  or  nonfeasance 
and  sounding  in  damages,  and  therefore,  that  no  suit  in  Equity  was  main*' 
tainable  in  respect  of  it,  until  it  should  be  first  reduced  to  a  debt  by  a  judg- 
ment against  the  firm  or  against  the  Defendant. 

Hddy  also,  That  even  were  it  a  debt  now  due,  it  was  contracted  in  a  for- 
eign country,  of  the  laws  of  which  the  court  could  not  judicially  take  no- 
tice,  and  as  this  case  depended  on  the  lex  loci  contractuSf  it  should  have 
been  especially  averred  in  the  Bill. 

J9e/<2,  aiso,  That  the  rule  of  law,  that  several  debts  cannot  be  set  off  against 
joint  debts  obtains  equally  in  Equity,  unless  some  peculiar  Equities  in*y 
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tervene,  which  are  not  shown  in  the  present  case ;  and  that  the  partner- 
ship debt  due  from  the  firm  mast  be  set  off  against  an  individaal  debt 
due  to  P. 

Held^  aUo^  That  where  a  Bill  in  Equity  is  brought  to  recover  a  debt 
against  the  estate  of  a  deceased  partner,  the  other  partners  are  proper 
and  necessary  parties  ;  and  although  when  they  are  out  of  the  jurisdic- 
tion of  the  Court  they  may  be  dispensed  with  —  yet  this  exception  does 
not  apply  to  cases  (like  the  present)  involving  important  rights  of  the 
absent  partners,  and  especially  not  to  cases  where  the  facts  are  mainly 
in  their  knowledge,  or  where  the  circumstances  occurred  in  the  place 
ilfhere  they  are. 

Qiucre,  Whether  under  the  Revised  Statutes  of  Massachusetts  a  set-off 
of  a  partnership  debt  can  be  made  at  law  against  a  separate  debt  due  to  one 
of  the  partners  except  in  cases  of  dormant  partners ;  it  certainly  can- 
not be  in  Equity. 

A  Coart  of  Equity  will  not  maintain  a  Bill  for  redress  in  cases  of  loss  or 
injury  occurring  to  a  principal  from  the  negligence  or  misconduct  of  his 
agent.     The  appropriate  remedy  is  at  law  for  damages. 

The  citizenship  of  the  Plaintiff'  and  of  the  Defendant  should  be  stated  in 
the  Bill. 

Hdd^  aUo,  That  the  doctrine  of  lien  is  not  applicable  to  the  present  case, 
because;  1st,  the  claim  is  one  sounding  in  damages,  which  is  not  the  subject 
of  a  penal  lien ;  2d,  it  is  not  a  lien  created  in  the  course  of  the  factorage 
transactions  of  V. ;  3d,  the  claims  are  not  between  the  same  parties  nor 
due  in  the  same  right. 

Held^  aUo^  That  interest  was  due  on  the  proceeds  of  the  sale  of  the  ma- 
hogany from  the  time  when  V.  first  claimed  a  lien  or  set-off  upon  them 
In  virtue  of  the  balance  due  from  the  firm  up  to  the  time  of  the  judg- 
ment. 

Bill  in  Equity.  The  bill  in  substance  was  as  follows  :  — 
"  Abigail  6.  Vose,  of  Boston,  in  said  District,  widow,  in  her 
capacity  as  administratrix  of  the  goods  and  estate  which  were 
of  Thomas  Vose,  late  of  said  Boston,  merchant,  deceased, 
during  his  lifetime  a  citizen  of  the  state  of  Massachusetts, 
brings  this  her  bill  against  Mary  J.  Philbrook,  of  Winthrop, 
in  the  district  of  Maine,  widow,  in  her  capacity  as  Adminis- 
tratrix of  the  goods  and  estate  which  were  of  Thomas  Phil- 
brook, late  of  the  city  and  district  of  New  York,  merchant, 
deceased,  in  his  lifetime  a  citizen  of  the  said  state  of  New 
York.  And  thereupon  the  Plaintiff  complains,  and  says,  that 
in  the  year  eighteen  hundred  and  thirty-seven,  and  previ- 
ously thereto,  the  said  Thomas  Philbrook,  and  one  F.  M. 
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Dimbnd^  of  Bristol,  in  the  district  of  Rhode  Island,  and  one 
Maurice  Dupuy,  of  Port  au  Prince,  in  the  island  of  Hayti, 
were  merchants  and  copartners,  at  said  Port  au  Prince,  under 
the  style  of  Dimond,  Philbrook  &  Company,  and  were  en- 
gaged in  the  transaction  of  commission  business,  and  had 
theretofore  acted  as  the  factors  and  agents  of  the  said  Thomas 
Vose ;  and  in  the  month  of  February,  A.  D.  eighteen  hun- 
dred and  thirty-seven,  as  such  factors  and  agents,  had  sold  and 
delivered  certain  merchandise  belonging  to  the  said  Thomas 
Vose,  on  a  credit  of  thirty  and  sixty  days,  to  one  William 
Cole  of  said  Port  au  Prince,  merchant,  for  the  sum  of  five  thou- 
sand, one  hundred  and  thirty-four  dollars  and  forty-one  cents. 
And  the  Plaintiff  alleges  that  the  net  proceeds  of  the  sales 
made  at  that  time,  was  the  sum  of  four  thousand,  two  hun- 
dred and  twenty-one  dollars,  and  nine  cents,  which  was  cred- 
ited by  them  to  the  said  Thomas  Vose,  on  their  books  of 
account,  and  in  a  certain  account  current  rendered  by  them 
to  him  under  date  of  April  fifth,  1837,  and  the  balance  of 
which  account  was  carried  forward  and  brought  into  another 
account  rendered  by  them  to  him  under  date  of  July  the 
twenty-first,  1837.    That  at  the  time  of  the  making  of  said 
sale,  and  afterwards,  and  for  a  long  time  after  said  credit  of 
thirty  and  sixty  days  had  expired,  the  said  Cole  was  possessed, 
and  as  the  plaintiff  is  informed,  has  continued  to  this  time  to 
be  possessed,  of  abundant  means  to  pay  for  the  merchandise 
so  purchased  by  him  of  the  said  Dimond,  Philbrook  &  Com- 
pany, and  ought  to  have  paid  the  same ;  and  if  he  had  neg- 
lected to  do  so,  ought  to  have  been  compelled  by  the  said 
Dimond,  Philbrook  and  Company,  as  faithful  agents,  to  make 
payment  thereof.    That  the  said  Cole  had  pretended  to  have 
some  claim  or  demand  against  the  said  Dimond,  in  his  capa*> 
city  as  consul  of  the  United  States,  on  account  of  some  al- 
lied misconduct  on  the  part  of  one  Swain,  while  acting  as 
vice  consul,  on  account  of  which  he  neglected  to  pay  for  the 
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merchandise  sd  sold  to  him  as  aforesaid,  and  claimed  to  ap- 
propriate the  amount  thereof  to  the  payment  of  his  claim 
against  the  said  Dimond  —  but  whether  the  said  Dimond, 
Philbrook  and  Company  consented  to  such  appropriation,  or 
resisted  the  same,  this  plaintiff  is  wholly  ignorant.  That  in 
the  month  of  October,  1837,  the  said  Thomas  Philbrook  de- 
ceased, and  the  said  firm  was  thereby  dissolved,  and  the  li- 
quidation of  its  affairs  was  assumed  by  the  said  Maurice  Du- 
puy;  and  at  the  time  of  such  dissolution  the  said  firm 
was  indebted  to  the  said  Thomas  Vose  in  the  sum  of  five 
thousand  eight  hundred  and  nine  dollars  and  seventy  cents,  and 
that  the  said  Thomas  Vose,  in  his  lifetime,  and  the  plaintiff  since 
his  decease,  have  repeatedly  requested  the  said  Dupuy  and 
the  said  Dimond  to  pay  and  adjust  the  said  sum  of  money,  but 
that  they  have  wholly  neglected  to  pay  the  same  or  any  part 
thereof.  That  the  said  Dimond,  Philbrook  and  Company  did 
not  give  notice  to  the  said  Thomas  Vose,  that  the  said  Cole  had 
reAised  to  pay,  or  had  not  paid  the  sums  of  money  payable 
for  the  merchandise  so  sold  to  him  as  aforesaid,  and  that  the 
said  Thomas  Vose,  believing  that  the  same  were  duly  paid  at 
maturity,  and  passed  to  his  credit  on  account,  made  further 
consignments  of  merchandise  to  the  said  Dimond,  Philbrook 
and  Company,  which  he  would  not  have  made  if  he  had  been 
informed  of  the  non-payment  of  the  said  sums,  and  of  the  claims 
of  the  said  Cole :  and  that  when  the  said  firm  was  dissolved,  no 
notice  that  the  said  sums  of  money  had  not  been  paid  was 
given  to  the  said  Thomas  Vose,  and  no  notice  thereof  was  sent 
to  him,  although  the  said  Thomas  Vose  and  the  said  firm  during 
its  continuance,  and  the  said  Maurice  Dupuy  afterwards,  were 
in  constant  correspondence,  until  the  eighteenth  day  of  July, 
A.  D.  1838,  on  which  day  the  said  Dupuy,  in  answer  to  are- 
quest  from  the  said  Thomas  Vose,  requesting  a  remittance  of 
the  sums  due  to  him  as  aforesaid,  wrote  to  him  in  the  words 
following :  —  The  amount  due  you  being  in  the  hands  of  Mr. 
W.  Cole,  who  has  a  claim  against  Dr.  Swain,  the  vice  consul. 
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for  $8,000,  which  has  not  yet  been  paid,  is  the  reason  of  the 
delay  in  remitting  you,  but  Doct.  Swain  has  just  returned  from 
the  U.  S.,  with  an  assurance  that  the  goYernment  will  soon 
pay  the  claim,  when  we  will  collect  from  Cole  and  remit 
you.'  That  neither  the  said  Thomas  Vose  in  his  lifetime, 
nor  the  plaintiff  since  his  decease,  have  consented  to  any  such 
arrangement,  but  have  always  resisted  the  same,  and  claimed 
to  be  entitled  to  the  whole  balance,  due  as  aforesaid,  inasmuch 
as  the  neglect  of  the  said  Cole  to  pay  the  sum  due  from  him 
did  not  arise  from  insolvency  or  inability  on  his  part,  but  in 
consequence  of  his  pretended  claim  against  the  said  Dimond,  as 
answerable  for  the  doings  of  the  said  Swain,  and  by  reason  of 
their  neglect  and  delay  to  notify  the  said  Thomas  Vose  of  such 
refusal  on  the  part  of  the  said  Cole,  and  thereby  inducing  him 
make  further  consignments  to  them  for  sale,  which  he  other- 
wise would  not  have  done.  That  the  said  Dimond  and  Du- 
puy  are  not  within  or  subject  to  the  jurisdiction  ot  this  Honor- 
able Court,  and  cannot  therefore  be  made  parties  to  this  bill, 
unless  they  should  hereafter  come  within  the  jurisdiction,  in 
which  case  the  plaintiff  prays  process  may  issue  to  make  them 
parties,  but  that  the  said  Mary  J.  Philbrook,  administratrix  of  the 
goods  and  estate  which  were  of  the  said  Thomas  Philbrook, 
is  within  or  subject  to  the  jurisdiction  of  this  Hon.  Court,  and 
that  the  goods  and  estate  of  the  said  Thomas  Philbrook,  in 
the  hands  of  his  said  administratrix,' are  in  equity  subject  to  the 
payment  of  the  claims  and  demands  of  the  creditors  of  the 
said  firm,  and  to  the  payment  of  the  sum  of  money  due  from 
the  said  firm  at  the  time  of  its  dissolution  to  the  said  Thomas 
Vose,  and  now  to  the  plaintiff  as  aforesaid,  with  interest. 
That  in  the  month  of  July,  1837,  and  thereabouts,  sundry 
ktters  were  sent  to  said  Thomas  Vose,  by  the  said  Dimond, 
Philbrook  and  Company,  and  one  E.  C.  Herwig,  of  said  Port 
au  Prince,  concerning  a  certain  invoice  of  mahogany,  shipped 
at  the  same  time  through  the  said  firm  to  the  said  Thomas  Vose 
for  sale  on  consignment,  the  proceeds  of  which,  when  sold. 
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were  to  be  placed  to  the  credit  of  the  said  Thomas  Philbrook ; 
and  the  said  invoice  of  mahogany  was  sold  in  December,  1837, 
and  the  proceeds  thereof  amounted  to  the  sura  of  seventeen 
hundred  and  six  dollars  and  fifty  cents ;  that  when  the  sud  sum 
became  due  and  payable,  the  said  firm  and  the  representatives 
of  the  said  Philbrook  were  indebted  to  the  said  Thomas  Vose 
in  a  much  larger  sum  of  money,  and  that  he  had  the  right  to 
retain  the  said  proceeds  in  part  payment  of  the  larger  sum  due 
to  him,  whether  the  same  were  to  be  considered  as  the  property 
of  the  said  firm,  or  as  part  of  the  said  Philbrook's  separate  es- 
tate. And  the  plaintiff  alleges,  that  the  said  Thomas  Vose, 
in  his  lifetime,  and  your  plaintiff  since  his  decease,  have  al- 
ways claimed  and  insisted  upon  such  right  and  equity,  and 
had  hoped,  that  the  surviving  members  of  the  said  firm,  and  the 
administratrix  of  the  said  Philbrook,  would  settle  an  account 
and  pay  over  the  sum  of  money  which  would  remain  due  af- 
ter deducting  the  proceeds  of  said  mahogany.  But  now,  so 
it  is,  may  it  please  your  Honors,  that  neither  the  said  Dimond, 
nor  Dupuy,  the  surviving  members  of  said  firm,  nor  the  said 
Mary  J.  Philbrook,  administratrix  of  the  goods  and  estate  of 
the  said  Thomas  Philbrook,  though  often  requested,  have 
paid  to  the  plaintiff  the  sum  of  money  due  to  her  as  aforesaid, 
but  on  the  contrary,  have  neglected  and  refused  so  to  do,  and 
the  said  Mary  J.  Philbrook,  in  her  said  capacity,  has  instituted 
a  suit  at  law,  which  is  now  pending  in  this  Court,  against  this 
plaintiff,  in  her  capacity  as  administratrix  of  the  goods  and 
estate  of  the  said  Thomas  Vose,  in  which  she  seeks  to  recover 
of  the  plaintiff,  damages  for  the  detention  of  the  proceeds  of 
said  invoice  of  mahogany.  The  Bill  ends  with  a  prayer  that 
the  said  defendant  may  be  restrained,  by  an  injunction  to  be 
issued  by  this  Honorable  Court,  against  prosecuting  her  said 
suit  at  law  against  the  plaintiff,  and  that  she  may  be  decreed 
to  pay  the  plaintiff  the  sum  of  money  which  will  be  due  to  her, 
as  administratrix  of  the  goods  and  estate  of  the  said  Thomas 
Vose,  from  the  said  late  firm,  with  interest^  after  deducting 
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therefrom  the  proceeds  of  the  said  invoice  of  mahogany,  —  and 
that  the  plaintiff  may  have  such  other  relief  in  the  premises  as 
the  nature  of  her  case  may  require,  and  as  to  your  Honors 
may  seem  meet'' 

To  this  Bill  the  following  demurrer  was  put  in :  — ''  This 
defendant  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  in  the  said  bill  of  com-* 
plaint  contained,  to  be  true,  in  such  manner  and  form  as  the 
same  are  therein  and  thereby  set  forth  and  alleged,  doth  de- 
mur in  law  to  so  much  of  the  said  bill  as  seeks  relief  on  ac- 
count of  a  debt  alleged  to  be  due  from  the  firm  of  Dimond, 
Philbrook  and  Company  to  said  Thomas  Yose^  and  for  cause 
of  demurrer  showeth  that  the  said  complainant  hath  not  by 
her  said  bill  made  such  a  case  as  entitles  her  in  a  Court  of 
Equity  to  any  discovery  or  relief  from  or  against  this  defend- 
ant, touching  the  matters  contained  in  so  much  of  the  said  bill. 
First,  Because  the  action  at  law  mentioned^  and  sought  to  be 
enjoined  in  and  by  the  said  bill,  is  an  action  of  assumpsit 
brought  by  this  defendant  as  administratrix  of  her  late 
husband,  Thomas  Philbrook,  against  the  complainant  as 
administratrix  of  her  late  husband,  Thomas  Vose,  to  recov- 
er the  proceeds  of  sales  of  certain  mahogany,  consigned  by  the 
said  Philbrook  in  his  lifetime,  to  the  said  Vose  in  his  lifetime ; 
and  the  said  bill  and  the  exhibits  which  are  made  part  there- 
of, show,  that  the  said  consignment  was  made  by  the  said  Phil- 
brook, as  of  his  sole  and  separate  property,  and  without  any 
reference  to  the  state  of  any  account  between  the  house  of 
Dimond,  Philbrook  and  Company  and  the  said  Vose,  and  gave 
the  said  Vose  no  lien  on  the  said  mahogany  or  its  proceeds, 
or  right  to  detain  the  same,  on  account  of  any  balance  due 
from  said  house  to  him ;  and  that  the  said  mahogany  was 
sold  by  the  said  Vose,  and  the  proceeds  thereof  received  by 
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him,  after  the  decease  of  said  Philbrook.  Second,  Because 
the  said  bill  does  not  show,  that  the  said  Yose  in  his  lifetime 
obtained,  or  that  the  said  complainant  has  obtained  any  judg- 
ment against  the  said  copartnership,  in  any  court,  foreign  or 
municipal,  for  the  alleged  debt  pretended  to  be  due  from  the 
said  house  to  the  said  Vose ;  and,  without  such  judgment, 
the  assets  of  the  deceased  partner's  separate  estate  are  not 
chargeable,  in  equity,  with  the  payment  of  such  claims  against 
the  copartnership  as  that  described  in  and  by  said  bill.  Third, 
Because  the  said  bill  does  not  show  any  impediment  to  a  suit 
by  the  complainant  against  the  foreign  house,  or  the  surviving 
partners  thereof,  or  against  the  said  Cole,  in  the  Courts  of 
Hay  ti.  Fourth,  Because  the  said  bill  does  not  show  that  any 
good  claim,  liquidated  or  unliquidated,  now  exists  against  the 
said  firm,  or  either  of  the  members  thereof,  in  favor  of  the  said 
complainant.  Fifth,  Because  the  said  bill  shows  that  the  pre- 
tended claim  therein  set  forth  is  against  a  foreign  house  ^bf 
trade,  and  the  surviving  partners  are  not  made  parties  deiifittd- 
ant  therein,  and  therefore  the  court  ought  not  to  proc*e^»  to 
adjudicate  upon  such  claim,  and  ought  not  to  entertain '  th^ 
said  bill,  although  the  said  surviving  partners  are  allied  to  be 
out  of  the  jurisdiction.  Wherefore,  and  for  divers  other  good 
causes  of  demurrer  appearing  in  the  said  bill  of  complaint, 
this  defendant  doth  demur  to  the  said  bill,  and  to  all  matters 
and  things  therein  contained,  and  prays  the  judgment  of  this 
Honorable  Court  whether  she  shall  be  compelled  to  make  any 
further  or  other  answer  to  the  said  bill,  and  she  humbly  prays 
to  be  hence  dismissed,  with  her  reasonable  costs  in  this  behalf 
sustained." 

The  cause  wns  argued  upon  the  demurrer  by  G.  T.  Curtis 
and  W.  W.  Story,  for  the  defendant,  and  by  F.  O.  Loring 
tor  the  plaintiff. 

STORY,  J.    This  cause  has  been  exceedingly  well  aigued 
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OD  both  Bides.  Many  important  topics  have  been  discussedi 
upon  which  it  is  unnecessary  to  express  any  opini<Ni,  as  my 
judgment  proceeds  upon  grounds  far  more  limited  and  narrow. 

The  bill  is  not  only  for  an  injunction  to  a  suit  brought  by 
the  defendant  against  the  plaintiff  in  this  Court,  but  abo 
for  the  payment  of  the  balance  of  an  account  due  from  the 
firm  of  Dimondj  Philbroofc  &  Ck>.  of  Port  au  Prince  in 
Hayti,  to  the  plaintiff's  intestate  (Vose),  the  defendant's 
intestate  (Philbrook))  having  been  a  partner  in  that  firm. 
There  is  no  suggestion  in  the  bill,  that  the  surriving  partners 
are  not  solvent ;  and  the  main  claim  in  the  bill  against  the 
firm  is  for  the  amount  of  k  debt  due  from  one  William  Cole, 
of  Port  au  Prince,  for  goods  of  the  Plaintiff's  intestate, 
consigned  to  and  sold  by  the  firm,  for  and  on  account  of  the 
plaintiff's  intestate,  which  debt  the  bill  impliedly  admits  has 
not  been  in  fact  received  by  the  firm  ;  but  has  been  detained 
by  Cole,  on  account  of  a  supposed  demand,  which  he  has 
against  Dimond,  one  of  the  partners  of  the  firm.  The  bill, 
in  effect,  chaiiges,  (for  it  is  not  very  expressive  in  its  language, 
and  on  this  very  account  is  open  to  objection),  that  the  debt 
due  by  Cole  has  not  been  collected,  owing  to  the  miscon- 
duct or  negligence  of  the  firm,  when,  as  Cole  is  admitted  to 
be  solvent,  it  might  have  been  punctually  collected  and  re- 
mitted ;  and  thereby  the  firm  have  made  it  their  own  debt. 
The  accompanying  documents  referred  to  in  the  bill,  and 
made  a  part  of  it,  are  relied  on  to  explain  the  true  nature  of 
the  transaction. 

The  bill  admits,  that  a  consjgnment  was  made  by  the 
defendant's  intestate  (Philbrook),  to  the  plaintiff's  intestate 
(Voee)^  of  a  certain  parcel  of  mahogany,  on  Philbrook's 
account,  and  to  be  placed  to  his  credit,  which  was  duly  sold 
by  Vose,  and  the  proceeds  are  in  the  hands  of  the  plaintiff, 
and  she  claims  the  right  to  deduct  the  same  from  the  balance 
due  from  the  said  firm ;  in  other  words,  she  claims  a  right 
to  deduct  the  same  by  way  of  set-off,  or  by  way  of  lien, 
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as  chaigeable  with  the  payment  of  the  debt  of  the  firm  due 
to  her  intestate. 

It  does  not  appear  from  the  actual  structure  of  the  bill^ 
whether  the  defendant  has  taken  oyt  administration  in  Mas- 
sachusetts, or  whether  there  are  any  assets  of  her  intestate 
here,  capable  of  being  applied  to  the  discharge  of  the  debts 
of  the  firm,  or  of  Philbrook  ;  nor,  indeed,  is  the  citizenship 
of  the  plaintiff,  or  of  the  defendant,  stated  in  the  bilU  as 
properly  it  should  be.  But  these  are,  at  most,  mere  formal 
omissions,  which  might  easily  be  cured  by  an  amendment, 
and  therefore,  not  material  to  be  considered  by  the  Court.  I 
advert  to  them  only  as  elements  in  cases  of  this  nature, 
which  might  in  certain  aspects  of  this  case,  be  of  some  sig- 
nificance. 

The  first  question,  which  meets  us  upon  the  demurrer  is, 
whether,  upon  the  structure  of  the  bill,  the  claim  for  the  late 
debt  is  or  can  be  treated,  as  strictly  a  debt  of  the  firm,  for 
which  relief  lies  in  Equity  against  the  defendant.  *  If  it  were 
unequivocally  stated  to  be  a  pure  debt  of  the  firm,  and  not  a 
mere  liability^  founded  in  negligence  or  omission  of  duty,  the 
demurrer  would,  by  admitting  the  facts,  clear  away  the  difii- 
culty.  But  the  bill  does  not  so  state  Uie  case  of  a  pure  debt, 
but  mixes  it  up  with  a  supposed  liability,  grounded  upon  the 
agency ;  and  the  demurrer  must  be  taken  to  admit  only  the 
facts  as  stated,  and  so  far  as  they  are  well  pleaded.  If  part 
of  the  present  claim  were  a  pure  debt,  and  part  were  founded 
upon  any  negligence  of  the  firm,  they  could  not  be  mixed 
up  t(>gether,  without  being  open  to  the  double  objection  of 
making  the  bill  multifarious,  as  well  as  being  founded  in  part 
upon  a  claim  properly  remediable  at  law.  For  it  is  perfectly 
dear,  that  a  Court  of  Equity  has  no  right  to  maintain  a  bill 
for  redress,  in  cases  of  lessor  injury  occurring  to  the  principal, 
by  the  negligence  or  omission  of  duty,  of  his  agent.    The 


1  See  Chappdain/t  v.  Dtdienaux^  4  Crwch  R.  30$. 
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appropriate  remedy  is  at  law  for  damages ;  a  subject  of  which 
Equity  takes  no  direct  cognizance,  and  deals  with  only  as 
incidental  to  other  relief.  It  appears  to  me^  that  the  debt 
due  from  Cole  has,  in  no  just  sense,  become  the  debt  of  the 
firm,  so  as  to  be  a  matter  of  money  due  on  account;  but  it 
is  strictly  a  demand,  arising  from  nmlfeasance,  or  nonfea- 
sance, and  sounds  merely  in  damages.  It  appears  to  me, 
therefore,  that  no  suit  can  be  maintainable  in  Equity,  in  such 
a  case,  unless  the  claim  has  first  been  reduced  into  a  debt, 
by  an  appropriate  judgment  against  the  firm,  or  at  least 
against  the  individual,  against  whom  it  is  sought  to  be  en- 
forced in  Equity, 

There  is  another  circumstance  arising  upon  the  case, 
which  deserves  notice,  and  in  respect  to  which  the  bill  is 
silent  It  is  this,  that  even  if  the  claim  was  a  debt  due  by 
the  firm,  it  was  a  debt  contracted  by  the  firm  m  Hayti,  and 
that  being  a  foreign  country,  of  whose  laws  the  Court  can- 
not judicially  take  notice,  it  cannot  be  affirmed  by  the  Court, 
that  partnership  debts  are  held  to  be  joint  and  several  in 
that  country,  although  they  now  are  in  Courts  of  Equity  in 
England  and  America.  I  may  conjecture,  that  the  law  of 
Hayti,  is  the  French  law,  in  which  each  partner  in  a  commer- 
cial partnership  is  liable  in  Bolidoy  for  the  whole  debt,  so 
that  in  effect,  each  is  held  jointly  and  severally  liable  there- 
for. This,  however,  in  the  French  law,  is  confined  to  com- 
mercial partnerships,  and  does  not  apply  to  other  partner- 
ships ;  for  in  the  latter,  each  partner  is  liable  only  for  his 
visible  share. ^  But  still,  as  the  Court  cannot  judicially  know, 
what  the  law  of  Hayti  is,  and  it  is  a  case  which  must  up<Mi 
this  point  be  governed  by  the  lex  loci  confractuif  it  ought  to 
have  been  expressly  averred  in  the  bill,  what  that  law  is. 
However,  for  the  sake  of  the  argument,  I  will  assume  that 

1  Pothier  de  Soci^ti6  n,  103, 104 ;  Code  de  Cominerce.  art  23. 
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the  rule  of  the  law  of  Hay ti  is  the  same  as  that  of*  the  com- 
mon law ;  and  also  will  assume,  that  the  same  rule  prevails 
as  to  set-off  by  that  law  as  prevails  at  the  common  law. 

Now,  by  the  common  law,  it  is  well  settled,  that  no  set-off 
can  be  made  of  several  debts,  against  joint  debts  of  the  con- 
tracting parties.  And  the  same  rule  is  followed  in  Courts  of 
Equity,  unless  some  peculiar  equities  intervene  in  the  par- 
ticular case,  the  rule  being,  that  Equity  on  this  subject 
follows  the  law.  So  the  doctrine  was  laid  down  in  Vumct- 
my  V.  Noble  (3  Meriv.  R.  593,  618)  ;  and  it  was  fuUy  recog- 
nized in  the  Supreme  Court  of  the  United  States  at  the  last 
term,  in  the  case  of  Dade  v.  IrwirCs  Executor^  (2  How.  Rep. 
383,  390,  391).i  I  am  not  aware,  that  a  different  rule  pre- 
vails either  in  the  Roman  law,  or  in  the  French  law,  as  to 
this  particular  point,  although  the  doctrine  under  the  name  of 
compensation  is  therein  recognized  to  a  much  laiger  extent 
than  in  our  law  ;  for  still,  as  a  general  rule,  the  debts  must 
be  between  the  same  parties,  and  due  in  the  same  right ;  and  in 
no  just  sense,  is  a  partnership  debt  due  in  the  same  right  as 
an  individual  and  separate  debt.  The  interests  of  the  other 
partners,  may  be  essentially  concerned  in  the  matter,  if  the 
debt  is  due  to  them,  and  the  interest  of  the  separate  partner 
sued  may  in  like  manner  be  concerned,  if  the  debt  is  due  by 
the  partnership.  It  is  upon  this  very  ground,  that  in  cases 
of  partnership,  where  a  bill  in  Equity  is  brought  to  recover 
the  debt  out  of  the  estate  of  a  deceased  partner,  the  surviv- 
ing partners  are  necessary  and  proper  parties ;  for  they  have 
an  interest  in  taking  the  accounts.  Thorpe  v.  Jackson^  (S 
Younge  &  Coll.  553)  ;  Wilkinson  v.  Henderson^  (1  Mylne 
&  Keen  582,  589)  ;  and  Burwell  v.  MandeviUe's  Executors^ 
(2  How.  Sup.  Ct.  R.  560,  575)  ;  are  directly  in  point  on 
this  subject.    It  is  true,  that  where,  as  in  the  present  case, 


1  See  2  Story  on  Eq.  Jurisp.  §  1435,  §  1436,  §  1437. 

9  See  Pothier  on  Oblig.  n.  628  to  n.  633 ;  2  Stoiy  Eq.  Jurisp.  §  1442. 
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the  other  partners  are  out  of  the  jurisdiction^  a  Court  of 
Equity  may  dispense  with  their  being  made  parties ;  but  then 
it  is  a  matter,  in  the  sound  discretion  of  the  Court,  whether 
under  all  the  circumstances,  it  ought  to  do  so  or  not ;  for  if 
the  case  be  one  involving  important  rights  of  the  absent 
partners,  and  a  fortiori^  if  they  are  the  only  persons  within 
whose  knowledge  the  facts  lie,  and  they  are  resident  in 
the  foreign  country  where  the  transactions  took  place,  and 
are  most  material  parties  to  explain  them,  it  would  be  doing 
great  injustice  to  affect  the  separate  estate  of  the  partner 
here  with  a  claim,  of  the  nature  and  character  of  which  his 
administrator  could  scarcely  be  presumed  to  have  any  know- 
ledge or  full  means  of  establishing  in  proof.  Even  under  the 
Revised  Statutes  of  Massachusetts,  if  the  laws  of  that  State 
could  govern  the  case,  it  seems  exceedingly  doubtful  whether  a 
set-off  of  a  partnership  debt  can  be  made  against  the  separate 
debt  due  to  one  of  the  partners,  except  in  cases  of  a  dormant 
partnership,  (Revised  Statutes  of  1835,  ch.  96,  <^  9).  But 
if  it  can  be  done,  it  can  be  done  only  at  law,  and  is  not 
properly  remediable  in  Equity. 

What  has  been  already  said,  applies  to  a  debt  strictly  so 
called ;  and  a  fortiori,  if  the  claim  be  unliquidated,  as  the 
present  claim  is,  adhuc  sub  jtdice,  and  not  only  in  con- 
troversy, but  resolutely  controverted,  there  would  seem  to  be 
the  strongest  reason,  to  remit  the  plaintiff  to  the  proper /onim 
to  litigate  her  right,  I  mean  to  the  tribunals  of  Hayti,  the 
country  where  the  transaction  took  place ;  for  there,  and 
there  only  do  they  seem  capable  of  being,  with  all  the 
attendant  circumstances,  properly  adjusted  and  adjudicated. 

But  it  is  sufficient  to  say,  that  the  present  claim  is  a 
mere  claim  of  set-off,  and  the  remedial  justice  is  asked,  not 
of  a  Court  of  Law,  but  of  a  Court  of  Equity.  In  such  a 
case,  some  peculiar  Equity  must  be  shown,  to  entitle  the 
party  to  have  her  suit  entertained.  None  appears  to  me, 
to  be    shown.      On    the    contrary,  the  structure    of   the 
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bill  presents  very  mixed  considerations^  and  involves  as 
doubtful  equities  as  could  well  be  discussed  in  a  Court  of 
justice. 

I  have  not  thought  it  necessary  to  go  into  the  considera- 
tion of  the  doctrine  of  lien,  as  applicable  to  the  present  case. 
It  is  not  set  up  in  the  bill  as  a  matter  of  lien ;  and  if  it  virere, 
it  would  not  avail  the  plaintiff  for  several  reasons.  First,  it 
is  a  claim  sounding  in  damages,  which  is  not  a  subject  of  a 
general  lien.  Secondly,  it  is  not  a  lien  created  in  the  course 
of  the  factorage  transactions  of  the  plaintiff's  intestate.  Third- 
ly, it  is  a  case  where  the  proceeds  were  to  be  carried  to  the 
separate  account  of  Philbrook ;  and  fourthly,  it  is  a  case, 
where  the  claim  is  not  strictly  between  the  same  parties,  —  the 
claim  being  founded  upon  a  partnership  transaction,  and  the 
debt  due  to  Philbrook  upon  a  separate  and  sole  transaction. 
Upon  these  points  nothing  more  is  necessary  than  to  refer 
to  the  authorities  cited  in  Story  on  Agency,  ^  362,  ^  364, 
<§.365.   * 

Without  going  farther  into  the  details  of  the  case,  my 
opinion  is,  first,  that  the  claim  of  the  Cole  debt,  set  up  in  the 
bill,  is  not  a  liquidated  debt  due  from  the  firm,  and  therefore, 
not  a  fit  subject  of  set-off;  and  secondly,  that  a  partnership 
debt  is  not,  independent  of  other  peculiar  equities,  entitled 
to  be  set-off  in  a  Court  of  Equity,  against  a  separate  debt 
due  to  one  of  the  partners.  I  am  also  of  opinion,  and  ac- 
cordingly direct,  that  interest  be  allowed  upon  the  principal 
sum  due  from  the  second  of  March,  1838,  up  to  the  time  of 
the  judgment,  that  being  the  period  when  Thomas  Vose,  by 
his  letter  of  that  date,  fixed  the  balance,  and  showed  by  that 
letter,  that  he  intended  to  appropriate  the  amount  as  a  set-oS 
to  the  debt  stated  in  that  letter  pro  tanto.  The  bill  in  Equity 
affirms  this  intent. 

The  bill  must,  therefore,  be  dismissed  with  costs. 
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James  G.  Kmo,  and  others,  Libellants,  v.  George  Shep- 
herd   AND   OTHERS,   RESPONDENTS. 

Whkrb  a  box  of  gold  aoyereigns  was  shipped  on  board  the  ship  North 
America,  to  be  carried  for  hire  from  New  York  to  Mobile,  and  the  bill 
of  lading  only  contained  the  usual  exceptions  against  "perils  of  the 
seas,"  and  the  ship  was  wrecked  on  the  "  Honda  Reefs,"  and  the  cap- 
tain then  removed  the  box  from  the  State  Room  where  it  could  be  locked 
up,  and  placed  it  in  the  run  where  the  crew  had  free  access,  and  allowed  it 
to  remain  there,  without  personally  superintending  it,  while  the  wreckers 
were  on  board,  and  the  box  was  lost,  and  a  libel  was  brought  against  the 
captain  and  owners  to  recover  its  value.  It  toas  hdd^  that  the  burden  of 
proof  was  on  the  respondents  to  show,  that  the  loss  occuf  red  by  a  "  peril 
of  the  seas,"  and  that  failing  in  this,  they  were  responsible  for  the  loss, 
however  it  occurred. 

HMf  alaOy  That  embezzlement  is  not  a  peril  of  the  seas  by  the  Maritime 
Law  of  this  country ;  and  that  theft  or  robbery  is  a  peril  of  the  seas, 
only  where  it  is  a  piracy  on  the  high  seas ;  but  not  where  it  is  committed 
by  persons  coming  to  the  ship  when  she  is  not  on  the  high  seas,  or  by 
persons  on  board. 

HeU,  aUoy  That  the  mere  fact,  that  the  vessel  was  wrecked  did  not  vary 
the  liabilities  of  the  owner  and  master  as  common  carriers,  unless  the 
property  perished  with  the  wreck,  and  in  consequence  of  the  wrecking — 
but  that  they  were  bound  to  exert  all  possible  diligence,  care  and  skill ; 
and  that  the  evidence  showed,  that  the  captain  was  grossly  negligent  in 
the  present  case. 

HM^  alsOf  That  the  captain  had  no  right  to  abandon  the  vessel  to  the 
care  and  custody  of  the  wreckers. 

Held,  also.  That  the  value  of  the  coins  was  to  be  estimated  at  their  worth 
at  Key  West  at  the  time  when  proceedings  were  there  instituted  for  sal- 
vage, with  interest  firom  such  time. 

The  act  of  Gk>d,  which  would  excuse  a  common  carrier,  for  a  loss  of  goods 
must  be  the  immediate  and  not  the  remote  cautfe  of  the  loss. 

The  same  rules  of  law  are  not  applicable  to  losdbs  under  policies  of  in- 
surance and  by  common  carriers.  , 

There  is  no  difference,  in  point  of  law,  between  common  carriers  on  land 
and  common  carriers  by  water. 

Where  a  vessel,  by  which  goods  are  transported  for  hire,  becomes  disabled, 
it  is  the  duty  of  the  carrier  master  to  forward  the  goods  by  another  ship, 
if  practicable ;  and  his  duty  as  carrier  is  not  ended  until  they  are  deliv- 
ered at  its  place  of  destination,  or  are  returned  to  the  possession  of  the 
owner,  or  kept  safely  until  the  owner  can  resume  them,  or  otherwise 
lawfully  disposed  of. 

This  was  a  suit    in  the    Admiralty  in  personam^  with    aa 
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The  libel  set  forth  in  substance,  that  the  libellants  were 
the  owners  of  a  certain  quantity  of  gold  coin  of  the  value  of 
$  10,000  —  That  on  the  Ist  of  November  last,  the  ship  North 
America,  whereof  the  respondents  were  owners,  and  Georg^ 
S.  Hall  was  master,  lay  at  the  port  of  New  York,  bound 
on  a  voyage  to  Mobile.  That  the  libellants  on  the  same  day 
made  a  contract  with  the  said  master  of  the  said  vessel,  —  be- 
ing then  and  there  a  common  carrier  of  goods  and  passengers, — 
whereby  the  said  master  agreed,  in  consideration  of  a  certain 
freight,  to  transport  the  said  gold  coin  from  New  York  to 
Mobile,  and  there  to  deliver  it  to  G.  H.  Byard,  saving  and 
excepting  only  such  loss  and  damage  as  might  happen  by  per- 
ils of  the  seas.  That  the  libellant,  on  the  same  day,  delivered 
to  the  said  master  the  said  gold  coin  and  received  from  him 
a  bill  of  lading  therefor.  That,  shortly  afterwards,  the  said 
ship  set  sail,  and  while  prosecuting  the  said  voyage  was,  as 
the  libellants  have  been  informed,  wrecked  on  or  near  the 
*^  Honda  Reefs  "  and  prevented  from  proceeding  on  her  voy- 
age. But  that  the  merchandize  on  board,  including  the  said 
gold  coin,  was  saved  without  loss  or  damage  and  ought  to  be 
restored  to  the  respective  owners  thereof.  That  the  said 
George  S.  Hall,  contrary  to  his  duty  as  master,  and  pretend- 
ing to  wrong  and  injure  the  libellants,  pretends  that  the  same 
has  been  lost,  or  is  missing  and  cannot  be  found,  or  has  been 
taken  by  some  of  the  persons,  who  assisted  in  saving  the 
said  cargo,  whereas  the  libellants  charge  the  contrary  to  be 
true,  and  aver  that  the  same  has  been  felonously  taken  by 
the  same  master  and  converted  to  his  own  use,  and  that  he 
has  withheld  and  intends  to  withhold  the  same  from  the  libel- 
lants. And  that  the  same  has  not  been  lost  by  any  peril  of 
the  seas,  which  would  exonerate  the  master  and  owner  of 
their  liabilities  as  common  carriers,  by  reason  of  their  contract 
aforesaid. 

The  second  count  alleges,  that  the  said  ship,  went 
ashore  on  the  Honda  Reefs,  and  that  the  greater  part  of  the 
cargo  was  preserved  and  carried  to  Key  West^  and  that  the 
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whole  might  have  been  saved,  if  due  care  and  diligence  bad 
been  used.  But  that  the  said  master  and  owners  have  not 
forwarded  the  said  coin  to  Mobile  nor  accounted  for  the  same 
to  the  libellants,  and  have  not  delivered  the  same,  though  re- 
quested so  to  do,  and  though  not  prevented  by  perils  of  the 
seas.  That  by  reason  thereof,  the  libellants  have  sustained 
damage  to  the  amount  of  $12,000,  for  which  the  said  Re- 
spondents are  bound  to  indemnify  them,  yet  though  request- 
ed they  neglect  to  do  so.  That  the  said  Respondents  are 
dtizens  of  the  district  of  Maine;  but  that  they  have  de- 
posited in  the  possession  and  control  of  the  American  Insur- 
ance Company,  and  the  Washington  Insurance  Company, 
corporations  duly  established  by  law  in  Boston,  certain  goods, 
efiects  and  credits,  which  may  be  attached  to  compel  their 
appearance  before  this  Court  to  answer  to  its  decrees.  That 
all  and  singular  the  premises  are  true,  and  are  within  the  ad- 
miralty and  maritime  jurisprudence  of  this  Court.  The  li- 
bel prays,  that  process  may  issue  in  due  form  against 
the  said  Respondents,  and  that  they  may  be  arrested  and  re- 
quired to  answer  all  the  matters  herein  propounded,  and  that 
the  Court  will  propound  for  the  damages  aforesaid,  and  for 
such  other  relief  as  to  law  and  justice  shall  appertain. 

The  Answer  in  substance  stated.  That  the  libellants  were 
the  owners  of  the  said  gold  coin  ;  that  they  made  a  contract 
with  the  said  George  S.  Hall,  as  master  of  said  ship,  of  which 
ship  the  Respondents  are  part  owners  together  with  said 
Shepherd,  for  the  transportation  and  delivery  of  the  said  gold 
coin,  and  delivered  the  said  gold  coin  to  the  said  master,  and  re- 
ceived from  him  a  Bill  of  Lading  thereof,  as  set  forth  in  the 
said  Libel ;  that  the  vessel  sailed  on  her  said  voyage  with  the 
said  gold  on  board,  and  was  wrecked  on  or  near  some  of  the 
Honda  Reefs,  and  rendered  incapable  of  proceeding  on  her 
voyage ;  and  that  nearly  the  whole  of  the  cargo  on  board  the  said 
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ship  was  saved,  excepting  the  said  gold  coin ;  but  the  Respon- 
dents deny  that  the  said  gold  coin  or  any  part  thereof  was 
saved ;  but  on  the  contrary,  they  allege  and  propound  that 
by  reason  of  the  wrecking  of  the  said  vessel,  and  by  the  perils 
of  the  seas,  and  without  the  fault  or  negligence  of  the  said 
master,  the  said  gold  coin  was  totally  lost ;  though  in  what 
particular  manner  the  said  loss  occurred,  and  whether  the 
same  was  sunk  in  the  sea,  or  stolen  by  certain  persons  who 
assisted  in  saving  the  residue  of  the  cargo,  these  respondents 
know  not.  But  thej  Respondents  wholly  deny  that  the  said 
gold  coin,  or  any  part  thereof,  was  feloniously  or  otherwise 
taken  by  the  said  master  and  converted  to  his  own  use,  or 
that  he  has  withheld  or  intends  to  withhold  the  same  from 
the  Libellants  or  their  said  appointees.  And  that  in  consid- 
eration of  the  premises,  and  of  the  exception  of  the  perils  of 
the  seas  in  the  said  Bill  of  Lading  contained,  the  Respondents 
are  not  bound  to  indemnify  the  said  Libellants  for  any  damage 
or  loss  they  may  have  sustained  by  reason  of  the  non-deliv- 
ery of  the  said  gold  coin  to  their  said  appointees  The  Re- 
spondents admit  that  the  said  ship  was  advertised  in  New  York 
to  take  freight  and  passengers  for  and  from  that  port  to  Mo- 
bile. Wherefore  the  Respondents  pray,  that  this  Honorable 
Court  will  be  pleased  to  pronounce  against  the  Libel  afore- 
said, and  to  condemn  the  Libellants  in  costs,  and  otherwise  as 
to  Right  and  Justice  shall  pertain." 

The  cause  came  on  for  a  hearing  in  the  District  Court  up- 
on the  pleadings  and  evidence,  and  by  consent  a  decree  pro 
Jonna  dismissing  the  libel  was  entered,  and  an  appeal  there- 
from taken  to  this  Court. 

The  cause  was  now  argued  by  FrancU  G.  Loring  for  the 
Libellants  and  by  Baker  and  F.  Dexter,  for  the  Respondents. 

STORY,  J.  This  cause  has  been  elaborately  argued  on 
both  sides,  and  in  its  actual  presentation  it  embraces  ques- 
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tioDS  of  some  novelty  and  of  no  inconsiderable  importance. 
The  suit  is  an  Admiralty  suit  in  personam,  founded  upon  a 
maritime  contract  and  shipment  under  a  Bill  of  Lading  of  a 
box  of  gold  sovereigns  of  the  value  of  ten  thousand  dollars  — 
shipped  on  the  first  of  November  1842,  on  board  of  the  ship 
North  America,  of  which  one  George  S.  Hall  was  master 
and  part  owner,  at  the  port  of  New  York  on  a  voyage  from 
thence  to  Mobile.  The  bill  of  lading  was  in  the  usual  form, 
-and  contained  a  description  of  the  box  as  containing  ten 
thousand  dollars  in  gold,  and  the  usual  exception  of 
"  dangers  of  the  seas."  In  the  course  of  the  voyage,  the 
ship  got  ashore  on  the  Bahama  Banks,  by  which  her  rudder 
was  knocked  off,  and  a  temporary  rudder  having  been  made, 
she  was  gotten  off  and  sailed  on  her  voyage,  and  she  was  af- 
terwards, apparently  from  the  difficulty  of  steering  the  ship 
with  the  temporary  rudder,  and  from  the  strength  of  the  winds, 
wrecked  on  the  Florida  .Reef  about  the  22d  of  November, 
1842,  and  lost.  While  on  the  Reef  (The  Honda  Reefs)  the 
ship  bilged,  and  the  master  sent  for  and  employed  several 
wrecking  vessels,  commonly  called  wreckers,  to  assist  in 
saving  the  cargo,  and  the  materials  of  the  ship.  There  was, 
besides  the  box  of  gold,  another  box  containing  $1000  in 
silver  on  board.  The  box  of  silver  was  found  and  saved. 
The  box  of  gold  was  not  found,  and  the  loss  of  it  has  not 
been  in  any  manner  satisfactorily  accounted  for.  That  it 
was  on  board  and  safe  at  the  time  when  the  ship  was  wreck* 
ed  on  the  Honda  Reefs  is  admitted.  That  it  was  not  lost  by 
the  stranding  and  wreck  of  the  ship  or  submerged  in  the 
ocean,  seems  to  me  entirely  dear.  The  loss  can  be  account- 
ed for  only  by  supposing,  that  it  was  embezzled  by  the  mas- 
ter of  the  ship,  or  by  his  officers  and  crew,  or  by  the  per- 
sons employed  as  salvors — amounting  to  some  thirty  or  forty 
persons. 
It  appears,  that  when  the  ship  sailed  from  New  York  she 
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had  but  a  small  cargo  on  board,  consisting  of  materials  of  and 
for  carriages,  coal  in  casks,  and  goods  in  casks,  and  some  other 
merchandise.  She  had  a  large  number  of  passengers  on  board. 
When  she  struck  on  the  Bahama  Banks,  the  passengers  left 
the  ship  and  went  on  board  of  a  schooner,  called  the  Ellen, 
which  was  near  tiiem,  and  the  master  of  which  contracted  to 
carry  the  passengers  to  Mobile.  Captain  Hall  concluded  (at 
first)  to  send  the  specie  to  Mobile  by  one  of  the  passengers 
going  there  in  the  schooner  Ellen,  and  accordingly  be  caused 
the  specie  to  be  removed  on  board  of  the  schooner.  He  af- 
terwards changed  his  mind,  and  it  was  brought  back  again 
and  taken  on  board  of  the  ship.  Up  to  this  period  the  spe- 
cie had  always  been  kept  in  one  of  the  state  rooms  in  the 
lower  cabin,  under  lock  and  key.  It  was  returned  there  ; 
and  a  day  or  two  afterwards  the  Captain  caused  it  to  be  re- 
moved into  the  run,  deeming  it,  as  he  said,  a  place  of  more 
safety,  especially  while  the  crew  were  fixing  the  temporary 
rudder  and  constantly  passing  through  the  cabin.  It  is 
fully  established  by  the  whole  current  of  the  evidence,  that 
the  run  was  not  separated  by  any  bulk  head  from  the  hold, 
and  that  it  was  easily  accessible  therefrom  by  the  crew  and 
the  salvors. 

The  cargo  and  materials  saved  were  carried  to  Key  West, 
where  regular  proceedings  were  instituted  for  salvage  by  the 
•salvors  in  the  Admiralty  Court  there,  and  in  one  of  the  alle- 
gations, the  libel  expressly  charged  that  they  (the  salvors) 
believed  the  missing  box  of  gold  was  either  in  the  possession  of 
Captain  Hall,  or  that  he  was  aware  of  the  place  where  it  was 
secreted.  To  this  allegation  Captain  Hall  in  his  answer  ex- 
cepted "  as  being  impertinent  and  improper,  and  prayed  the 
same  to  be  stricken  out  by  the  Court"  But  in  answer  to  one 
of  the  interrogatories  propounded  in  the  libel,  he  said  ^^  that 
he  does  not  know  where  it  (the  box  of  gold)  is."  No  alle- 
viation was  set  up  by  Captain  Hall,  in  his  answer,  of  any  em- 
bezzlement of  the  box  of  gold  by  the  salvors  —  nor  was  any 
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mode  suggested  as  to  its  loss.  The  Court  of  Admiralty 
deemed  a  salvage  of  45  per  cent,  to  the  salvors ;  but  refused 
to  decree,  but  the  residue  be  paid  over  to  Captain  Hall  for 
the  use  of  the  owners  thereof,  upon  the  avowed  ground,  that 
the  circumstances  of  the  case  affected  him  with  such  appa- 
rent fraudulent  or  improper  conduct,  that  he  could  not  be 
safely  intrusted  with  it.  From  this  decree  an  appeal  was 
taken  to  the  Court  of  Appeals  of  Florida,  so  hr  as  the  de- 
cree refused  to  restore  the  residue  of  proceeds,  after  deducting 
the  salvage,  to  Captain  Hall  —  leaving  the  decree  as  to  salv- 
age to  the  salvors  to  stand  without  question ;  and  upon  this 
appeal  the  appellate  Court  reversed  the  decree  of  the  superi- 
or Court,  and  ordered  the  residue  to  be  restored  to  Captain 
Hall,  stating  however  in  their  opinion,  ^'  that  though  the  facts 
proved  may  well  raise  a  suspicion,  yet  they  are  not  of  a  char- 
acter sufficiently  conclusive  to  justify  the  withholding  of  the 
residue  of  the  proceeds  in  question,  and  they  must,  therefore, 
be  restored  to  him  "  (the  Captain). 

Under  all  the  circumstances  of  the  case,  the  general  ques- 
tion presented  is,  whether  the  present  loss  is  to  be  borne  by 
the  shippers,  or  whether  the  owners  of  the  ship  are;  as  common 
carriers,  responsible  therefor.  It  is  not  denied,  and  indeed  it  is 
beyond  all  doubt,  that  the  owners  of  the  ship  were  in  this  case 
common  carriers,  and,  of  course,  they  are  responsible  for  all 
losses  not  caused  by  '<  the  dangers  of  the  seas  "  —  which  is 
the  common  exception  and  the  only  exception  in  the  present 
Bill  of  Lading. 

Now,  the  burthen  of  proof  is  on  the  Respondents  to  show, 
that  the  loss  arose  from  this  cause  ;  and  if  they  fail  to  estab- 
lish it,  they  are  responsible  for  the  loss,  however  otherwise  it 
may  have  arisen,  whether  from  theft  or  embezzlement,  or  neg- 
ligence, or  inadvertence.  Lord  Tenderden  in  his  work  on 
Shipping,  (Pt.  3,  ch.  3,  ^  9,  p.  244,  5th  edit.)  lays  down  the 
rule  in  explicit  terms  and  says,  that  the  master  and  owners  of 
a  ship ''  are  responsible  for  goods  stolen  or  embezzled  on 
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board  the  ship  by  the  crew  or  other  persons ; "  and  the  same 
rule  is  laid  down  by  Roccus  (De  Nav.  et  Naut.  n.  40) ;  J%e 
Proprieiors  of  the  Trent  and  Mersey  Navigation  Company  y. 
Wood,  (4  Doug.  R.  287),  Dale  v.  Hall,  (1  Wils.  R.  281),  and 
Smith  y.  Shepherd,  (Abbott  on  Shipp.  P.  3,  ch.  4,  ^  I,  p.  252, 
5tfa  edit.),  inculcate  the  same  doctrine.^  In  this  last  case  it  was 
expressly  held,  that  the  act  of  God,  which  would  excuse  a  com- 
mon  carrier,  must  be  immediate  and  not  the  remote  cause  of  the 
loss.  The  American  cases  fully  recognise  the  like  doctrine.^  A 
loss  by  the  robbery  of  pirates  on  the  high  seas  has  indeed  been 
held  to  be  a  peril  of  the  seas ;  but  not  a  loss  by  robbery  of  any 
persons  coming  from  the  shore,  while  the  ship  is  lying  in  port 
in  a  riyer  within  the  body  of  a  country.  Lord  Tenterden 
upon  this  subject  says ;  '^  As  soon  as  the  goods  are  put  on 
board,  the  master  must  proyide  a  sufficient  number  of  persons 
to  protect  them,  for  even  if  the  crew  be  oyerpowered  by  su* 
perior  force,  and  the  goods  stolen  while  the  ship  is  in  a  port  or 
riyer  within  the  body  of  a  country,  the  master  and  the  owners 
will  be  answerable  for  the  loss,  although  they  haye  been  guilty 
of  neither  fraud  nor  fault,  the  law  holding  them  responsible 
from  reasons  of  public  policy,  and  to  preyent  the  combinations 
that  might  otherwise  be  made  with  thieyes."^  In  this  lan- 
guage he  is  fully  borne  out  by  the  case  of  Morse  y.  She,  (1 
Vent  190,  238)  ;  Barclay  y.  Cuculla  y  Gana,  (3  Doug.  R. 
389),  and  The  Trent  and  Mersey  Navigation  Company  y. 
Wood,  (4  Doug.  R.  287).  The  cases  of  Shieffelin  y.  Harvey, 
(6  John.  R.  169),  and  Watkinson  y.  Laughton,  (8  John.  R. 
213),  are  to  the  same  effect.  The  Court  haye  applied  the 
same  rule  in  cases  of  mere  theft,  but  distinguished  between 


1  See  also  Story  on  Bailments  §  516  to  §  526. 

9  SMeffdin  v.  Harwy,  (6  John.  R  169),  and  EBivt  y.  Russdl,  10  John. 
R.  1 ;  WtlUams  v.  Branson,  1  Murphy  N.  Car.  R.  417 ;  Jones  y.  Pitdur, 
8  Stew,  and  Porter  R.  171  to  180;  Sprowl  y.  KiUar,  4  Stew,  and  Porter 
R.  382 ;  Campbell  y.  Morse,  1  Harper  S.  Car.  R.  468. 

9  Abbott  on  Shipp.  Pt  3,  ch.  $  3,  p.  233, 5th  edit ;  Stoiy  on  Bailmmiti, 
f  5a8»$58a 
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mere  theft  (^Furtum)  and  robbery  with  violence,  (^Lairocinium)^ 
holding  the  latter  to  be  a  loss  by  vis  major  or  inevitable  acci- 
dent, but  not  the  former.  The  Digest  says ;  Nisi  hoc  esset 
statuiuMj  materia  daretur  cum  furibus  adversus  eos,  qtu>s  red* 
pitmt  coewidi  cum  ne  nunc  quidem  absteneant  hujus  modi  frau^ 
dibus  ;^  thus  giving  the  very  reason,  which  our  law  sustains 
and  applies  as  well  in  respect  to  mere  robbery  on  land  as  to 
theft.  But  the  civil  law  treated  (as  has  been  already  stated) 
robbery  as  being  governed  by  a  different  rule,  and  as  damnum 
fatah,  Gothofred  in  his  Commentary  observes  :  ^'  Adversm 
Latrones  parum  protest  custodia ;  adversus  fures  prodesse  po^ 
test,  si  quis  advigilet —  Latrocinium  fatak  damnum,  seu  casus 
fortuitus  est ;  at  non  furtum.^'^ 

It  is  upon  this  distinction,  thus  recognised  by  the  Roman 
law,  but  not  by  our  law,  between  a  loss  by  theft  and  a  loss 
by  robbery,  that  the  French  ordinance  on  Insurance  (Valin, 
Tome  I,  p.  74,  surL'Ordin.  of  1672,  Liv.  3,  Tit.  6,  Art.  26), 
proceeds,  and  declares,  that  the  insurers  shall  be  liable  for 
all  losses  by  <<  pillage  "  on  the  high  seas,  the  word  ^'  pillage  " 
being  equivalent  to  latrocinium,  or  theft  with  violence,  in  the 
sense  of  the  French  law.  And  so,  accordingly,  it  is  inter- 
preted, and  the  point  ruled  by  Emerigon,  who  says,  that  un- 
der this  article  of  the  ordinance,  the  insurers  are  not  liable 
for  losses  by  simple  theft  (vol  simple)  in  the  ship,  but  only 
for  theft  by  violence  (vol  fait  avec  violence).  This  at  once 
explains  the  citation  at  the  bar  from  Pothier  (d' Assurance) 
n.  55,  and  demonstrates,  that  it  proceeds  upon  a  ground  not 
recognized  in  our  law  ;  which  does  not  treat  theft  or  robbery 
upon  the  high  sea  as  a  peril  of  the  seas,  unless  it  be  an  act 
of  piracy,  perpetrated  by  pirates,  and  not  an  act  of  theft  or 
plunder,  or  embezzlement,  perpetrated  by  the  officers  or  crew 


1  Dig.  Lib.  14,  tit  1,0.1,  §  1. 

*  Goth,  ad  Dig.  Lib.  17  tit  2  C.  52,  §  3,  n.  24,  cited ;  Abbott  on  Sbipp. 
P.  3,  ch.  3,  §  3,  p.  223,  n.  (I),  5th  edit ;  Boulay  Paty.  Droit  Commerce, 
Term  4,  tit  10,  {  15,  p.  35. 
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of  the  shipi  or  by  other  persons  lawfully  on  board.  Now,  in 
no  just  sense  can  cither  the  officers  or  the  crew  of  the  ship, 
North  America,  nor  the  salvors  coming  on  board  with  the 
eonsent,  and  at  the  request  of  Capt.  Hall,  be  treated  as  pi- 
rates, even  although  they  may  have  been  guilty  of  embezzle- 
ment* 

The  answer  of  the  Respondents  does  not  attempt  to  put 
the  loss,  as  one  caused  immediately  by  any  peril  of  the  seas, 
or  by  piracy.  The  law,  on  this  point,  agrees ;  "  That  by  rea- 
sen  of  the  wrecking  of  the  said  vessel,  and  by  the  peril  of 
the  seas,  and  without  the  fault  or  negligence  of  the  said  mas- 
ter, the  said  gold  coin  was  totally  lost,  though  in  what  particular 
manner  the  said  loss  occurred,  and  whether  the  same  was 
sunk  in  the  sea,  or  stolen  by  certain  persons,  who  assisted 
in  saving  the  residue  of  the  cargo,  these  Respondents  knew 
not''  This  allegation  is  far  too  loose  and  general,  for  the 
Court  to  act  upon  it ;  and  if  the  Respondents  cannot  assert 
how  the  loss  took  place,  in  what  manner  is  the  Court  to  dis- 
cover it  ?  If  the  gold  coin  was  stolen  by  the  officers,  or  crew, 
or  salvors,  it  is  plain  from  what  has  been  said,  that  it  is  not 
a  loss  by  the  perils  of  the  seas,  in  the  sense  of  the  common 
law.  And  as  has  been  already  suggested,  there  is  not  a  tit- 
tle of  evidence  to  show,  that  it  was  submei^ed  by  the  strand- 
ing or  shipwreck,  and  on  the  contrary,  every  presumption  in 
the  case  leads  in  the  opposite  direction. 

The  arguments  of  the  Respondents  seems  to  suppose,  that 
by  the  stranding  and  wreck  of  the  ship,  although  the  gold 
coin  did  not  perish  or  sink  in  the  ocean  thereby,  that  the 
duties  of  the  owners  and  master,  as  common  carriers  were 
variedj  and  that  they  were  thereafter  exempted  from  all  liabil- 
ities, except  for  reasonable  diligence  and  care  in  their  endeav- 
ors to  save  the  property.  But  I  do  not  so  understand  the 
law.  On  the  contrary,  I  understand  that  their  obligations 
and  liabilities,  and  duties,  as  common  carriers,  still  continued, 
and  that  they  are  bound  to  show,  that  no  human  diligence  or 
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AiU,  or  care«  coold  save  the  property  from  being  lost  by  the 
stranding  or  shipwreck,  Elliot  v.  RosseUy  (10  John  R.  1)  ;  but 
that  it  perished  with  the  wreck,  and  then  the  maxim  might  ap- 
ply, Res  perit  domino ;  but  certainly  it  could  not  apply  where 
the  loss  was  by  theft  or  embezzlement,  by  persons  in  the  em- 
ploy of  the  owners  and  master,  and  not  acting  piratically  and 
with  hostile  'force  or  irresistable  violence.  If  in  the  present 
case,  upon  the  stranding  and  wreck,  the  property  had,  before  it 
was  delivered  from  the  peril,  been  plundered  by  pirates,  or 
any  assailing  thieves  from  the  shore,  acting  in  adversion  and 
with  violence  and  force  animo  furandi,  there  might  have  been 
ground  to  say  upon  a  policy  of  insurance,  that  the  subsequent 
loss  was  properly  attributable  to  the  first  peril  —  the  strand- 
ing or  wreck.^  But  I  do  not  know,  that  even  in  such  a  case^ 
the  same  rule  has  been  applied,  or  ought  to  be  applied  to 
the  liability  of  a  common  carrier ;  and  certainly  Barclay  v. 
Cueuila  y  Oana,  (3  Doug.  R.  389),  Morse  v.  Slue,  (1  Vent. 
R.  190,  338),  and  The  Trent  and  Mersey  Navigation  Comr 
panyy  (4  Doug.  R.  287),  are  strongly  the  other  way.  It  is 
suggested,  that  here  the  contract  was  for  the  carriage  of  the 
goods  in  the  ship  North  America ;  and  not  in  any  other  ship; 
and  that  when  she  was  lost,  the  duties  of  carrier  were  ended, 
and  the  contract  prevented  from  being  performed,  by  the 
perils  of  the  seas.  But  this  is  not  a  true  view  of  the  law 
upon  this  subject.  The  gold  coin  was  to  be  transported  in 
that  ship,  if  she  was  in  a  condition  to  carry  it.  But  when 
she  became  disabled,  it  was  the  duty  of  the  carrier  master 
to  carry  it  on  or  send  it  in  another  ship,  if  practicable  ;  and 
his  duties  as  carrier  were  not  ended  until  the  property  was  de- 
livered at  the  port  of  destination,  or  returned  to  the  posses- 
sion of  the  owner,  or  kept  safely  until  the  owner  could 


1  See  1  Phillips  on  Insar.  ch.  §  13,  §  9,  p.  649, 2d  edit  BondreU  v. 
Heniigg^  1  Holt  R.  149 ;  Peters  v.  fVarren  Insia-.  Comp.  14  Peters  R. 
99,  110,  111 ;  Hahn  v.  Corbeti,  2  Bing.  R.  205. 

9  EUioU  V.  jRoMeU,  10  John.  R.  1. 
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resume  it,  or  it  was  otherwise  carefully  disposed  of.  This 
doctrine  is  very  clearly  stated  by  Lord  Tenterden,  in  his 
work  on  shipping,  (Abbott  on  shipp.  P.  3,  Ch.  3.  ^  8,  c.  p. 
242,  5th.  edit).  And  we  all  know,  that  it  is  familiarly  ap- 
plied in  cases  of  insurance.^  Whether,  under  such  circum- 
stances, the  master  and  owners  would  be  liable  as  common 
carriers,  for  any  losses  which  might  arise  after  their  charge  of 
the  ship,  or  other  vehicle  of  transportation  and  use,  not  oc- 
casioned by  the  perils  of  the  seas,  or  by  the  want  of  proper  dil- 
igence and  care  on  the  part  of  the  master  and  owners  them- 
selves, is  a  point  not  necessary  to  be  here  decided  ;  because 
the  coin  was  not  so  sent  on,  but  remained  in  the  custody  and 
care  of  the  original  carriers,  until  the  time  of  the  loss. 
There  is  no  difference,  in  point  of  law,  between  common 
carriers  by  water,  and  common  carriers  by  land.  Each  in- 
curs the  same  obligations  and  liabilities,  and  is  subject  to  the 
same  duties.^  Now,  let  us  suppose  that  the  wagon  in  which 
the  goods  are  on  the  course  of  transportation,  should  break 
down,  and  become  incapable  of  performing  the  journeys, 
would  the  duties  of  the  carrier  cease  ?  would  he  not  be  lia- 
ble for  any  subsequent  theft  or  robbery  of  the  goods,  while 
under  his  care,  and  control,  and  custody,  or  those  of  his  ser- 
vants and  persons  employed  by  him.  I  apprehend,  that  as 
in  the  case  of  a  ship  when  wrecked,  he  would  be  obliged  to 
send  on  the  goods  by  another  conveyance,  to  their  proper 
place  of  destination,  if  any  can  be  obtained  ;  if  not,  to  keep 
them  as  a  common  carrier  should,  until  they  can  be  delivered 
up  to  the  owner,  or  otherwise  disposed  of  accordingly  to  law. 
The  rule,  which  regulate  losses  under  policies  of  insur- 
ance, are  by  no  means  the  same  as  those  which  either 
necessarily  or  ordinarily  govern  in  cases  of  common  carriers. 

1  See  1  Phillips  on  Insur.  ch.  12,  §  1,  p.  485,  486,  2d  edit;  PUnOamour 
V.  Staples,  1  Marsh  on  Insur.  B.  1,  ch.  5,  §  2  p.  169,  S.  C.  1  Term  R.  ei\ 
n. ;  iS.  C.  3  Doug.  R.  1. 

9  EUiot  v.  RusseU^  10  John.  R.  1. 
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Each  contract  has  its  own  peculiarities  and  principles  of  in- 
terpretation ;  and  it  is  not  safe,  in  many  instances,  to  reason 
from  one  to  the  other.  In  cases  of  collision  of  ships,  for  ex* 
ample,  the  loss  is  treated  as  a  peril  of  the  seas,  whether  caus- 
ed by  accident,  or  by  the  fault  of  one  party,  or  of  both 
parties.!  But  who  ever  heard  that  a  carrier  was  exempt- 
ed from  any  loss  caused  or  occasioned  by  the  negligence  of 
himself  or  of  his  servants  ?  Here,  it  appears  to  me,  that  the 
dangers  of  the  seas  is  not  shown  to  be  the  direct  or  immedi- 
ate cause  of  the  loss,  causa  proxima  —  as  the  case  of  Smith 
V.  Shepherd  affirms  it  should  be  to*exempt  the  carrier  from 
liability.  My  own  opinion  is,  that  the  loss  of  this  coin  was 
occasioned  solely  by  embezzlement  or  theft ;  and  it  matters 
not  whether  it  was  by  the  officers  or  crew  of  the  ship,  or  by 
the  salvors  employed  by  the  master. 

But  even  if  the  present  case  turned  upon  the  question  of 
due  care  and  diligence  on  the  part  of  Capt.  Hall,  I  should  say, 
that  he  was,  upon  the  evidence,  guilty  of  the  grossest  neg- 
ligence and  want  of  care.  I  do  not  impute  to  him  person- 
ally any  fraud  or  embezzlement,  for  it  is  unnecessary  so  to 
do  —  although  there  are  circumstances  in  the  case,  which 
may  well  leave  the  mind  in  some  doubt  upon  this  point. 
His  conduct  throughout  appears  to  me  wholly  unaccountable,, 
and  just  such  as  no  reasonable,  prudent,  or  thoughtful  mas- 
ter in  such  exigencies  could  or  ought  to  have  adopted.  He 
removed  the  coin  after  the  stranding,  from  the  state  room 
into  the  run.  Why  was  this  done  ?  Was  it  less  secure  in  the 
state  room,  after  the  passengers,  some  fifty  in  number,  had 
left  the  ship,  than  before  ?  It  is  said  that  he  thought  it  a  more 
safe  place  of  deposit.  Why  was  it  ?  The  state  room  had 
a  lock  and  key.    If  broken  open,  the  fact  would  be  easily 


!  See  Hale  v.  fFtuhingUm  Ina,  Co.  5  Law  Reporter  960,  and  the  cases 
there  cited;  PeUny.  Warren  Ins.  Co.  14  Peters  R.  99. 
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shown,  and  an  immediate  examination  and  search  had.  Hovr 
was  it  with  the  run  ?  There  was  no  bulk  head  there  ;  it  was 
easily  accessible  to  the  crew,  as  all  the  evidence  shows,  and 
equally  as  accessible  to  the  salvors.  What  additional  safety 
then  could  there  be  against  the  coin,  by  removing  the  box 
from  a  locked  state  room,  inaccessible  except  by  breaking 
the  lock  or  forcing  the  door,  and  placing  the  box  in  the  run, 
where,  without  breaking  or  forcing,  the  crew  could  readily 
have  access  to  it  ? 

But  this  is  not  all.  The  box  of  coin  was  of  great  value  — 
^10,000  —  and  all  the  other  property  on  board  as  cargo,  of 
comparatively  small  value  —  bulky,  and  not  easily  concealed  or 
embezzled.  Capt.  Hall  selected  his  own  time  for  receiving 
the  salvors  on  board.  Why,  knowing  full  well  the  value  of  the 
box,  did  be  not,  before  they  came  on  board,  secure  it,  relock 
it  in  his  state  room,  or  place  it  under  lock  in  his  trunk  ? 
How  did  it  happen,  that  with  a  full  knowledge,  that  the  sal- 
vors were  to  remove  the  cargo  that  he  never  once  examined  the 
run  ;  that  he  took  no  personal  precautions  to  insure  the  safety  of 
the  box ;  that  he  never  once  made  any  search  where  it  was ; 
and  never,  as  he  ought  to  have,  retained  it  in  his  own  personal 
custody,  or  that  of  one  of  his  mates,  during  the  whole  of  the 
day  and  evening  when  the  wreckers  came  on  board  ?  If  the 
wreckers  had  been  as  lawless,  barbarous,  and  unprincipled  as 
it  is  now  suggested  they  were,  this  called  for  double  vigilance 
on  his  part,  and  how  did  it  happen  that  the  box  of  silver  was 
not  embezzled  by  the  wreckers,  if  the  box  of  gold  was?  In- 
stead of  attending  to  this  paramount  duty  under  the  circum- 
stances of  saving  this  large  shipment  of  specie,  Capt.  Hall 
seems  to  have  busied  himself  about  every  thing  else,  how- 
ever unimportant  or  trivial.  He  could  take  great  care  of  his 
own  trunk  and  apparatus,  of  some  of  the  rigging  and  sail, 
and  casks  of  coal  and  goods.  But  he  seems  to  have  thought 
no  vigilance  necessary  to  preserve  the  specie.    It  is  suggest- 
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ed|  that  he  bad  no  command  over  the  wreckers.  That  does 
not  appear ;  but  on  the  contrary^  as  I  think,  they  acted  under 
bis  orders.  It  is  suggested,  that  he  surrendered  all  to  the 
care  and  custody  of  the  wreckers.  That  he  had  no  right  to 
do.  They  were  to  act  under  him  and  not  over  him.  And  I 
see  not  the  least  reason  to  suppose  from  the  evidence,  that 
they  ever  renounced  his  authority  or  disobeyed  his  directions. 
If  we  turn  to  the  proceedings  for  salvage  in  the  Admiralty, 
not  a  single  difficulty  is  removed,  and  indeed,  every  doubt  is 
strengthened.  We  have  seen,  that  the  libel  of  the  salvors 
expressly  charged  the  box  of  gold  to  be  in  the  master^s  pos* 
session  or  under  his  control.  Instead  of  meeting  the  allega- 
tion by  a  direct  denial,  and  an  allegation,  that  it  was  lost  by 
the  perils  of  the  seas,  or  embezzled  by  the  crew  or  salvors,  he 
evades  the  inquiry  '^  as  impertinent  and  improper/*^  and  there- 
by leads  to  the  conclusion,  that  he  adopted  that  course  to 
escape  salvage  on  the  gold,  which  the  opinion  of  the  Court 
shows  to  have  been  suggested  at  the  argument,  or  leaves  the 
case  naked  of  any  pretence  on  his  own  part,  that  there  was 
any  loss  thereof  by  the  perils  of  the  seas,  or  by  embezzle- 
ment, or  any  other  manner,  which  he  chose  to  avow  or  to  sup- 
port by  evidence.  If  the  box  had  been  embezzled  by  the 
wreckers,  that  would  have  amounted  to  a  complete  forfeiture 
of  all  their  right  to  salvage.  Yet  Capt.  Hall  makes  no  ob- 
jection to  the  salvage,  and  a  very  large  allowance,  viz  ;  forty- 
five  per  cent  is  made,  and  acquiesced  in  by  him,  without 
objection  or  appeal.  How  has  it  happened,  that  not  a  human 
being  ever  saw  the  box  of  coin  after  it  was  first  put  into  the 
run  —  or  ever  was  called  upon  by  Captain  Hall,  to  attend 
to  its  safety  —  until  the  very  hour  when  the  wreckers  came 
on  board  ?  I  am  sorry  to  be  obliged  to  come  to  the  conclu- 
sion, that  a  more  aggravated  case  of  gross  negligence,  under 
circumstances  of  so  little  urgency  and  peril,  never  came  be- 
fore this  Court. 
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I  do  not  dwell  upon  other  considerations  of  a  more  intri- 
cate character,  nor  upon  some  portions  of  the  evidence  which 
might  lead  to  a  more  harsh  conclusion.  My  judgment  is, 
that  the  owners  are  responsible  for  the  loss  of  the  box  of 
gold,  and  that  no  facts  have  been  shown,  that  estaUish  the 
loss  to  have  been  by  the  perils  of  the  seas. 

Under  such  circumstances  the  libellants  ask  to  have  the 
value  of  the  gold  coin  (the  sovereigns),  allowed  them  as  if 
they  had  arrived  at  Mobile.  I  do  not  know,  that  there  is 
any  difference  between  the  value  there  and  at  Key  West. 
But  as  they  were  not  carried  to  Mobile,  and  might  never  have 
arrived  there,  the  true  test  is  the  value  at  Key  West,  with 
interest  upon  the  value  from  the  time  when  proceedings  for 
salvage  were  instituted  at  Key  West.  I  adopt  that  date,  as 
allowing  full  time  for  Capt.  Hall,  if  he  had  exercised  reason- 
able diligence,  to  have  ascertained  all  the  facts  —  or  at  least, 
all  which  were  within  the  reach  of  an  interested  and  vigilant 
master  and  owner. 

The  decree  of  the  District  Court  is,  therefore,  reversed, 
and  a  decree  for  damages  and  interest,  according  to  the  rule 
above  suggested,  is  to  be  entered  for  the  libellants  with  costs. 


LovETT   Morse,  Assignee    or    William    Reed,  a  Bank- 

BUPT,  V.   COHANNET  BaNK,  AND  OTHERS. 

Whers  a  mortgagred  to  B  tlie  whole  of  his  stock  in  trade,  and  nearly  all  of  his 
real  estate,  to  secure  a  debt  due  from  A  to  B,  and  on  the  same  day,  made  oath 
to  a  petition  for  the  benefit  of  the  Bankrupt  Act — and  subsequently  B 
assigned  to  the  Cohannet  Bank  and  others  all  his  right,  title  and  interest 
in  the  said  stock  and  in  the  said  real  estate ;  it  loas  hdd^  that  the  mortgages 
were  **  in  contemplation  of  Bankruptcy,"  within  the  meaning  of  the  Bank- 
rupt Act  of  1841,  ch.  9,  and  were  therefore  yoid  ;  and  that  it  was  immate- 
rial whether  B  did  or  did  not  know,  that  a  fraudulent  preference  was  in- 
tended in  his  favor,  if  it  were  actually  given. 

Hdd  dUOf  that  inasmuch  as  the  Bank  had  notice  at  the  time  when  the  assign- 
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ment  was  made,  that  A  had  fiiiled,  and  only  took  it  as  collateral  security 
for  old  claims  upon  B,  it  was  not  a  bona  fide  parohaae  for  a  yalaable  con- 
sideration, without  notice ;  —  and  that,  at  all  eyents,  as  the  assignment  by 
B  was  merely  of  his  right,  title,  and  interest,  without  ooTenant  of  title, 
the  invalidity  of  his  title  destroyed  all  right  of  the  Bank. 

To  constitute  a  bona  fide  purchaser  for  a  yaluable  consideration,  the  sale  must 
be  for  a  new  consideration ;  and  the  transfer  of  property  merely  as  a  new 
security  for  old  debts  and  liabilities,  without  extinguishment  or  surrender 
of  such  debts,  or  of  the  old  securities  therefor,  is  not  sufficient. 

The  pendency  of  proceedings  in  Bankruptcy  is  sufficient  constructiTe  notice 
to  all  grantees  of  property  proceeding  from  the  Bankrupt. 

Bill  in  Equity.  The  bill  in  substance  stated  —  That  on 
the  nineteenth  day  of  March  last,  the  said  William  Reed 
resided  and  did  business  in  said  Taunton,  as  a  merchant  or 
trader,  and  was  then  possessed  of  and  entitled  to  certain 
real  and  personal  estates  of  great  value,  and  was  indebted  to 
sundry  persons  in  large  sums  of  money,  eiceeding  in  amount 
the  value  of  his  estates,  and  was  insolvent,  and  in  failing  cir- 
cumstances, and  unable  to  meet  his  debts  and  engagements, 
as  be  the  said  William  Reed  then  fully  apprehended  and 
knew ;  that  the  said  William  Reed  was  then  indebted  to  the 
said  Charles  Godfrey  in  divers  sums  of  money,  and  the  said 
Godfrey  was  or  pretended  to  be  liable  to  pay  as  indorser, 
surety,  or  otherwise  for  the  accommodation  of  said  WilUam 
Reed  certain  other  sums  of  money ;  and  that  the  said  William 
Reed  on  the  said  nineteenth  day  of  March,  being  in  con- 
templation of  bankruptcy,  and  with  the  in  ten  ^  and  for  the 
purpose  of  giving  to  the  said  Godfrey  a  preference  or  priority 
over  his  general  creditors,  executed,  unacknowledged,  and 
delivered  to  the  said  Godfrey,  without  any  consideration,  a 
certain  deed,  purporting  to  convey  to  him  all  the  right,  title, 
and  interest  which  the  said  Reed  had  in  and  to  any  lands, 
buildings,  and  real  estate  in  the  county  of  Bristol,  in  said 
district,  upon  condition  that  the  same  should  be  vdd  if  the 
said  William  Reed,  his  heirs,  executors,  or  administrators, 
should  pay  to  the  said  Godfrey  the  amount  justly  due  to  him 
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from  said  Reed  on  account,  and  should  save  him  harmless 
and  indemnified  against  all  liabilities  on  account  of  his  being 
indorser,  surety,  or  acceptor  for  the  accommodation  of  the 
said  Reed ;  which  said  deed  was  recorded  in  the  Regis- 
try of  Deeds  for  the  county  of  Bristol,  on  the  same  day. 
And  on  the  same  day,  and  at  the  same  time,  and  with  like 
intent  and  purpose,  the  said  Reed  made  and  executed  to  the 
said  Godfrey  a  certain  other  deed,  or  bill  of  sale,  purporting 
to  sell  and  transfer  to  the  said  Godfrey  all  the  goods,  wares, 
and  merchandise  then  being  in  the  store  occupied  by  him, 
on  the  southerly  side  of  the  main  street  in  said  Taun- 
ton, upon  a  like  condition,  which  said  deed  or  bill  of  sale 
was  on  the  same  day  recorded  in  the  Clerk's  office  of  the 
said  town  of  Taunton.  That  on  the  same  nineteenth  day  of 
March,  the  said  William  Reed  filed  his  petition  in  bankrupt- 
cy, and  was  afterwards  declared  to  be  bankrupt,  and  the  plain- 
tiff was  appointed  assignee  of  his  estates.  That  on  the 
twenty-first  day  of  March  last,  the  said  Godfrey  made  and 
executed  a  certain  deed,  or  bill  of  sale  purporting  to  transfer 
unto  the  said  President,  Directors,  and  Company  of  the  Co- 
hannet  Bank,  all  his  right,  title,  and  interest  in  and  to  the 
said  goods,  wares,  and  merchandise  so  pretended  to  have 
been  transferred  to  him  by  the  said  William  Reed,  condition- 
ed to  be  void  upon  payment  by  the  said  Godfrey  or  Reed 
to  the  said  President,  Directors,  and  Company,  of  the  prin- 
cipal and  interest  due  and  to  accrue  upon  certain  promissory 
notes  described  therein,  made  and  signed  by  the  said  Reed, 
and  indorsed  by  said  Godfrey,  which  was,  on  the  twenty- 
second  day  of  March  last,  recorded  in  the  Clerk's  office  of 
said  town  of  Taunton.  That  on  the  twenty-siith  day  of 
May  last,  the  said  Godfrey  made  and  executed  a  certain 
other  deed,  purporting  to  sell,  assign,  and  transfer,  unto  the 
President,  Directors,  and  Company,  the  said  Institution  for 
Savings,  Samuel  Blake,  Samuel  Caswell,  Benjamin  Caswell, 
Charles  Johnson,  Abigail  Leonard,  and  Walter  Leonard,  all 


MAY  TERM,  1844.  967 


Mono  V.  Godfrey,  et  al. 


his  right,  title,  and  interest  in  and  to  the  said  goods,  wares, 
and  merchandise  mentioned  in  said  deed  of  mortgage,  and 
the  proceeds  thereof,  and  all  claims  and  demands,  or  causes 
of  action  which  he  had  at  law,  or  in  equity,  against  the  said 
William  Reed,  and  one  John  Reed,  or  either  of  them,  and 
all  claims  and  demands  which  might  accrue  to  him  by  reason 
of  any  liabilities  he  was  under  for  them,  or  either  of  them, 
and  appointed  the  said  grantees  his  attomies  to  collect  the 
same ;  and  on  the  same  twenty-sixth  day  of  May  the  said 
Godfrey  executed  and  delivered  to  the  same  corporations  and 
persons,  a  certain  other  deed,  purporting  to  grant  and  con- 
vey unto  them,  all  the  right,  title,  interest,  and  estate,  which 
be  acquired  in  and  to  all  and  singular,  the  lands,  tenements, 
and  real  estate  of  the  same  William  Reed,  by  virtue  of  the 
deed  of  mortgage  bearing  date  the  said  nineteenth  day  of 
March,  hereinbefore  referred  to,  which  deed  was  acknowl- 
edged by  said  Godfrey  on  the  thirtieth  day  of  May  last,  and 
on  the  same  day  recorded  in  the  Registry  of  Deeds  for  said 
county  of  Bristol.  That  the  said  defendants,  or  some  of 
them,  have  taken  possession  of  all  the  goods,  wares,  and 
merchandise,  being  in  the  store  of  the  said  William  Reed  at 
the  time  of  the  making  of  the  said  deeds  of  mortgage  by  him, 
the  same  being  of  great  value,  and  have,  as  your  orator  is  in- 
formed, sold  and  disposed  of  the  same  to  divers  persons  to 
him  unknown,  and  at  prices  greatly  below  its  cost  and  actual 
value,  and  have  received  the  proceeds  thereof,  without  any 
right  or  authority  on  their  part  to  make  any  sale  or  disposal 
thereof;  and  that  on  the  seventh  day  of  June  last,  the  said 
corporations,  and  the  said  Blake,  Caswell,  Caswell,  Johnson, 
Leonard,  and  Leonard,  took  possession  of  all  the  lands  and 
tenements,  and  real  estate  of  the  said  William  Reed,  situate 
in  said  county  of  Bristol,  and  have  since  been  in  receipt  of 
the  rents  and  profits  thereof,  and  have  received  large  sums  of 
money  as  such,  the  said  defendants  claiming  title  to  the  said  real 


968  MASSACHUSETTS, 


Morse  v.  Qodfrey,  et  al. 


and  personal  estates  under  and  by  virtue  of  the  said  deeds  of 
mortgage  made  by  said  Reed,  and  of  the  assignments  thereof 
made  by  the  said  Godfrey  as  aforesaid.  That  when  the  said 
William  Reed  made  and  delivered  the  said  deeds  of  mort-* 
gage,  on  the  nineteenth  day  of  March  last,  he  was  insolvent, 
and  unable  to  meet  his  debts  and  engagements,  and  that  he  was 
fully  aware  thereof;  and  that  the  said  Godfrey  knew  thereof, 
or  had  reasonable  cause  to  believe  the  same ;  and  that  the 
said  William  Reed  contemplated  bankruptcy ;  and  that  said 
deeds  of  mortgage  were  made  and  delivered  in  contempla- 
tion of  bankruptcy,  and  for  the  purpose  of  givmg  the  said 
Godfrey  a  preference  or  priority  over  the  general  creditors  of 
the  said  William  Reed,  and  that  the  said  deeds  are,  and  each  of 
them  is  void,  and  frauds  upon  the  said  Act  of  Congress.  That 
he  has  been  informed,  and  believes  it  to  be  true,  that  no  con- 
sideration was  paid  to  the  said  Godfrey  upon  the  execution  and 
delivery  of  the  said  several  deeds  of  assignment  hereinbefore 
mentioned,  by  the  grantees  therein  named,  or  any  of  them> 
and  that  the  same  were,  and  each  of  them  was  made  without 
consideration ;  and  that  the  said  grantees  knew  that  the  said 
William  Reed  had,  before  the  execution  and  delivery  thereof, 
filed  his  petition  to  be  declared  a  bankrupt,  and  knew,  or 
might  have  known,  the  time  when,  and  the  circumstances 
under  which  the  said  deeds  of  mortgage  were  made  and  ex- 
ecuted, and  that  the  same  were  made  in  contemplation  of 
baiduruptcy,  and  for  the  sake  of  giving  a  preference  or  pri- 
ority, and  were  void  and  frauds  upon  said  Act  of  Congress. 
That  if  the  said  deeds  of  mortgage  were  valid  and  effectual 
to  convey  and  transfer  to  the  said  Godfrey  the  real  and  per- 
sonal estates  therein  mentioned,  that  the  plaintiff  is  entitled  to 
redeem  the  same,  and  perform  the  conditions  therein  con- 
tained, and  is  entitled  to  receive  of  the  said  Grodfrey,  or  his 
assigns,  a  true  account  of  all  the  sums  of  money  due  or  owing 
to  him  from  said  William  Reed,  intended  to  be  secured  by 
said  deeds  of  mortgage,  and  of  all  the  liabilities  under  which 
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the  said  Godfrey  labored  in  behalf  of  said  Reed,  and  against 
which  he  was  to  be  indemnified  thereby,  remaining  unpaid 
or  unextinguished,  and  of  all  sums  of  money  paid  by  said 
Godfrey  on  account  thereof — and  of  all  sums  of  money  re- 
ceived by  him  or  his  assigns,  being  rents  and  profits  of  the 
said  real  estates,  and  to  have  the  said  personal  estates  trans- 
ferred or  delivered  to  him,  or  their  actual  value  in  money 
paid  to  him,  and  to  have  the  said  mortgage  upon  the  real  es- 
tates cancelled  and  delivered  up  upon  performance  by  him 
of  the  conditions  in  said  deeds  of  mortgage  expressed.  And 
the  plaintiff  hoped,  that  when,  by  virtue  of  his  appointment 
as  aforesaid,  aH  the  property,  and  rights  of  property,  of  the 
said  bankrupt  were  vested  in  him,  the  said  defendants  would 
relinquish  all  claim  to  the  said  real  estates,  and  cancel  the 
mortgage  thereon,  and'  account  for  the  rents  and  profits 
thereof,  and  deliver  over  the  said  personal  estates,  or  their 
equivalent  in  money.  But  that  the  said  defendants,  though 
requested,  refuse  so  to  do,  and  claim  an  adverse  interest  in 
the  said  real  aiid  personal  estates  of  the  said  bankrupt,  which 
are  by  law  now  vested  in  your  orator.  Whereupon  the 
plaintiff  respectfully  prays  your  Honors  to  decree,  that  the 
said  pretended  deeds  of  mortgage  are  null  and  void,  and  a 
fraud  upon  the  said  Act  of  Congress,  and  wholly  ineffectual  to 
pass  to  the  said  Charles  Godfi-ey  any  title  or  interest  in  or  to 
all  or  any  of  the  real  or  personal  estates  therein  mentioned 
or  referred  to,  and  that  the  other  persons  named  as  defendants 
herein,  have  no  title  or  interest  therein  by  virtue  of  the  said 
deeds  of  assignment,  and  that  the  plaintiff  is  entitled  to  re- 
ceive from  all  of  the  said  defendants  a  deed  of  release  of  all 
their  interest  in  and  to  said  real  estates,  or  to  have  a  discharge  of 
the  said  deed  of  mortgage  entered  upon  the  record  thereof  in 
the  said  Registry  of  Deeds,  and  to  an  account  and  payment 
of  all  and  singular  the  sums  of  money  received  by  them 
as  the  rents  and  profits  thereof,  and  to  the  payment  by  the  said 
defendants  to  him  of  the  sum  of  six  thousand  seven  hundred 


» 


97a  MASSACHUSETTS, 

Mone  V.  Qodfrey,  et  al. 

aod  thirty-three  dollars  and  four  cents,  being  the  aetual  value 
of  the  said  personal  estates  mentioned  or  referred  to  in  said 
other  deed  of  mortgage,  and  sold  or  disposed  of  by  said  de- 
fendants as  aforesaid." 

Godfrey,  in  his  answer,  stated  as  follows: 
'<  That  on  the  nineteenth  day  of  March  last  past,  Wil- 
liam Reed,  of  said  Taunton,  Trader,  was  indebted  to 
him  in  the  sum  of  sixty  dollars  and  eighty-three  cents,  as 
nearly  as  he  can  ascertain, — and  he  had  before  that 
time  been  and  become  indorser,  surety,  and  otherwise 
liable  for  said  Reed,  in  and  upon  certain  promissory  notes 
then  held  by  hb  several  co-defendants  in  the  complain- 
ant's said  bill  named.  That  on  or  about  the  first  day  of 
January  neit  preceding,  the  said  William  Reed  had,  as 
be  informed  the  defendant,  taken  an  account  of  his  stock 
in  trade,  and  property,  personal  and  real,  and  of  his  indebt- 
edness and  liatHKties  of  every  description,  and  ascertained 
that  his  said  property  was  more  than  sufficient  to  pay  all  his 
said  debts  and  liabilities,  and  the  defendant  relied  thereon. 
And  the  defendant  further  answering  says,  that  a  short  time 
prior  to  said  nineteenth  day  of  March,  he  was  advised  to 
endeavor  to  protect  or  secure  himself  against  loss  from  the 
indebtedness  of  said  Reed  to  him,  and  from  his  liabiliUes 
for  said  Reed ;  and  thereupon,  to  avoid  all  possible  loss  that 
might  thereafter  arise  to  him,  by  reason  of  the  said  indebted- 
ness of  said  Reed  to  him,  and  his  said  liabilities  for  said  Reed, 
he  did,  on  said  nineteenth  day  of  March,  call  upon  said  Reed, 
in  company  with  counsel  learned  in  the  law,  and  demand  and 
require  of  the  said  Reed  to  secure  him  from  any  eventual  loss 
by  reason  of  his  said  claim  and  liabilities,  by  a  mortgage  upon 
his  stock  in  trade  and  real  estate ;  and  said  Reed  did  then  and 
there,  after  some  hesitation  and  delay,  yield  to  said  demand 
and  requisition.  Whereupon  a  deed  of  mortgage  of  said  Reed's 
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stock  in  trade,  and  another  deed  of  mortgage  of  the  hnds 
and  tenements  of  said  Reed,  were,  on  said  nineteenth  day  of 
March,  dulj  made  and  executed  by  said  Reed  to  the  defend- 
ant That  the  sum  named  in  said  deeds  as  the  considera- 
tion therefor,  was,  as  he  believes,  inserted  therein  by  the 
counsel  who  drew  said  deeds,  as  being  about  the  supposed 
amount  of  the  debt  due  the  defendant  and  of  his  said  lidbil- 
ities  for  said  Reed  ;  but  nether  said  sura,  nor  any  other  sum 
of  money,  was  paid  by  the  defendant  to  said  Reed  on  the 
execution  and  delivery  of  said  deeds  as  the  consideration 
therefor,  but  that  the  sole  considemUon  therefor  was  the  said 
indebtedness  of  said  Reed  to  the  defendant,  and  the  defend- 
ant's liabilities  for  said  Reed  as  aforesaid.  That  at  the  time 
of  his  demanding  security  of  said  Reed  in  manner  aforesaid, 
he  was  led  to  fear  that  said  Reed  was,  or  would  be  troubled, 
and  unable  to  meet  and  pay  the  sums  due  from  him  from 
lime  to  time  as  the  same  fell  due,  but  this  defendant  did  be- 
lieve that  unless  the  said  Reed  should  be  compelled  to  submit 
to  a  sale  of  his  stock  in  trade  at  a  less  than  its  prime  cost, 
and  to  a  sale  of  his  interest  in  said  real  estate  at  less  than 
what  had  theretofore  been  considered  its  true  value,  he,  said 
Reed,  would  not  prove,  ultimately,  unable  to  pay  his  debts. 
And  this  defendant  denies  that  when  said  deeds  of  mortgage 
were  so  made  to  him  as  aforesaid,  said  Reed,  so  far  as  he 
knows,  is  informed  or  believes,  contemplated  stopping  his 
said  trade  or  business,  or  filing  a  petition  in  bankruptcy,  —  on 
the  contrary,  the  defendant,  at  the  time  of  the  execution  of 
said  mortgages,  expresriy  understood  and  believed  that  said 
Reed  did  not  intend  to  stop  his  said  business  or  to  be  dedared 
a  bankrupt.  That  he  is  informed,  and  believes  it  to  be  true, 
that  said  Reed,  after  the  execution  and  delivery  of  said  mort- 
is on  the  same  nineteenth  day  of  March,  was  informed 
his  property,  real  and  personal,  had  been  attached  by 
several  of  hi^  creditors,  and  then  and  thereupon,  and  by  rea- 
son thereof,  said  Reed  was  induced  to  believe  that  he  would 
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not  be  able  to  prosecute  his  said  business,  and  did,  in  conse- 
quence thereof,  apply  to  counsel  to  draw  a  petition  pursuant 
to  said  act,  that  he,  the  said  Reed,  might  be  declared  bankrupt, 
which  said  petition  the  defendant  has  been  informed  and 
believes  was  signed  and  sworn  to  by  said  Reed  on  said  nine- 
teenth day  of  March,  and  that  thereafterwards  the  same  was, 
as  this  defendant  is  informed,  duly  filed  in  Court  on  the  twen- 
ty-first day  of  said  March,  and  said  Reed  declared  bankrupt, 
and  said  complainant  duly  appointed  Assignee  of  his  estate 
and  effects  at  the  time  and  in  the  manner  in  said  Bill  set  forth, 
and  that  said  complainant  accepted  and  now  exercises  said 
trust.     And  this  defendant  further  says,  that  on  the  twenty- 
first  day  of  said  March,  the  President,  and  Company  of  the 
Cohannet  Bank,  one  of  the  defendants  to  this  bill,  being  the 
proprietors  and  holders  of  six  several  promissory  notes  of 
said  Reed  indorsed  by  the  defendant,  to  indemnify  the  de- 
fendant against  which,  and  all  loss  thereon,  said  mortgages  of 
said  Reed  to  the  defendant  were  given  as  aforesaid,  he,  the 
defendant,  did,  on  said  twenty-first  day  of  March,  duly  as- 
sign and  convey  to  said  Bank  in  mortgage,  all  his  right  and 
interest  in  said  mortgage  of  goods  and  chattels  so  made  to 
him  by  said  Reed,  to  be  held  by  said  Bank  as  security  for  this 
defendant's  liability  on  said  notes  to  said  Bank.    That  on 
the  twenty-sixth  day  of  May,  in  the  same  year,  the  Institu- 
tion for  Savings  in  the  town  of  Taunton  and  its  vicinity, 
Samuel  Blake,  Samuel  Caswell,  Benjamin  Caswell,  Charles 
Johnson,  Walter  Leonard,  and  Abigail  Leonard,  who  are 
made  defendants  to  complainant's  Bill,  were  the  proprietors 
and  holders  of  the  residue  of  said  promissory  notes,  and  the 
property  of  the  defendant  having  been  attached  by  several 
of  said  persons  in  suits  founded  on  the  defendant's  liability 
on  said  notes,  and  at  the  request  of  said  Bank  and  of  said 
other  parties,  defendants  hereto,  and  as  security  for  the  oe- 
fendant's  said  liabilities  to  them  on  said  notes,  the  defen- 
dant did,  on  the  said  twenty-sixth  day  of  May,  make  and 
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execute  and  deliver  to  all  said  parties,  a  conveyance  of  all 
hts  interest  in  said  real  estate  so  mortgaged  by  said  Reed  to 
this  defendant,  and  for  the  same  purpose  and  at  the  same 
time  did  assign  all  his  interest  in  the  said  personal  property 
60  conveyed  to  him  in  mortgage  by  said  Reed,  (and  by  this 
defendant  theretofore  conveyed  in  mortgage  to  said  Bank  as 
aforesaid),  and  did  also  by  the  same  instrument  assign  to  said 
parties  all  his  rights  and  claims  against  said  William  Reed, 
and  against  one  John  Reed.  And  said  parties,  on  the  same 
day,  and  as  a  part  of  the  same  transaction,  did  execute  with 
this  defendant  a  written  agreement,  in  and  by  which  agree- 
ment said  mortgage  of  said  goods  and  chattels  so  assigned 
to  said  Bank  and  the  proceeds  thereof,  was  declared  and 
agreed  to  be  held  by  said  Bank, — and  also  said  mortgage  of 
said  real  estate,  and  said  claims  and  the  proceeds  thereof  as 
security,  and  to  be  applied  and  distributed  to  and  among  said 
Bank  and  said  other  parties  equally  and  in  proportion  to  their 
respective  claims  aforesaid  against  this  defendant.  And  that 
neither  said  Bank  nor  said  other  persons  nor  corporations, 
grantees  in  said  deeds  at  the  time  of  the  execution  and  de- 
livery of  said  deeds  respectively,  or  at  any  other  time,  paid 
to  this  defendant  any  sum  or  sums  of  money  as  a  considera- 
tion therefor.  And  that  he  is  informed  and  believes  that 
said  Bank,  on  or  about  the  twenty-first  day  of  March,  did 
take  possession  of  said  goods  and  chattels,  and  that  the  same 
have  been  sold  and  disposed  of ;  and  as  to  the  places  where 
and  times  when  the  same  were  so  sold,  and  as  to  prices 
and  manner  of  such  disposition  and  sales,  and  the  pro- 
ceeds thereof,  this  defendant  says  that  he  has  seen  and  read, 
or  heard,  the  answer  of  said  Bank  filed  in  this  case,  and  that 
the  same  is,  so  far  as  this  defendant  knows  and  is  informed, 
correctly  and  fully  set  forth  therein.  That  he  is  informed 
and  believes  that  the  said  Bank  and  the  said  other  defend- 
ants, on  or  about  the  seventh  day  of  June  last,  did  enter 
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upon  and  take  possession  of  said  real  estate  for  condition 
broken  y  and  that  they  have  received  certain  rents  and  profits 
therefrom.  And  although  this  defendant  cannot  answer  as 
to  his  personal  knowledge,  yet  he  has  read  or  heard  the  an- 
swers of  said  Bank  and  of  said  other  defendants,  filed  in  this 
case,  and  the  statement  therein  contained  in  relation  to  said 
rents  and  profits,  and  in  relation  to  the  use  and  application 
of  the  same,  and  of  the  proceeds  of  said  goods  and  chattels, 
is,  according  to  his  best  knowledge  and  belief,  true.  And 
the  defendant  further  says,  that  he  has  not,  nor  has  ever  had, 
any  securities  or  means  of  payment  and  discharge  of  his 
said  claims  and  liabilities  for  said  Reed,  furnished  to  him  by 
said  Reed,  other  than  said  mortgages  so  made  and  executed 
to  him  on  said  nineteenth  day  of  March  ^  and  that  he,  this  de- 
fendant, has  paid  on  account  of  his  said  liabilities  for  said 
Reed,  no  other  sum  than  the  sum  of  eighty-two  dollars  and 
thirty  cents,  paid  by  this  defendant  for  costs  of  certain  suits 
brought  against  him,  founded  oh  his  said  liabilities  for  said 
Reed,  saving  and  excepting  such  sums  as  have  been  realized 
by  said  other  defendants  out  of  the  mortgages  by  this  de- 
fendant assigned  to  them  as  aforesaid.  And  this  defendant 
further  answering  says,  that  said  assignment  so  made  by  him 
to  said  Bank  on  said  twenty-first  day  of  March,  is,  by  this 
defendant,  supposed  to  be  still  in  force  and  efiect  And  this 
defendant  further  answering  says,  that  neither  at  the  time  of 
the  execution  and  delivery  of  said  other  deeds  of  assignment 
bearing  date  said  twenty-sixth  day  of  May,  by  this  defend- 
ant to  said  other  defendants,  nor  at  any  other  time,  was  it 
agreed  or  understood  that  said  assignment  so  made  by  this 
defendant  to  said  Bank,  should  be,  or  was,  revoked  or  annul- 
led ;  nor  was  any  agreement  or  writing  ever  made  or  executed 
by  this  Defendant,  nor  by  said  other  defendants,  so  far  as  he 
knows,  or  is  informed  to  that  eflfect." 
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The  Answer  also  of  the  Cohannet  Bank  was  as  fol- 
lows : 

"  That  on  the  twenty-first  day  of  March,  now  last  past, 
one  Charles  Godfrey,  of  Taunton,  in  said  district,  trader, 
was,  or  pretended  to  be,  the  proprietor,  and  possessed  of  said 
goods,  in  mortgage,  under  and  by  virtue  of  a  certain  deed  of 
conveyance  thereof  theretofore  executed  to  said  Godfrey, 
by  one  William  Reed,  of  said  Taunton,  trader,  bearing  date 
the  nineteenth  day  of  the  same  month  of  March,  which  deed 
of  conveyance  had  been  theretofore,  on  said  nineteenth  day 
of  March,  duly  recorded  in  the  office  and  records  of  the 
town  clerk  of  said  Taunton,  where  the  said  Reed  then,  and 
has  ever  since,  resided,  pursuant  to  the  laws  of  said  Common- 
wealth of  Massachusetts  regulating  mortgages  of  personal 
property  in  said  Commonwealth.  And  the  said  Godfrey  then 
and  there  held,  or  pretended  to  hold,  in  good  faith,  said  goods 
and  chattels  in  mortgage,  and  said  conveyance  thereof,  free 
from  all  fraud  or  impeachment  whatever.  And  said  Godfrey 
was  on  the  same  twenty-first  day  of  March,  indebted  or  liable 
to  this  defendant,  as  indorser  of  certain  promissory  notes, 
signed  by  said  William  Reed,  amounting  together  to  the  sum 
of  three  thousand  two  hundred  and  ninety-five  dollars.  And 
this  defendant,  believing  that  the  said  Godfrey  was  in  good 
fiiith  the  owner  and  holder  of  said  goods  and  chattels,  in 
mortgage,  and  that  said  recorded  conveyance  thereof  was 
madb  fairly  and  without  fraud  of  any  kind,  on  the  same  twenty- 
first  day  of  March,  agreed  with  said  Godfrey  to  take  and  receive 
an  assignment  and  conveyance  of  said  mortgage,  and  of  said 
goods  and  chattels,  in  mortgage,  and  as  security  for  the  debts 
and  liabilities  of  said  Godfrey  to  said  defendant,  as  indorser  of 
said  promissory  notes, —  which  assignment  was  accordingly 
made  and  executed  and  delivered  on  said  twenty-first  day  of 
March,  by  said  Godfrey,  to  this  defendant.  That  at  the  time 
said  conveyance  of  said  Godfrey  to  this  defendant  bears  date, 
and  was  executed  and  delivered,  said  promissory  notes,  so 
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indorsed  by  said  Godfrey,  were  wholly  unpaid.  And  this 
defendant  doth  also  aver,  that  at  or  before  the  execution  and 
delivery  of  said  conveyance  by  said  Godfrey  to  said  defend- 
ant, this  defendant  had  no  notice  whatever,  that  said  deed  of 
mortgage,  so  made  by  said  Reed  to  said  Godfrey,  was  made 
by  said  Reed  in  contemplation  of  bankruptcy,  and  for  the 
sake  of  giving  a  preference  or  priority  to  said  Godfrey,  or 
that  the  same  was  void,  or  a  fraud  on  the  Act  of  Congress 
eptitled  an  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States^  or  that  the  same  was,  or  was  be- 
lieved to  be,  in  any  other  manner  or  for  any  other  cause,  fraud- 
ulent, voidable,  or  void.  And  the  defendant  insists,  that  it  is  a 
bona  fide  purchase  of  said  goods  and  chattels,  in  mortgage, 
as  aforesaid,  for  a  good  and  valuable  consideration,  and  with- 
out any  notice  that  the  same  had  been  conveyed  in  mortgage 
to  said  Godfrey,  in  contemplation  of  bankruptcy,  and  for  the 
sake  of  giving  a  priority  to  said  Godfrey,  or  that  the  same  can 
or  could  in  any  manner  be  deemed  a  fraud  on  said  Act  of 
Congress,  or  voidable  or  void  on  any  ground.  And  the  de- 
fendant admits,  that  at  the  time  of  the  execution  and  deliv- 
ery of  said  conveyance  by  said  Godfrey  to  this  defendant,  this 
defendant  paid  said  Godfrey  no  sum  or  sums  of  money  as  the 
consideration  therefor.  And  the  defendant  denies  that  said 
conveyance,  so  made  by  said  Godfrey  to  this  defendant,  was 
without  consideration,  or  that  this  defendant,  at  the  time  of 
the  execution  or  delivery  thereof,  knew  that  said  Reed  had 
before  that  time  filed  his  petition  to  be  declared  a  bankrupt. 
And  the  defendant  admits,  that  he  knew,  from  the  date  of 
said  deed  of  mortgage  by  said  William  Reed  to  said  God- 
frey, and  from  the  time  of  recording  the  same,  as  appeared 
on  said  deed  and  record,  that  the  same  was  made,  executed, 
and  delivered  on  or  prior  to  said  nineteenth  day  of  March ; 
and  was  also  informed,  and  believes,  that  the  same  was  so 
executed  on  said  nineteenth  day  of  March ;  and  this  defend- 
ant denies  that  it  knew  or  was  informed,  at  or  before  the  said 
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assignment  thereof  to  this  defendant,  of  the  circumstances 
under  which  the  same  was  made  and  executed  by  said 
Reed  to  said  Grodfrey,  except  that  the  same  was  given 
to  the  said  Godfrey  as  security  for  his  said  claims  against, 
and  liabilities  for,  said  Reed.  That  on  the  twenty-sixth  day 
of  May,  now  last  past,  the  said  Godfrey  was  or  pretended  to 
be,  seized  in  fee  and  in  mortgage  of  and  in  all  and  singular  said 
hinds  and  tenements  in  said  bill  mentioned  and  described,  un- 
der and  by  virtue  of  a  certain  conveyance  thereof,  theretofore 
executed  by  the  said  William  Reed,  bearing  date  the  said 
nineteenth  day  of  March  last  past.  And  the  said  Godfrey 
pretended  to  hold,  in  good  faith,  said  lands  and  tenements, 
in  fee  and  in  mortgage,  free  from  all  fraud  and  impeachment 
whatever.  And  the  said  Godfrey,  on  said  twenty-sixth  day 
of  May,  was  indebted  or  liable  to  this  defendant,  as  indorser 
of  said  promissory  notes,  signed  by  said  Reed ;  and  said  God- 
frey was,  as  this  defendant  was  informed,  and  believed,  and 
sUn  believes,  justly  indebted  or  liable  to  said  other  defend- 
ants, as  indorser  or  joint  promissor  with  said  Reed  of  sundry 
promissory  notes,  signed  by  said  Reed,  amounting  together 
to  the  sum  of  four  thousand  nine  hundred  and  fifty-five  dol- 
lars. And  this  defendant,  believing  that  said  Godfrey  was 
in  good  faith  seized  of  said  lands  and  tenements,  in  fee  and 
in  mortgage,  and  that  said  recorded  conveyance  thereof,  so 
appearing  to  be  made  by  said  Reed  to  said  Godfrey,  was 
made  fairly  and  without  fraud  of  any  description,  nor  subject 
to  any  impeachment  or  suspicion  thereof,  thereafterwards,  on 
the  said  twenty-sixth  day  of  May,  did  together  with  said 
other  defendants,  creditors  of  said  Godfrey  as  aforesaid, 
agree  to  take  and  receive  of  said  Godfrey  an  assignment  and 
conveyance  of  said  mortgage  lands  and  tenements  and  of 
the  said  Godfrey's  rights  therein,  and  thereby  secured  as 
aforesaid,  as  security  for  the  said  debts  and  liabilities  of  said 
Godfrey  to  this  defendant,  and  to  said  other  defendants  in 
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said  Bill  of  Complaint  mentioned.  And  thereupon  a 
certain  deed  of  conveyance  of  said  lands  and  tenements, 
bearing  date  the  said  twenty-sixth  day  of  •May,  was  du]y 
made  and  executed  and  delivered  on  the  said  twenty- 
sixth  day  of  May,  by  said  Godfrey  to  this  defendant, 
and  said  other  defendants,  whereby  said  Godfrey  did  convey 
to  this  defendant  and  said  other  defendants  all  the  right,  title, 
and  interest  that  he,  said  Godfrey,  had  in  and  to  said  real 
estate,  lands,  and  tenements,  under  and  by  virtue  of  the  said 
deed  of  said  William  Reed,  to  him,  said  Godfrey,  so  executed, 
on  said  nineteenth  day  of  said  March,  and  in  and  by  said  deed 
or  conveyance  the  said  Godfrey  did  covenant  with  this  defend- 
ant, and  said  other  defendants,  their  heirs,  successors,  executors, 
administrators,  and  assigns,  that  he  had  good  right  to  transfer 
and  convey  said  premises  and  property  to  all  said  grantees,  in 
manner  as  aforesaid.  And  on  the  same  day,  for  the  same 
consideration,  and  as  a  part  of  the  same  transaction,  the  said 
Godfrey  did,  by  his  certain  other  deed,  bearing  date  the  said 
twenty-sixth  day  of  May,  assign  and  transfer  to  the  same 
grantees,  all  his  interest  in  and  to  the  said  goods  and  chattels, 
theretofore  by  said  Reed  conveyed  to  him  in  mortgage,  and 
by  him  assigned  and  conveyed  to  this  defendant  as  aforesaid, 
and  in  and  to  all  claims  and  demands  which  he  had  or  might 
have  against  the  said  William  Reed,  and  one  John  Reed,  of 
said  Taunton,  or  either  of  them,  arising  out  of  bis  liabilities 
or  indorsements  for  or  on  account  of  said  John  and  William 
Reed,  or  either  of  them.  And  on  the  same  twenty-sixth  day 
of  May,  a  certain  agreement,  bearing  date  the  said  twenty- 
sixth  day  of  May,  was  duly  executed  and  delivered  under 
the  hands  and  seals  of  Godfrey  and  this  defendant,  and  said 
other  defendants,  wherein  and  whereby,  among  other  things, 
the  said  mortgage  of  said  lands  and  tenements,  real  estate,  and 
property,  and  the  interest  of  said  Godfrey  in  and  to  said  goods 
and  chattels,  are  conveyed  to  said  grantees  as  security  for  the 
said  debts  and  liabilities  of  said  Godfrey  to  said  grantees, 
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and  that  the  same  were  to  be  sold  and  applied  accordingly, 
whereby  this  defendant  also  covenanted  and  agreed,  that  said 
goods  and  chattels  and  mortgage  to  this  defendant,  thereto- 
fore assigned  and  conveyed,  on  said  twenty-first  day  of  March, 
as  aforesaid,  and  the  proceeds  thereof,  should  be  held,  ap- 
plied, and  distributed  equally  among  and  between  this  defend- 
ant and  said  other  defendants,  in  proportion  to  their  respect- 
ive demands  and  claims,  as  aforesaid.  And  that  at  the  time 
of  the  date,  execution,  and  delivery  of  said  conveyance,  by 
said  Godfrey  to  this  defendant  and  said  other  defendants,  of 
said  real  estate,  lands,  and  tenements,  said  promissory  notes, 
so  held  by  this  defendant,  were  wholly  unpaid,  and  as  this 
defendant  is  informed  and  believes,  said  amount,  so  due  to 
said  other  defendants,  was  wholly  unpaid  ;  and  this  defend- 
ant doth  also  aver,  that  at  or  before  the  execution  and  deliv- 
ery of  said  conveyance  by  said  Godfrey  to  this  defendant, 
and  said  other  defendants,  this  defendant  had  not,  nor  had 
said  other  defendants,  or  either  of  them,  so  far  as  this  defend- 
ant knew,  was  informed,  or  believed,  or  as  he  now  knows,  is 
informed,  or  believes,  any  notice  whatsoever,  that  said  convey- 
ance or  mortgage  of  said  estate  and  lands,  so  made  by  said 
William  Reed  to  said  Godfrey,  on  said  nineteenth  day  of 
March,  was  made  by  said  Reed  in  contemplation  of  bank- 
ruptcy, and  for  the  sake  of  giving  a  preference  or  priority 
to  said  Godfrey,  or  that  the  same  was  void.  And  this  de- 
fendant submits,  that  it  is,  together  with  said  other  defend- 
ants, a  bona  fide  purchaser  of  said  mortgage  of  said  real 
estate,  lands,  and  tenements,  for  a  good  and  valuable  consid- 
eration, and  without  any  notice  that  the  said  mortgage  was 
voidable,  or  void,  on  any  ground.  And  this  defendant  ad- 
mits, that  at  the  time  of  the  execution  and  delivery  of  said 
conveyance  of  said  real  estate,  neither  this  defendant  nor  said 
other  defendants,  as  far  as  this  defendant  knows,  is  informed, 
or  believes,  paid  said  Godfrey  any  sum  or  sums  of  money  as 
the  oonsideratioD  therefor ;  but  this  defendant  avers  the  same 
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to  have  been  made  on  good  and  valuable  consideration,  as 
hereinbefore  set  forth.  And  this  defendant  admits,  that  at 
the  time  of  the  execution  and  delivery  of  said  conveyance 
by  said  Godfrey  to  this  and  said  other  defendants,  it  was  in- 
formed and  believed,  that  said  William  Reed  had  before  that 
time  filed  his  petition  to  be  declared  a  bankrupt.  And  this 
defendant,  further  answering,  admits  that  it  knew  and  believes 
the  said  other  defendants  knew,  at  the  time  of  the  assign- 
'ment  and  conveyance  of  said  mortgage  to  it  and  said  other 
defendants,  as  well  from  the  date  of  said  instrument,  and  of  the 
record  thereof,  as  from  other  information,  that  the  same  was 
made  and  executed  on  said  nineteenth  day  of  March.  But 
this  defendant  denies,  that  at  or  before  the  assignment  and 
conveyance  of  said  mortgage  to  this  and  said  other  defend- 
ants, it  knew  or  was  informed,  or  that  said  other  defendants 
knew  or  were  informed,  so  far  as  this  defendant  is  informed, 
or  believes,  the  circumstances  under  which  said  mortgage 
was  made  by  said  Reed  to  said  Godfrey,  except  that  the  same 
was  given  to  said  Godfrey  as  security  for  his  said  claims 
against,  and  liabilities  for,  said  Reed*  That  said  deeds  of 
mortgage,  so  made  by  said  William  Reed  to  said  Godfrey, 
were  expressed  therein  to  be,  and  were  made  for  the  purpose 
of  securing  to  said  Godfrey  whatever  was  due  from  said 
Reed  to  said  Godfrey  on  account,  and  to  indemnify  and  save 
harmless  the  said  Godfrey  from  all  damage,  cost,  charge,  and 
trouble,  for  and  on  account  of  the  liabilities  of  said  Godfrey, 
as  surety  or  indorser  for  said  Reed  ;  and  on  all  acceptances 
made  theretofore  by  said  Godfrey  for  the  accommodation  of 
said  Reed.  That  on  said  nineteenth  day  of  March,  said  Reed 
was,  as  this  defendant  is  informed,  and  believes,  indebted  to 
said  Godfrey  on  account  in  the  sum  of  sixty  dollars  and 
eighty-three  cents,  and  the  said  Godfrey  was  then  and  there 
under  liabilities  to  this  defendant  for  and  on  account  of  the 
said  Reed,  as  indorser  of  his,  said  Reed's,  promissory  notes, 
in  the  sum  of  three  thousand  two  hundred  and  ninety*five 
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dollars.  And  said  Godfrey  was  also  then  and  there,  as  this 
defendant  is  informed  and  believes,  under  liabilities  to  said 
other  defendants,  as  indorser,  joint  promissor,  surety,  or  oth- 
erwise, for  said  Reed,  in  the  respective  sums,  and  upon  the 
respective  contracts.  That  on  the  said  twenty-first  day  of 
March,  one  of  the  said  notes,  so  indorsed  by  said  Godfrey 
for  the  said  Reed,  bearing  date  the  seventeenth  day  of  Jan- 
uary, last  pest,  for  the  sum  of  eight  hundred  and  fifty  dollars, 
became  due  and  payable,  which  said  note  was  then  and  there 
the  property  of  this  defendant ;  and  payment  was  duly  de- 
manded by  this  defendant  of  said  Reed,  who  declined  to  pay 
the  same ;  and  thereupon  due  notice  was  on  the  same  day 
given  by  this  defendant  to  said  Godfrey,  and  said  Godfrey 
requested  to  pay  the  same,  and  suits  had  been  instituted 
against  said  Godfrey,  founded  on  his  said  liabilities  for  said 
Reed  ;  and  thereupon  and  after  the  said  assignment  and  con- 
veyance by  said  Godfrey  to  this  defendant  of  said  mortgage 
of  goods  and  chattels,  so  made  to  said  Godfrey  by  said  Reed, 
on  said  nineteenth  day  of  March,  as  aforesaid,  this  defend- 
ant took  possession  of  said  goods  and  chattels ;  and  this  de- 
fendant, with  the  consent  of  said  Reed,  in  order  to  avoid  the 
loss  and  injury  that  might  otherwise  arise  from  keeping  said 
goods,  and  the  depreciation  thereof,  did  empower  said  Reed 
to  sell  said  goods  and  chattels  by  retail,  and  at  private  sale, 
for  the  benefit,  and  as  agent  of,  this  defendant,  as  the  holder 
of  said  mortgage  so  made  thereof  by  said  Reed,  this  defend- 
ant agreeing  to  allow  said  Reed  a  reasonable  sum  for  his  ser- 
vices and  expenses  therein.  And  said  Reed  did  thenceforth, 
until  on  or  about  the  first  day  of  June  then  next,  proceed  to 
sell  and  dispose  of  said  goods  as  aforesaid,  and  did  receive 
therefor  for  this  defendant  the  sum  of  one  thousand  and  sixty- 
five  dollars  and  forty-one  cents,  being  on  the  average  the 
prime  cost  of  said  goods,  as  this  defendant  is  informed  and 
believes.  And  this  defendant  did  allow  and  pay  said  Reed 
for  his  said  services  and  expenses  during  said  period,  the  sum 
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of  one  hundred  and  eighty  dollars,  and  after  the  said  first  day  of 
Jane  then  next,  and  after  the  expiration  of  more  than  sixty  days 
from  the  period  when  said  suits  had  been  brought  against  said 
Godfrey,  founded  on  said  liabilities  ;  and  when  said  note  of  said 
Reed,  indorsed  by  said  Godfrey,  for  the  sum  of  eight  hundred 
and  fifty  dollars,  became  due,  and  payment  thereof  was  declined 
and  refused  by  saidReed,  this  defendant,  with  the  consent  of 
said  other  defendants,  for  whose  benefit,  as  well  as  its  own, 
said  mortgage  was  then  held  by  this  defendant,  did  in  tho 
belief,  as  well  that  the  residue  of  said  stock  would  be  most 
advantageously  disposed  of  at  public  auction,  and  with  least 
pecuniary  loss,  as  in  the  exercise  of  what  it  considered^  and 
now  considers,  its  legal  rights,  proceed  to  sell  and  dispose  of 
said  stock  at  public  auction,  and  in  different  parcels,  in  the 
towns  of  Taunton,  Fall  River,  and  New  Bedford,  in  said  dis- 
trict ;  and  did  receive,  as  the  net  proceeds  of  said  sales,  the 
sum  of  three  thousand  five  hundred  dollars  and  eighty-seven 
cents.  And  the  defendant  further  says,  that  on  the  seventh 
day  of  said  June,  this  defendant  and  said  other  defendants, 
did  enter  on,  and  take  possession  of,  said  real  estate  for 
condition  broken,  and  that  the  sums  received  by  this  defend- 
ant, and  said  other  defendants,  as  rents  and  profits  of  the 
real  estate,  since  possession  was  so  taken,  amounted  to  forty- 
seven  dollars  and  thirty-three  cents,  and  no  more.  And  that 
the  sums  thus  received  by  this  defendant,  and  said  other 
defendants,  from  out  the  sales  of  said  personal  property,  and 
from  the  rents  and  profits  of  said  real  estate,  have  been  paid 
over  and  distributed,  after  deducting  the  sum  of  forty-two 
dollars  and  seventy-seven  cents,  actually  expended  in  the  sale 
and  collections  aforesaid,  to  and  among  this  defendant,  and 
all  said  defendants,  in  proportion  to  their  respective  claims 
aforesaid,  except  a  small  portion  thereof,  which  amounts  to 
less  than  the  sum  of  one  hundred  dollars,  all  which  suma, 
thus  paid  over  and  distributed  among  said  creditors  and  this 
defendant,  have  been  indorsed  and  applied  towards  the  pay- 
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ment  and  discharge  of  said  notes,  so  held  by  this  defend- 
ant,  and   said    other   defendants,    respectively.     And  that 
neither  of  the  said  liabilities  of  said  Godfrey  for  said  Reed,  so 
held  by  this  defendant,  has  been  wholly  extinguished  and 
satisfied.    Nor,  as  this  defendant  is  informed  and  believes, 
has  either  of  the  liabilities  of  said  Godfrey  for  said  Reed, 
held  by  said  other  defendants,  been  wholly  extinguished  or 
satisfied.    Nor  has  any  part  of  the  said  liabilities,  thus  held  by 
this  defendant,  or  by  said  other  defendants,  so  far  as  this 
defendant  is  informed,  or  believes,  ever  been  diminished  or 
paid,  in  part  or  in  whole,  except  by  the  application  of  the 
said  proceeds  of  said  personal  property,  and  rents  and  profits 
of  said  real  estate,  as  aforesaid  ;  nor  has  said  Godfrey,  so  far 
as   this  defendant  knows,  is  informed,  or  believes,  any  other 
securities  or  means  given  or  furnished  him  by  said  Reed,  for 
discharging  said  debts  and  liabilities.     And  that  the  said  as- 
signment and  conveyance,  so  made  to  this  defendant  of  said 
personal  property  on  said  twenty-first  day  of  March,  is  by  this 
defendant  supposed  to  be  in  force  and  efiect ;  and  that  it  was 
not,  as  far  as  this  defendant  knows,  is  informed,  or  believes, 
ever  supposed,  understood,  or  agreed,  that  upon  the  execu- 
tion of  said  deeds  or  assignments,  bearing  date  the  said  twen- 
ty-sixth day  of  May,  the  said  former  assignment  bearing  date 
the  twenty-first  day  of  March,  was  revoked  or  annulled  ;  nor 
was  any  assignment  to  that  effect  ever  signed,  sealed,  or  exe- 
cuted by  this  defendant,  nor,  so  far  as  this  defendant  knows, 
is  informed,  or  believes,  by  said  other  defendants." 

The  answer  of  the  Institution  for  Savings  was  substantially 
the  same. 

Afterwards  Godfrey  became  bankrupt,  and  his  assignee  was 
made  a  party  to  the  bill. 

The  general  replication  was  filed,  and  the  cause  came  on 
for  a  hearing  upon  the  pleadings  and  evidence,  and  was  ar- 
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gued  by  JP.  G.  Loring  for  the  plaintiff,  and  by  BartUtt  for  the 
respondents. 

STORY,  J.     On  the  19th  of  March,  1842,  William  Reed 
(the  bankrupt)  made  the  two  deeds  of  conveyance  on  mort- 
gage to  Godfrey,  which  are  now  sought  to  be  set  aside  as 
fraudulent  and  void,  under  the  Bankrupt  Act  of  1841,  cb.  9. 
On  the  same  day.  Reed  signed  and  swore  to  a  petition  for 
the  benefit  of  the  Bankrupt  Act,  as  a  voluntary  bankrupt ; 
and  his  petition  was  filed  in  the  District  Court  on  the  suc- 
ceeding Monday,  (the  21st  of  March),  and  has  been  acted 
upon  in  the  District  Court,  and  Reed  has  since,  under  the 
same,  been  declared  a  bankrupt.     One  of  these  deeds  pur- 
ported to  convey  to  Godfrey  "  all  the  right,  title  and  interest " 
which  he  (Reed)  then  had  '<  in  and  to  any  lands,  buildings  and 
real  estate,"  in  the  county  of  Bristol.    The  other  deed  pur- 
ported to  convey  to  Godfrey,  "  all  the  goods,  wares  and  mer- 
chandise, consisting  of  woollen,  cotton,  linen,  and  other  cloths, 
silks,  ribbons,  laces  and  handkerchiefs,  hose,  carpetings  and 
rugs,  and  various  other  articles  of  dry  goods  merchandise,  now 
in  the  store  occupied  by  me,"  and  situate  in  Taunton.  In  point 
of  fact,  the  last  deed  comprehended  all  his  stock  in  trade,  and 
the  other  deed  nearly  all  his  real  estate,  leaving  him  in  the 
possession  and  ownership  only  of  his  furniture  and  some  other 
personal  property,  not  included  in  the  mortgage  to  Godfrey. 
Godfrey  on  the  same  21st  of  March  conveyed  to  the  Cohan- 
net  Bank,  in  mortgage,  '<  all  the  right,  title  and  interest," 
which  he  then  had  <'  in  and  to  all  and  singular  the  goods, 
wares,  and  merchandise,  of  every  name  and  description  in  the 
store,"  etc.,  which  he  derived  from  the  mortgage  to  him  by 
Reed  of  the  19th  of  March.     By  subsequent  deeds,  on  the 
26th  of  May  following,  Godfrey  conveyed  "  all  his  right,  title 
and  interest,"  in  well  in  the  goods  aforesaid,  as  in  the  real 
estate  aforesaid,  so  conveyed  to  him  by  Reed,  to  the  Cohan- 
net  Bank,  the  Institution  for  Savings,  and  to  Samuel  Blake, 
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and  five  other  persons,  who  were  his  creditors  in  fee,  as  se- 
curity for  their  debts ;  and  thereby  on,  and  in  consideration 
thereof,  the  said  creditors  on  the  same  day  by  their  deed 
agreed  to  withdraw  and  discharge  their  attachments  upon  the 
property  of  Godfrey.  Godfrey  afterwards  became  a  bank- 
rupt, and  his  assignee  is  made  a  party  to  the  bill. 

The  second  section  of  the  Bankrupt  Act  of  1841,  oh.  9, 
provides  *'  That  all  future  payments,  securities,  conveyances, 
or  transfers  of  property,  or  agreements  made  or  given  by  any 
bankrupt  in  contemplation  of  bankruptcy,  and  for  the  purpose 
of  giving  any  creditor,  indorser,  surety  or  other  person  any 
preference  or  priority  over  the  general  creditors  of  such  bank- 
rupt ;  and  all  other  payments,  securities,  conveyances  or  trans- 
fers of  property,  or  agreements  made  or  given  by  any  such 
bankrupt,  in  contemplation  of  bankruptcy,  to  any  person 
whatsoever,  not  being  a  bona  fide  creditor  or  purchaser  for  a 
valuable  consideration,  without  notice,  shall  be  deemed  utterly 
void,  and  a  firaud  upon  this  Act." 

The  first  and  main  question  is,  whether  the  conveyances  so 
made  by  Reed  to  Godfrey  come  within  the  reach  of  this  en- 
actment. If  they  do,  then  another  question  will  remain, 
whether  the  defendants  claiming  under  Godfrey  are  entitled  to- 
protection,  as  being  bona  fide  purchasers  of  the  same  for  a 
valuable  consideration,  without  notice.  It  does  not  strike  me, 
that  there  is  any  substantial  doubt  upon  the  facts  and  circum- 
stances resting  on  either  point. 

In  the  first  place,  nothing  can  be  clearer  than  that  Reed 
intended  by  the  deeds  in  controversy  to  give  a  preference  to 
Godfrey  over  all  his  other  creditors.  He  conveyed  to  him  alt 
his  stock  in  trade,  and  nearly  all  his  real  estate,  leaving  but  a 
small  residue,  either  of  personal  or  real  estate.  Godfrey  well 
knew  of  his  embarrassments ;  and  Reed  himself  admits,  that 
his  whole  property  was  about  $24,0G0,  and  his  debts  and  lia- 
bilities amounted  to  about  the  same  sum.     So  that  it  is  plain. 
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beyond  controversy,  that  a  preference  was  intended  to  be 
given  to  Godfrey  over  the  other  creditors,  in  case  of  any  de- 
ficiency ;  and  Reed  states,  that  he  did  not  at  the  time  suppose 
that  he  was  able  to  meet  all  his  engagements  at  their  maturity. 

If  it  were  necessary  under  such  circumstances  to  rely  upon 
authorities  in  confirmation  of  this  doctrine,  the  cases  of  Bar- 
man  v.  Fishery  (1  Cowp.  R.  117,  123)  ;  Thornton  v.  Har- 
greaves  J  (7  East,  R.  544) ;  Compton  v.  Bedford^  (1  Wm. 
Black.  362)  ;  Hooper  v.  Smith,  (1  Wm.  Black.  441),  wilt  be 
found  to  support  it. 

Then,  as  to  the  conveyances  being  made  in  contemplation 
of  bankruptcy,  in  the  sense  in  which  these  words  are  used  in 
the  Bankrupt  Act  of  1841,  ch.  9,  <^  2,  —  I  have  already  had 
occasion  to  consider  this  subject  in  former  cases,  and  especially 
in  the  case  of  Arnold  v.  Maynard,  (2  Story  R.  349),  and 
Hutchins  v.  Taylor,  (5  Law  Reporter,  289,  295).  In  these 
cases,  it  was  expressly  decided  that  the  words  '^  in  contempla- 
tion of  bankruptcy,"  in  the  Act,  were  not  limited  to,  and  did 
not  mean  the  contemplation  on  the  part  of  the  bankrupt  of 
committing  an  act  of  bankruptcy  within  the  terms  of  the  Act, 
for  which  his  creditors  might  proceed  against  him  in  invitum, 
or  his  own  contemplation  of  voluntarily  taking  the  benefit  of 
the  Act ;  but  that  they  properly  meant  the  contemplation  of 
a  state  of  bankruptcy,  or  known  insolvency  and  inability  to 
carry  on  his  business,  and  a  stoppage  of  his  business.  In 
other  words,  that  he  contemplated  a  breaking  up  and  failure 
and  stoppage  of  his  trade  or  business,  and  thus  to  become,  in 
the  sense  of  the  old  law,  a  bankrupt,  or  one  whose  trade 
and  business  is  broken  up,  his  counter  or  table  being,  in  a 
figurative  sense,  banTctts-ruptiLs,^  In  addition  to  the  English 
cases  cited  in  support  of  this  doctrine  in  the  case  of  Arnold  v. 
Maynard,  (2  Story  R.  349),  I  might  add  the  more  recent 
case  of  Gibson  v.  MusTcett,  (1  Mann.  &  Grang.  R.  160),  where 


1  2  Black.  Com.  471,  note  (e). 
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Lord  Ch.  Justice  Tindal  said,  ''Then  the  question  is,  whether 
this  was  not  money  paid  in  contemplation  of  bankruptcy,  that 
is,  under  such  circumstances  that  any  prudent  man,  taking  a 
reasonable  view  of  his  situation  and  the  surrounding  circum- 
stances at  the  time,  might  fairly  expect  bankruptcy  to  follow." 
But  I  did  not  found  myself  on  the  cases  of  Arnold  t.  May- 
nardj  and  Hutchim  v.  Taylor^  nor  do  I  in  the  present  case 
found  myself,  upon  the  construction  of  the  words,  as  applied 
to  the  English  Bankrupt  statutes,  but  upon  their  true  mean- 
ing and  objects  as  used  in  our  own  Act  of  1841,  ch.  9.  Reed 
must  be  presumed  to  have  known  the  natural  consequences 
of  his  acts  in  making  these  conveyances.  He  could  not  but 
have  known,  that  these  conveyances,  transferring  the  bulk  of 
his  property,  did  give  a  preference  to  Godfrey,  which  was  a 
fraud  upon  the  Bankrupt  Act,  entitling  his  other  creditors  to 
proceed  against  him  therefor  in  invitum,  under  the  first  section 
of  the  Act.  It  was  an  attempt,  on  his  own  part,  to  divide  his 
property  among  his  creditors  in  a  manner  prohibited  by  the 
Bankrupt  Act,  at  the  very  moment  when  he  was  about  to  fail 
in  business,  and  when  he  knew  that  he  must  by  those  very 
conveyances  break  up  and  stop  his  whole  trade  and  means  of 
carrying  it  on.  Nay,  the  present  case  demonstrates  that  he 
must  at  the  time  have  had  it  in  contemplation  to  take  the 
benefit  of  the  Bankrupt  Act,  as  a  voluntary  bankrupt ;  for  on 
the  same  day,  and  at  most  at  a  few  hours  after  he  had  made 
these  conveyances,  he  actually  signed  and  swore  to  a  petition 
to  be  filed  for  the  benefit  of  the  Act,  and  that  petition  was 
immediately  proceeded  in,  and  he  has  been  since  declared  a 
bankrupt  accordingly.  Such  acts  cannot  be  overcome  or  gain- 
said by  any  declarations, —  even  if  Reed  had  made  them, — 
that  he  did  not,  at  the  moment  of  executing  these  conveyances, 
contemplate  taking  the  benefit  of  the  Bankrupt  Act ;  but  that 
it  was  an  after-thought.  The  law  will  not  tolerate  such  eva- 
sions of  its  obligations,  nor  permit  any  man  to  set  up  his  own 
private  and  secret  intentions  to  subvert  the  just  conclusions 
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to  be  drawn  from  his  overt  acts  and  notorious  embarrassments, 
and  stoppage  of  his  business.  The  language  of  Lord  Ellen- 
borough  in  Thornton  v.  Hargreaves,  (7  East,  R.  544,  547), 
is  very  significant  upon  this  subject ;  and  in  its  circumstances 
it  approaches  very  nearly  to  the  present.^ 

It  would  make  no  difference  in  the  present  case,  that  God- 
frey was  not  aware,  that  the  conveyances  were  made  with  an 
intention  to  give  him  an  unlawful  preference  over  the  other 
creditors,  and  in  contemplation  of  bankruptcy ;  for  the  act 
makes  such  conveyances  under  such  circumstances  utterly 
void,  whether  the  grantee  has  such  knowledge  or  not.  But, 
in  fact,  it  is  not  susceptible  of  any  reasonable  doubt,  that 
Godfrey  at  the  time  was  aware  of  the  desperate  circum- 
stances of  Reed,  and  he  could  not  but  know,  that  these 
conveyances,  embracing  the  bulk  of  his  property,  neces- 
sarily amounted  to  a  failure  and  stoppage  in  his  business, 
and  reduced  him  to  a  state  of  positive  and  immediate  ina- 
bility to  pay  his  other  debts.  Without,  therefore,  going 
farther  into  the  details  of  the  case,  it  appears  to  me  that  the 
conveyances  to  Godfrey  were  fraudulent  in  the  sense  of  the 
Bankrupt  Act  of  1841,  having  been  made  in  contemplation 
of  bankruptcy,  and  with  intent  to  give  Godfrey  a  preference 
over  the  other  creditors. 

In  the  next  place,  how  stands  the  case  as  to  the  Cohan  net 
Bank,  upon  the  transfer  to  them,  on  the  21st  of  March,  1843, 
by  Godfrey?  It  is  suggested,  that  they  are  bond  fiit  pur- 
chasers, without  notice  of  the  invalidity  of  the  conveyances 
to  Godfrey.  Now,  the  answer  of  the  Bank  does,  in  part, 
deny  that  at  the  time  when  the  transfer  was  made  to  the 
Bank  by  Godfrey,  the  Bank  knew,  that  the  deed  of  convey- 
ance of  the  same  property  by  Reed  to  Godfrey  was  given  in 
contemplation  of  bankruptcy,  and  to  give  Godfrey  a  prefer- 
ence over  other  creditors.     But  I  do  not  find,  that  the  Bank 

I  Sec  also  Xtxoion  v.  Chandler,  7  East  R.  138,  143. 
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denies,  that  at  the  time,  that  the  transfer  was  so  made  to  the 
Bank,  they  did  not  know,  that  Reed  had  actually  failed  in 
business,  and  stopped  payment,  and  broken  up  his  business, 
and  that  the  property  therein  stated  was  his  whole  stock  in 
trade.  Indeed,  I  should  infer,  that  the  Bank  must  well 
have  known  all  these  facts,  for  the  transfer  was  made  to  the 
Bank  solely,  as  the  deed  shows,  as  security  for  certain  notes 
of  Reed,  indorsed  by  Godfrey  ;  so  that  the  apparent  object 
was  to  get  security  for  the  payment  of  the  notes  of  Reed, 
and  not  for  any  debts  of  Godfrey,  due  from  him  personally. 
If  so,  the  Bank  was  certainly  put  upon  inquiry,  and  was 
bound  to  inquire  into  and  to  ascertain  the  true  nature  of  the 
transaction  between  Reed  and  Godfrey. 

And  this  leads  me  to  remark,  that  the  Bank  does  not  stand 
within  the  predicament  of  being  a  bond  fide  purchaser,  for  a 
valuable  consideration,  without  notice,  in  the  sense  of  the 
rule  upon  this  subject.  The  Bank  did  not  pay  any  consider- 
ation therefor,  nor  did  it  surrender  any  securities,  or  release 
any  debt  due,  either  from  Reed  or  Godfrey,  to  it.  The 
transfer  from  Godfrey  was  a  simple  collateral  security,  taken 
as  additional  security,  for  the  old  indebtment  and  liability  of 
the  parties  to  the  notes  described  in  the  instrument  of  trans- 
fer. It  is  true,  that,  as  between  Godfrey,  and  Reed,  and  the 
Bank,  the  latter  was  a  debtor  for  value,  and  the  transfer  was 
valid.  But  the  protection  is  not  given  by  the  rules  of  law, 
to  a  party  in  such  a  predicament  merely.  He  must  not  only 
have  had  no  notice,  but  he  must  have  paid  a  consideration  at 
the  time  of  the  transfer,  either  in  money,  or  other  property, 
or  by  a  surrender  of  existing  debts  or  securities,  held  for  the 
debts  and  liabilities.^  But  here  the  Bank  has  merely  pos- 
sessed itself  of  the  property  transferred,  as  auxiliary  securi- 

^  See  Story  £q.  PL  §  604a,  §  662,  §  805;  Boom  v.  Ckiles,  10  Peters 
R.  177, 210,  211, 212 ;  iSomhope  v.  Earl  Vemey,  2  Eden,  R.  81 ;  Mr.  But- 
ler's note  to  Co.  Litt  290-6,  note  (1),  §  13 ;  WillougKby  v.  WiUoughby^  1 
Term  Rep.  263, 267 ;  MumdreU  v.  MaundrtU^  10  Ves.  246,  261. 
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ty  for  the  old  debts  and  liabilities.  It  has  paid  or  given  no 
new  consideration  upon  the  faith  of  it.  It  is,  therefore,  in 
truth  no  purchaser  for  value  in  the  sense  of  the  rule.  Mr. 
Chancellor  Walworth  in  DicJcerson  v.  TiUinghast,  (4  Paige 
R.  315),  seems  to  have  gone  somewhat  farther,  and  to  have 
held,  that  a  transfer  to  a  grantee  in  payment  of  a  pre-existing 
debt,  without  giving  up  any  security,  or  divesting  himself  of 
any  right,  or  placing  himself  in  a  worse  situation  than  he  was 
in  before,  of  an  estate,  upon  which  there  was  a  prior  unre- 
corded mortgage,  of  which  the  grantee  had  no  notice,  did 
not  make  him  a  purchaser,  in  the  sense  of  the  rule,  for  a 
valuable  consideration ;  but  that  there  must  be  some  new 
consideration,  in  order  to  entitle  him  to  a  preference  over  the 
prior  mortgagee.  I  do  not  say,  that  I  am  prepared  (o  go 
quite  to  that  length,  seeing,  that  by  securing  the  estate  as 
payment,  the  pre-existing  debt  is  surrendered  and  extinguished 
thereby.  But  here,  there  was  no  such  surrender  or  extin- 
guishment or  payment ;  and  the  general  principle  adopted  by 
the  learned  Chancellor  is  certainly  correct,  that  there  must  be 
some  new  consideration,  moving  between  the  parties,  and 
not  merely  a  new  security  given  for  the  old  debts  or  liabili- 
ties, without  any  surrender  or  extinguishment  of  the  old 
debts  and  liabilities,  or  the  old  securities  therefor.^  So  that 
upon  this  ground  alone  the  title  of  the  Bank  would  fail. 
The  case  of  Swift  v.  TyseUy  (16  Peters,  R.  1),  does  not 
apply.  In  the  first  place,  there  the  bill  was  taken  in  pay- 
ment or  discharge  of  a  pre-existing  debt.  In  the  next  place, 
it  was  a  case  arising  upon  negotiable  paper,  and  who  was 
to  be  deemed  a  bond  fide  holder  thereof,  to  whom  equities 
between  other  parties  should  not  apply.  Such  a  case  is  not 
necessarily  governed  by  the  same  considerations,  as  those 
applicable  to  purchasers  of  real  or  personal  property,  under 
the  rule  adopted  by  Courts  of  Equity  for  their  protection. 

1  See  also  Coddmgtan  v.  Bay^  20  John.  R.  637. 
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Bot  there  is  another  ground,  independent  of  this,  and 
quite  decisive  against  the  Bank.  It  is  this,  that  the  very 
deed  of  transfer,  by  its  terms,  purports  to  "  sell,  assign,  trans- 
fer, and  set  over  "  to  the  Bank,  all  the  right,  title,  and  inter- 
est of  Godfrey,  in  and  to  the  stock  in  the  store,  derived 
from  the  mortgage  of  Reed ;  and  it  contains  no  covenants 
whatsoever,  as  to  the  title  or  otherwise.  So  that  it  is  a  mere 
naked  conveyance  to  the  Bank,  of  the  very  right,  title,  and 
interest,  which  Godfrey  derived  from  the  mortgage  of  Reed, 
and  nothing  more.  The  Bank,  therefore,  took  nothing  but 
the  "  right,  title,  and  interest,"  of  Godfrey,  subject  to  all  its 
original  infirmities,  and  can  now  claim  under  it  nothing, 
which  Godfrey  himself  could  not  claim  against  the  assignee. 
This  view  of  the  matter  ends  the  case,  so  far  as  respects  the 
title  of  the  Bank  under  this  deed. 

The  same  objections,  for  the  most  part,  apply  to  the  deeds 
executed  by  Godfrey  to  the  Cohannet  Bank,  and  others,  on 
the  26th  of  May,  1842.  Each  of  them  is  a  conveyance  of 
all  the  '<  right,  title,  and  interest "  of  Godfrey,  derived  under 
the  mortgage  deeds  executed  to  him  by  Reed,  on  the  pre- 
ceding 19th  day  of  March.  There  is  this  farther  most  im- 
portant fact,  that  Reed  had  signed  a  petition  on  the  same 
day  (19th  of  March),  for  the  benefit  of  the  Bankrupt  Act, 
that  it  was  filed  and  acted  on  in  the  District  Court  forthwith, 
and  that  Reed  has  under  the  proceedings  been  declared  a 
bankrupt.  The  exact  time  when  he  was  declared  a  bank-* 
rupt,  does  not  appear;  but  I  presume  it  was  before  the 
execution  of  those  deeds,  on  the  26th  of  May.  Now  the 
pendency  of  these  proceedings  in  the  District  Court,  at  the 
time,  would  be  constructive  notice  thereof,  to  all  the  grantees 
under  those  deeds.  But  they  admit,  that  they  had  in  fact 
actual  notice  thereof,  at  the  time  of  the  execution  of  the 
deeds.  They  were,  therefore,  put  upon  inquiry,  and  bound 
to  know,  that  the  very  deeds  under  which  Godfrey  claimed, 
and  the  very  <<  right,  title,  and  interest,"  which  he  conveyed 
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to  them,  were  executed  on  the  same  day,  that  he  signed  his 
petition  for  the  benefit  of  the  Bankrupt  Act.  Under  such 
circumstances,  it  is  impossible  for  them  justly  to  insist  upon 
the  defence,  that  the  conveyances  executed  by  Reed,  on  the 
eve  of  bankruptcy,  conveying  the  bulk  of  all  his  property,  real, 
and  personal,  to  a  single  creditor,  were  not  acts  done  in  contem- 
plation of  Bankruptcy,  and  with  a  view  to  give  that  creditor 
a  preference  over  all  others.  It  is  true,  that  they  surrendered 
their  attachments  upon  Godfrey's  property,  and  made  other 
arrangements,  by  which  the  Cohannet  Bank  agreed  to  put 
the  whole  rights  acquired  by  it,  in  the  stock  of  Reed,  by  the 
deed  of  the  21st  of  March,  into  a  common  fund,  and  share, 
pro  rata^  with  the  other  creditors,  who  were  parties  to  those 
conveyances.  But  still,  they  bargained  only  for  all  the 
'^  right,  title,  and  interest "  of  Godfrey,  derived  under  the 
deed  from  Reed.  Godfrey,  by  the  same  deed^  assigned  to 
the  same  grantee  all  his  claims  against  William  Reed  the 
bankrupt,  and  also  against  John  Reed,  and  '^  against  the 
estates,  or  assignees,  of  the  said  William,  and  John." 

The  surrender  of  their  attachments  might  be  a  valuable 
consideration  for  the  deeds  of  Godfrey  to  them,  under  certain 
circumstances,  but  not  under  circumstances  like  the  present, 
where  they  had  notice  of  the  time  and  circumstances  of  the 
bankruptcy  of  Reed.  And  besides  ;  they  purchased,  if,  in- 
deed, they  could  be  called  purchasers  at  all,  only  the  *^  right, 
title,  and  interest "  of  Godfrey,  in  the  premises,  with  all  the 
infirmities,  and  subject  to  all  the  equities,  belonging  thereto. 
So  that  the  case,  as  to  these  grantees,  also  falls  back  upon 
the  validity  of  the  conveyances  to  Godfrey  by  Reed,  and 
must  be  treated  as  if  Godfrey  now  claimed  the  property 
under  those  conveyances. 

I  am,  therefore,  of  opinion,  that  it  ought  to  be  declared, 
that  the  said  deeds  made  by  Reed  to  Godfrey,  and  by  God- 
frey to  the  other  defendants,  ought  to  be  declared  void,  as 
against  the  assignee  of  Reed ;  that  the  said  Cohannet  Bank, 
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and  the  other  defendants,  be  decreed  to  execote  a  release  of 
all  their  right,  title,  and  interest  in,  and  to  the  real  estate  of 
the  said  Reed  described  therein,  in  such  form  as  shall  be 
settled  by  the  Master ;  and  that  the  said  defendants  be  re- 
quired to  account  for,  and  pay  over  to  the  said  assignee,  the 
rents,  and  profits  thereof,  received  by  them ;  and  also,  that  the 
said  Cohannet  Bank,  and  the  other  defendants,  be  required 
to  account  for,  and  pay  over  to  the  said  assignee,  all  the  pro- 
ceeds of  the  said  stock  in  trade,  conveyed  by  the  said  Reed, 
to  the  said  Godfrey,  by  the  deed  of  the  19th  of  March,  1842, 
80  for  as  the  same  shall  have  been  sold,  or  otherwise  disposed 
of,  by  the  said  Bank  and  the  other  defendants  respectively. 
And  that  it  be  referred  to  the  same  Master,  to  take  an  account 
thereof,  and  to  report  to  the  Court  upon  all  the  matters  afore- 
said. And  all  further  orders  are  reserved  until  the  coming  in 
of  the  Master's  report,  or  the  further  order  of  the  Court  in 
the  premises. 


In  the  Matter  of  Sabiuel  H.  Babcock. 

A  svRVTT  can  require  the  creditor  to  proceed  first  aguost  the  prin- 
cipal only  when  his  suretyship  appears  on  the  face  of  the  instrument, 
or  when  he  offers  to  indemnify  the  creditor  in  his  proceedings  against  the 
principal,  and  to  pay  whatever  the  priocipal  fails  to  pay. 

Where  the  principal  is  bankrupt,  a  Court  of  Equity  will,  on  application  by 
the  surety,  compel  the  creditor  to  prove  his  debt  against  the  principal, 
provided  the  surety  bring  the  amount  due  into  Court.  And  if  the  surety 
pay  the  debt,  he  will  be  entitled  to  be  substituted  for  the  creditor,  and  to 
assume  his  rights. 

An  accommodation-acceptor  of  a  bill  of  exchange  is  a  surety,  as  to  the 
drawer,  but  a  principal  as  to  the  holder,  although  the  holder  knew  him  to 
be  an  accommodation  acceptor. 

The  holder  of  a  bill  of  exchange  is  entiUed  to  prove  his  debt  in  bankruptcy 
against  the  drawer,  the  acceptor,  and  the  payee,  and  to  receive  a  dividend 
firom  all  their  estates  until  his  full  debt  is  paid ;  and  if  one  only  be  bank- 
rupt, be  may  prove  his  debt  against  such  bankrupt,  and  also  proceed 
against  the  others  at  law. 

Sureties  are  generally  entitled,  upon  payment  of  the  debt  of  the  principal,  to 
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the  secorities  held  bj  the  creditor ;  bat  in  bankruptcy,  if  the  bankrupt 
giTO  the  creditor  a  security  from  his  own  property,  the  creditor  cannot 
proye  his  debt  without  surrendering  the  security;  but  if  a  security  from  a 
third  person  be  transferred  to  the  creditor,  he  may  proye  his  debt  without 
surrendering  the  security,  and  msy  enforce  such  security  against  such 
third  person,  proyided  he  do  not  thereby  receiye  more  than  his  claim. 
Where  a  creditor  proyed  his  debt  in  bankruptcy  against  the  acceptor,  and, 
also,  brought  a  suit  at  law  against  the  drawers  and  attached  their  proper- 
ty,— itwa$  kdd^  that  he  was  not  bound  to  pursue  the  law-suit  at  his  own 
expense,  but  if  he  did  not,  the  assignee  of  the  bankrupt  coold  carry  it  on 
for  the  benefit  of  the  bankrupt's  estate,  and  at  the  expense  thereof. 

This  was  a  case  in  Bankruptcy  adjourned  into  the  Circuit 
Court  from  the  District  Court,  the  Judge  of  the  District  Court 
being  interested  in  the  case.  The  petition  on  which  the 
case  came  before  the  Court  was  as  follows :  — "  Henry  Win- 
sor  of  Boston,  in  said  District,  assignee  of  said  Babcock,  re- 
spectfully represents,  that  Hugh  R.  Kendall  of  said  Boston  has 
filed  a  proof  of  debt  against  the  estate  of  said  Babcock,  in  and  by 
which  the  said  Kendall  states,  that  the  said  Babcock,  at  and  be- 
fore the  date  of  the  proceedings  in  bankruptcy  in  his  case,  was, 
and  still  is  justly  and  truly  indebted  unto  said  Kendall  in  the 
sum  of  five  thousand  five  hundred  seventy-four  dollars  and 
fourteen  cents,  with  interest  thereon.  First  upon  a  certain 
bill  of  exchange,  dated  at  Dudley  on  the  thirteenth  day  of 
October,  1841,  drawn  by  one  Theodore  Leonard,  agent,  upon 
the  said  Samuel  H.  Babcock,  and  by  him  accepted,  for  the 
sum  of  five  thousand  four  hundred  ninety-nine  dollars  and 
seventy-seven  cents,  payable  in  eight  months  from  date,  to 
the  order  of  the  said  Theodore  Leonard,  agent,  and  endorsed 
and  delivered  to  said  Kendall  for  lawful  value,  which  said 
bill  the  said  Kendall  avers,  on  due  presentment  thereof  at 
maturity,  was  dishonored  by  the  said  Babcock,  whereof  the 
said  drawer  had  due  notice.  Second,  in  the  sum  of  seventy 
four  dollars  thirty-seven  cents,  costs  of  suit,  accrued  in  an  ac- 
tion, brought  upon  said  bill  of  exchange  by  said  Kendall  in 
the  Court  of  Common  Pleas,  for  the  County  of  Suflblk,  in 
which  action  property  of  the  said  bankrupt  was  attached. 
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And  the  said  Kendall  claims  said  costs  in  full.  And  your 
petitioner  further  shows  that  the  said  Theodore  Leonard  was 
agent  of  the  Dudley  Manufacturing  Company,  a  corporation 
established  by  law  in  the  Commonwealth  of  Massachusetts, 
and  that,  as  such  agent,  and  for  and  in  behalf  of  said  corpo* 
ration,  drew  said  draft :  that  said  corporation  was,  at  the 
time  of  the  drawing  of  said  draft,  and  still  is,  indebted  unto 
the  said  Samuel  H.  Babcock :  that  said  Babcock  accepted 
said  draft  for  the  accommodation  and  benefit  of  said  corpo- 
ration, and  that,  as  between  said  Babcock  and  said  corpora- 
tion, the  said  corporation  were  bound  to  take  up  and  pay 
said  draft  and  save  the  said  Babcock  harmless  therefrom,  and 
that  said  Babcock  was  merely  surety  for  said  corporation  for 
the  payment  thereof ;  and  your  petitioner  further  shows,  that 
said  Kendall  commenced  a  suit  against  the  said  Dudley 
Manu&cturing  Company  on  said  bill  of  exchange,  and  caused 
the  property  of  said  corporation  to  be  attached  therein,  in 
which  the  writ  was  made  returnable  to  the  Court  of  Common 
Pleas,  at  the  July  Term,  A.  D.  1842,  holden  at  Boston 
within  and  for  the  County  of  Sufiblk.  That  the  said  suit  is  still 
pending,  and  the  said  Kendall  prays  that  he  may  have  judgment 
in  said  suit,  and  take  out  execution  on  such  judgment,  and 
cause  the  property  of  said  corporation  to  be  levied  upon  or 
sold  in  satisfaction  of  said  judgment ;  that  your  petitioner,  on 
the  twenty>fifth  day  of  August  last,  sent  a  written  notice  to 
the  said  Kendall,  that  he  would  be  required  to  obtain  all  that 
can  be  realized  from  the  said  Dudley  Manufacturing  Com- 
pany or  from  said  security.  And  your  petitioner  further 
avers,  that  said  Kendall  well  knew  at  the  time  he  received 
the  said  bill  of  exchange,  that  the  same  was  accepted  by  said 
Babcock  for  the  accommodation  of  the  said  Dudley  Manu- 
facturing Company.  And  your  petitioner  further  represents, 
that  he  is  advised  that  by  the  rules  and  course  of  proceedings 
in  a  Court  of  Equity,  or  Court  sitting  in  Bankruptcy,  a  party 
claiming  to  be  a  creditor  of  a  surety,  who  holds  security  from 
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the  principal  debtor,  is  bound  to  apply  such  security  as  far  as 
the  same  will  go  to  the  satisfaction  of  said  debt,  and  that  if 
the  creditor  relinquishes  such  security  he  releases  the  surety 
to  the  extent  of  the  security  so  relinquished.  Wherefore 
your  petitioner  prays  that  the  said  Kendall  be  ordered  by  this 
Honorable  Court  to  proceed  in  said  suit  and  to  levy  upon 
said  property  of  said  corporation  so  attached,  or  to  otherwise 
dispose  of  the  same  according  to  law,  and  apply  the  same  or 
the  proceeds  thereof  in  satisfaction  of  said  bill  of  exchange 
and  costs,  and  that  he  be  not  allowed  any  dividend  on  the 
estate  of  said  Babcock  until  he  has  first  applied  said  security 
as  aforesaid  in  extinguishment  and  satisfaction  of  said  claims." 

The  Answer  was  as  follows  :  —  "  The  respondent  in  an- 
swer to  the  said  petition  says,  that  he  admits  that  he  has  filed 
a  proof  of  debt  against  the  estate  of  said  Babcock  as  alleged 
in  the  said  complainant's  bill  of  complaint.     The  respondent 
admits  said  draft  was  drawn  as  set  forth  in  the  petition,  but 
doth  not  admit  that  the  same  was  accepted  by  said  Babcock 
for  the  accommodation  of  the  said  company,  and  requires  the 
complainant  to  prove  that  fact  if  material,  and  avers,  that  he 
the  said  respondent  had  no  knowledge  of  said  fact,  if  it  ex- 
isted.    And  this  respondent  admits,  that  he  did  commence  a 
suit  against  said  company  upon  said  draft,  as  set  forth  in  the 
said  petition,  and  avers  that  on  the  same  day  he  also  com- 
menced another  suit  against  the  said  Babcock,  as  acceptor  of 
said  bill.     And  the  said  respondent  admits,  that  on  said  writ 
against  the  said  company,  he  attached  all  the  said  company's 
interest  in  certain  property  real  and  personal,  which  was  sub- 
ject to  other  prior  attachments,  and  that  all  the  personal  prop- 
erty so  attached  has  been  absorbed  by  the  prior  attachments 
thereon  ;  and  that  a  great  part  of  the  real  estate  attached  has 
also  been  taken  on  other  attachments,  and  what  is  now  hold- 
en  by  the  said  Kendall  upon  the  said  attachment  is  the  rem- 
nant, which  has  been  left  of  the  said  estate,  after  satisfying 
the  said  prior  attachmrnts,  and  of  the  value  of  said  remnant. 
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aod  also  of  the  title  of  said  company  thereto  this  respondent 
is  igDomnt.  And  this  respondent  prays  this  Honorable  Court 
that  the  said  petition  may  be  dismissed,  and  that  he  may  be 
allowed  his  costs  and  counsel  fees  in  this  behalf  sustained." 

It  was  further  agreed  that  Babcook  was  an  accommodation 
acceptor  of  the  bill  stated  in  the  petition ;  and  that  that  fact 
was  unknown  to  Kendall,  the  creditor,  when  he  took  the  bill. 

The  case  was  argued  by  William  Gray^  for  the  Petitioner, 
Winsor,  and  by  C  A.  Wdchy  for  Kendall,  the  creditor. 

STORT,  J.  The  circumstances  of  the  case,  shortly  stated, 
are  these ;  Kendall  (the  creditor),  is  the  holder  of  a  bill  of  ex- 
change, drawn  by  one  Leonard,  agent  of  the  Dudley  Manufac- 
turing Company,  payable  to  his  own  order,  upon  Babcock,  the 
bankrupt,  and  accepted  by  him,  and  endorsed  by  Leonard  to 
Kendall.  It  is  admitted  that  Babcock  is  a  m^re  accommodation 
acceptor,  but  that  fact  was  not  known  to  Kendall  at  the  time  of 
his  taking  the  bill.  The  bill  at  its  maturity  was  dishonored,  and 
Kendall  has  proved  his  debt  in  bankruptcy  against  the  estate 
of  Babcock  ;  and  has  also  brought  a  suit  against  the  Dudley 
Manufacturing  Company  as  drawers,  and  attached  property  of 
the  company  in  that  suit.  The  assignee  of  Babcock  by  his 
petition  now  asks  the  Court  to  order  Kendall  to  proceed  in 
said  suit,  and  to  levy  his  execution  upon  the  property  so  attach- 
ed, and  to  apply  the  proceeds  in  satisfaction  of  the  bill  of 
exchange,  and  that  he  may  not  be  allowed  any  dividend  on 
the  estate  of  Babcock  until  he  has  first  applied  the  property 
attached  in  extinguishment  and  satisfaction  of  his  claim. 

The  argument  in  support  of  the  prayer  of  the  petition 
turns  upon  this,  that  Babcock  is  but  a  surety  for  the  debt, 
that  the  attachment  is  a  security  held  by  the  creditor  for  the 
debt,  and  that,  in  equity,  the  surety  has  a  right  to  require, 
that  the  security  shall  be  first  applied  in  dischai^e  of  his  lia- 
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bilityjpro  tanio,  before  he  is  called  upon  to  discharge  his  sec- 
ondary obligation. 

There  is  no  doubt,  that  a  surety  for  a  debt  may  in  many 
cases  be  entitled  to  relief  by  requiring  the  creditor  to  proceed 
against  the  principal.  But  this  is  ordinarily  limited  to  cases 
where  his  character  as  surety  stands  confessed  upon  the  face 
of  the  instrument  itself;  and  also  where  he  offers  to  indem- 
nify the  creditor  in  his  proceedings  against  the  principal,  and 
also  offers  to  pay  whatever  the  principal  may  fail  to  pay  un- 
der those  very  proceedings.  This  is  the  common  course, 
where  the  surety  seeks,  by  a  bill  against  the  creditor  and  the 
principal,  to  compel  the  latter  to  exonerate  the  surety  from 
losses  which  may  otherwise  be  sustained  by  him  by  the  de- 
lays and  forbearance  of  the  creditor  in  enforcing  his  debt.i 
Upon  a  similar  ground,  if  the  creditor  in  the  case  of  the 
bankruptcy  of  the  principal  has  not  proved  his  debt  against  him, 
but  declines  to  do  so,  a  Court  of  Equity  will,  upon  a  bill  filed 
by  the  surety,  compel  the  creditor  to  prove  his  debt  in  bank- 
ruptcy, and  give  the  surety  the  benefit  thereof;  but  then,  in 
such  a  case,  the  relief  is  granted  upon  the  terms,  that  the 
surety  brings  the  amount  due  into  Court.^  And  if  the  credi- 
tor has  himself  already  proved  his  debt  in  bankruptcy,  the 
surety  will  have  a  right  upon  payment  of  the  debt  to  stand 
in  equity  as  substituted  to  the  rights  of  the  creditor,  and  will 
be  entitled  to  the  dividends.^ 

But  a  person  may  be  a  surety  so  far  as  regards  the  princi- 
pal, and  yet  not  be  entitled  to  hold  that  character  in  respect 
to  the  creditor.  Thus,  for  example,  in  the  case  of  a  bill  of 
exchange,  an  accommodation  acceptor  for  the  drawer  is  to  be 

^  See  1  Story  on  Eq.  Jurisp.  §  327,  and  cases  there  cited ;  2  Story  on 
Eq.  Jurisp.  §  730,  §  849. 

3  Beardmore  v.  CruUenden,  1  Cooke  Bank  Law  211 ;  1  Deacon  Bank. 
Laws,  p.  291,  edit  1827;  Ex  parte  Rushfnih,  10  Ves.  409,  414;  WriglU 
v.  Simpitm^  4  Ves.  734. 
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deemed  the  principal  and  primary  debtor,  as  to  the  holder  of 
the  bill,  and  it  will  make  no  difference  generally  in  cases  of 
this  sort,  whether  he  is  known  to  be  an  accommodation  accept- 
tor  or  not ;  and  yet  in  respect  to  the  drawer  he  is  to  be  treated 
to  all  intents  and  purposes  as  a  mere  surety^  So  that  it  is 
not  safe  in  all  cases  to  reason,  that  a  person,  who  is  in  fact  a 
surety,  qiu>ad  the  principal,  is  to  be  treated  as  a  surety 
throughout  in  regard  to  the  creditor.  That  may  and  usually 
does  turn  upon  very  different  considerations.^ 

Now,  upon  the  known  principles  of  Courts  of  Equity, 
acting  in  bankruptcy,  the  holder  of  a  bill  of  exchange  is  en- 
titled to  prove  his  debt  in  bankruptcy  against  the  drawer,  the 
payee,  and  the  acceptor  respectively,  if  they  have  all  become 
bankrupts,  and  to  take  a  dividend  against  the  estates  of  each 
until  he  has  been  paid  his  full  debt.  If  one  of  the  parties 
only  is  bankrupt,  the  creditor  is  still  entitled  to  proceed 
against  the  other  at  law,  until  he  has  obtained  satisfaction. 
It  makes  no  difference  in  the  case,  whether  the  bill  is  an  ac- 
commodation bill  or  not.  This  is  sufficiently  apparent  from 
the  cases  of  English  v.  Darky,  (2  Bos.  &  Pull.  62.)  Ex 
parte  Bank  of  Scotland^  (19  Ves.  310.)  Ec  parte  Rushforth 
(10  Ves.  410.)  Ex  parte  Reed,  3  Deac.  &  Chitt.  481  ;  and 
others  cited  in  1  Deacon  Bank.  Laws,  239,255,  (edit.  1827). 

In  relation  to  the  point  of  the  creditor's  having  collected 
securities  in  his  hands  for  the  payment  of  the  debt,  it  is 
doubtless  true,  that  sureties  are  entitled  upon  the  discharge 
or  payment  of  the  debt  by  themselves  to  have  the  benefit  of 
those  securities.  But  in  bankruptcy  a  distinction  is  taken 
between  the  case  of  a  security  given  to  the  creditor  by  the 


1  Ex  parU  Ra^fswieke,  2  P.  Will.  89 ;  Ex  parte  Marshal^  1  Atk.  129 ; 
Ex  parte  MathetM^  6  Ves  283 ;  Ex  parte  Mcinson,  1  Cooke  Bank.  Laws,  p. 
210 ;  Deacon  Bank.  Laws,  p.  253,  254 ;  Id.  291 ,  edit  1827 ;  Ex  parU  Rush- 
forth,  10  Ves.  409,  414. 

1  See  UnUed  States  v.  Cushman^  2  Sumner  R.  426,  436 ;  Berg  v.  Rad^ 
d^9,  6  John.  Ch.  R.  302;  HoUier  v.  %re,  9  Clarke  &  Fine].  145. 
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bankrupt  himself  of  his  own  property,  and  the  case  of  a 
security  of  a  third  person  transferred  to  the  creditor  by  the 
bankrupt,  or  otherwise  in  his  hands.  In  the  former  case  the 
creditor  is  not  allowed  to  prove  his  debt  against  the  bank- 
rupt, unless  he  surrenders  up  the  security,  or  it  is  sold  with 
his  consent,  and  then  he  may  prove  for  the  residue  of  his 
debt,  which  the  security  when  sold  does  not  discharge.  In 
the  latter  case  he  may  prove  his  debt  in  bankruptcy  without 
surrendering  the  security  of  the  third  person  which  he  holds, 
and  may,  notwithstanding  such  proof,  proceed  to  enforce  his 
security  against  such  third  person,  provided,  however,  he  does 
not  take,  under  the  bankruptcy  and  the  security,  more  than 
the  full  amount  of  his  debt.  This  distinction  was  maintain- 
ed in  JSr  parie  Bloxham^  (6  Ves.  R.  449,)  Ex  parte  CrossJetfj 
(3  Bro.  Ch.  R.  237,)  and  Ec  parte  Parr,  (18  Ves.  65.) 

From  the  principles,  which  have  been  stated,  admitting 
the  attachment  to  be  a  security,  and  the  bankrupt  to  be  a 
mere  accommodation  acceptor,  it  is  clear,  that  the  creditor 
has  a  right  to  proceed  against  the  bankrupt  for  his  debt  in 
bankruptcy,  and  also  against  the  other  parties  to  the  bill,  un- 
der his  attachment,  until  he  has  recovered  the  full  amount  of 
his  debt ;  for  it  is  not  a  security  given  by  the  bankrupt  of  his 
own  property,  but  is  a  security  attained  by  the  creditor 
against  other  parties  to  the  bill  by  a  proceeding  in  invitum. 
I  give  no  opinion,  what  is  the  light  in  which  this  attachment 
is  to  be  viewed  in  respect  to  the  present  parties  —  whether 
as  a  security,  or  as  a  mere  remedial  process  to  enforce  pay- 
ment of  the  debt  against  the  drawers.  In  either  view,  so 
far  as  the  present  petition  is  concerned,  the  result  must  be 
the  same.  The  most,  that  the  assignee  is  entitled  to,  is  to 
have  the  aid  of  the  Court  in  having  the  attachment  suit  car- 
ried on  to  its  proper  conclusion,  for  the  benefit  of  the  bank- 
rupt's estate  as  far  as  regards  any  surplus,  which  shall  remain 
after  the  creditor  has  received  from  the  dividends  in  bankruptcy 
and  under  the  attachment  the  full  amount  of  his  debt.  The 
creditor  is  not  bound  to  pursue  the  attachment  suit  at  his 
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own  expense^  unless  he  choose  so  to  do ;  but  he  is  bound,  if 
he  does  not  choose  to  carry  it  on  upon  his  own  account,  to 
allow  the  assignee  to  carry  it  on  for  the  benefit  of  the  bank- 
rupt's estate  at  the  expense  thereof.  If  the  attachment  suit 
is  proceeded  in,  and  any  money  is  received  under  it,  the  credi- 
tor will  be  entitled  to  receive  so  much  thereof  as,  with  the 
dividends  received,  will  cover  the  full  amount  of  his  debt 
and  costs  ;  the  surplus  will  belong  to  the  estate  of  the  bank- 
rupt If  the  creditor  declines  to  proceed  farther,  all  the  fu- 
ture costs  must  be  borne  by  the  assignee.  If  the  creditor 
chooses  to  proceed  in  the  suit,  the  future  costs  in  the  suit 
must  be  borne  by  the  creditor  and  the  assignee,  according  to 
their  respective  interests  in,  or  benefits  derived  from  the  suit. 
What  I  shall  order,  therefore,  upon  the  present  petition,  is, 
that  the  creditor  shall  forthwith  make  his  election  whether 
he  will  proceed  in  the  attachment  suit  upon  his  own  account 
or  not ;  —  That  if  he  elects  to  proceed  therein,  then  he  shall 
be  required  to  proceed  therein  under  the  order  and  discretion 
of  the  Court,  as  it  shall  award  from  time  to  time  ;  and  that, 
if  he  shall  obtain  payment  therein,  and  levy  upon  any  prop- 
erty, he  shall  be  entitled  to  receive  from  the  proceeds,  if  suf- 
ficient, the  full  amount  of  his  debt  and  costs  —  deducting 
therefrom  the  dividends  received  from  the  bankrupt's  estate, 
and  the  surplus  to  be  paid  over  to  the  assignee.  If  the 
creditor  shall  decline  to  proceed  in  the  said  suit,  then  he  shall 
authorize  and  allow  the  same  to  be  carried  on  by  the  assignee 
at  the  expense  and  for  the  benefit  of  the  bankrupt's  estate ; 
and  that  out  of  the  property  or  money  which  shall  be  obtain- 
ed under  and  in  virtue  of  the  suit,  he  shall,  after  the  ex- 
penses thereof  are  deducted,  be  entitled  tTreceive  the  full 
amount  of  his  debt,  beyond  the  dividends  received  by  him, 
oat  of  the  proceeds,  if  sufficient,  and  the  surplus,  if  any, 
shall  belong  to  the  assignee  for  the  benefit  of  the  bankrupt's 
estate.  And  either  party  shall  be  at  liberty  to  apply  to  the 
Court  from  time  for  further  directions  in  the  premises. 
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To  entitle  a  person  to  claim  the  benefit  of  the  7th  section  of  the  Patent  Act 
of  1839,  ch.  88,  he  must  be  a  person,  who  is  a  purchaser,  or  who  has 
used  the  patented  inyention  before  the  patent  was  issued,  by  a  license  or 
grant,  or  by  the  consent  of  the  inventor,  and  not  be  a  purchaser  under  a 
mere  wrong-doer. 

The  case  of  McClurg  v.  Kingsland,  (1  How.  Sup.  Ct.  R.  202,)  commented 
on  and  explained. 

In  causes  for  yiolation  of  a  patent,  the  Jury  are  at  liberty  to  giye  such  reason- 
able damages  as  shall  vindicate  the  rights  of  the  patentee,  and  shall  indem- 
nify him  for  all  expenditures  necessarily  accrued  in  the  suit  beyond  what 
the  taxable  costs  will  repay. 

J.  HIS  was  an  action  of  the  case  brought  by  the  plaintiff,  as  as- 
signee of  a  patent  "  for  an  improvement  in  the  machine  for 
cutting  the  threads  of  wood  and  other  screws/'  for  an  in- 
fringement of  the  patent.  The  patent  under  which  the  plain- 
tiff claimed  was  taken  out  by  one  Henry  Crum,  as  the 
inventor,  and  bore  date  November  14th,  1836.  The  assign- 
ment was  made  by  Crum  to  the  plaintiff  on  the  20th  of  Jan- 
uary, 1838.  No  question  was  made  at  the  trial  as  to  the 
substantial  identity  of  the  machines  used  by  the  Eagle  Screw 
duioQany,  with  the  improvement  patented  by  Crum,  which 
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improvement  consisted  mainly  in  a  feeding-wheel^  called  the 
wheel  (D,)  in  Crum's  specification,  of  a  tambourine  shape, 
which  supplied,  with  regularity  and  precision,  the  blanks  to  the 
cutters  or  dies,  for  the  purpose  of  cutting  the  threads  of  the 
screws. 

At  the  trial,  John  F.  Knowhs  and  Richard  TV.  Greene  for 
the  defendants,  rested  their  defence  mainly  upon  two  grounds. 
First,  they  denied  that  Crum  was  the  original  and  first  in- 
ventor of  the  feeding-wheel  of  the  machine,  and  claimed  to 
use  it  under  a  patent  taken  out  for  a  similar  cutting  machine, 
which  embraced  a  feeding  wheel  substantially  the  same,  which 
patent  was  taken  out  by  one  Clement  O.  Read,  on  December 
15th,  1837,  and  had  been  by  mesne  assignment  vested  in 
them.  The  testimony,  however,  clearly  proved,  that  Crum 
was  prior  in  time  in  his  invention  as  well  as  in  his  patent :  and, 
indeed,  the  counsel  for  the  defendant,  upon  the  coming  in  of 
the  proof  at  the  trial,  did  not  contend  before  the  jury  for  the 
priority  of  Read's  invention,  but  rather,  in  reference  to  the 
question  of  damages,  that  it  was  an  independent  invention  of 
Read's  prior  to  Crum's  patent  or  application  for  a  patent, 
though  posterior  in  point  of  time  to  Crum's  invention. 

The  second  point  of  defence  was,  that  the  Eagle  Screw 
Company  had  purchased  a  right  to  use  a  certain  number  of 
cutting  machines,  embracing  the  improvement  in  question,  of 
the  Providence  Screw  Company,  as  assignees  of  Read,  an 
independent  inventor^  prior  to  Crum's  application  for  his  pa- 
tent ;  and  that,  notwithstanding  Crum  was  first  inventor  and 
patentee  of  the  improvement,  they  had  a  right  to  use  the  ma- 
chines actually  in  operation  in  their  works,  under  and  by  vir- 
tue of  the  7th  section  of  the  Patent  Act  of  1839,  without 
accountability  to  Crum  or  his  assignee. 

They  cited  the  case  of  M  Clurgy  et  ah  v.  Kingslandy  ei  aL 
(I  Howard's  Sup.  Ct.  Rep.  202),  and  insisted,  that  the  opin- 
ion of  the  Supreme  Court  in  that  case,  and,  especially,  that 
portion  of  it  (pages  208,  209),  in  which  they  say,  "  The  ob- 
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ject  of  this  provision  (7th  section  of  the  Act,  1839),  is  evi- 
dently tv^o-fold.  First,  to  protect  the  person  who  has  used 
the  thing  patented,  by  hB.Y\ng purchased,  constructed,  or  made 
the  machine,  &c.  to  which  the  invention  is  applied,  from  any 
liability  to  the  patentee  or  his  assigns.  Second,  to  protect 
the  rights  granted  to  the  patentee  against  any  infringement 
by  any  other  person,  &c." 

Samuel  Ames  and  Seth  P,  Staples^  in  behalf  of  the  plaintiff 
contended,  that  the  case  cited  was  to  be  distinguished  from  the 
case  at  bar  in  this,  that,  in  the  case  cited,  the  purchase  of  the 
machine  or  right  was  from  the  first  inventor  and  only  patefUee^ 
made,  it  is  true,  prior  to  his  obtaining  his  patent,  whereas  in 
the  case  before  the  Court,  the  purchase  by  the  defendants  was 
from  one  whose  invention  and  patent  were  subsequent  in 
point  of  time  to  the  invention  and  patent  of  the  plaintiff, 
and  could  vest  no  greater  right  than  he  had  —  and  that  the 
defence  was  therefore  nothing  more  than  the  setting  up  a  sub- 
sequenjt  invention  and  patent  against  a  prior  invention  and 
patent,  which,  if  permitted  to  prevail,  would  operate  as  a  virtual 
repeal  of  the  patent  law,  and  take  away  all  protection  from 
inventors.  It  was  said,  that  the  general  language  of  the 
Court  in  JU '  Clurg  v.  Kingsland  was  of  course  to  be  construed 
in  reference  to  the  facts  before  them. 

They  farther  contended,  that  Crum's  patent,  under  which 
the  plaintiff  claimed,  was  taken  out  in  1836,  nearly  three 
years  prior  to  the  passage  of  the  Act  of  1839,  and  that  rights 
bad  vested  under  it  prior  to  that  Act :  and  that,  in  the  case 
of  itf  Clwrg  V.  Kingsland  the  Court  say,  (page  206)  that  Acts 
of  Congress  <<  may  be  retrospective  in  their  operation,  and  that 
is  not  a  sound  objection  to  their  validity :  the  powers  of  Con- 
gress to  legislate  upon  the  subject  of  patents  is  plenary  by  the 
terms  of  the  Constitution,  and  as  there  are  no  restraints  in  its 
exercise,  there  can  be  no  limitation  of  their  rights  to  modify 
them  at  their  pleasure,  so  that  they  do  not  take  away  the  rights 
of  property  in  existing  patents,^* 
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In  M^Clurg  v.  Eingiland  the  patent  was  destroyed  by  pub- 
lic use  of  the  thing  patented  prior  to  the  application  for  the 
patent,  and  could  be  sustained  only  by  the  help  of  the  seventh 
section  of  the  Act  of  1889,  passed  subsequently  to  the  issuing 
of  the  patent.  The  same  seventh  section,  which  held  up  the 
patent  in  that  case,  killed  the  case  itself;  so  that  though  retro- 
acting,  it  could  not  be  said  in  this  case  to  take  away  the  rights 
of  property  in  existing  patents. 

STORY,  J.  —  in  summing  up  to  the  jury,  said ;  I  have 
already  in  the  course  of  the  discussion  at  the  bar  had  occasion 
to  express  my  opinion  upon  the  second  point  made  at  the  bar, 
as  a  matter  of  law ;  for  there  is  no  dispute  as  to  the  facts.  I 
shall  now,  therefore,  merely  recapitulate  it.  For  the  defend- 
ants the  argument  is,  that  the  Eagle  Screw  Company  had  a 
right  to  use  the  machines  purchased  by  them  from  Read  be- 
fore Crum's  patent  was  obtained,  although  Crum  was  the 
prior  and  true  inventor  and  patentee  under  the  7th  section  of 
the  Patent  Act  of  1839,  ch.  88 ;  and  great  reliance  is  placed 
upon  the  case  of  M^Chrg  v.  Eingsland^  (1  How.  Court  R. 
5202).  In  my  opinion,  neither  the  Act  of  Congress,  nor  the 
case  of  JIf  Clurg  v.  Kmgsland,  justifies  such  a  doctrine.  Sup- 
posing the  aigument  to  be  well  founded,  what  would  be  the 
legal  result  ?  Why,  that  a  mere  wrongdoer,  who  by  fraud  or 
artifice,  or  gross  misconduct,  had  gotten  knowledge  of  the 
patentee's  invention  before  he  could  obtain  his  patent,  with- 
out any  lache$  on  his  part,  could  confer  upon  a  purchaser  un- 
der him  —  bond  fide  and  without  notice — a  title  to  the  pa- 
tented machine,  which  he  himself  could  not  exercise  or  pos- 
sess. Certainly  there  is  no  ground  to  say,  that  a  person,  who 
pirates  the  invention  of  any  party  prior  in  point  of  time  and 
right,  can  make  any  valid  claim  thereto  against  the  prior  and 
true  inventor.  How,  then,  can  he  confer  on  others  a  title, 
which  he  himself  does  not  possess  ?    Upon  general  principles, 
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the  assignee  can  ordinarily  claim  no  more  than  his  assignor 
can  lawfully  grant. 

But  it  is  said,  that  the  7th  section  of  the  Act  of  1839^  ch. 
88,  declares,  <<  That  every  person  or  corporation,  who  has  or 
shall  have  purchased  or  constructed  any  newly  invented  ma- 
chine, manufacture,  or  composition  of  matter,  prior  to  the  ap- 
plication by  the  inventor  or  discoverer  for  a  patent,  shall  be 
held  to  possess  the  right  to  use  and  vend  to  others  to  be  used 
the  specific  machine,  manufacture  or  composition  of  matter, 
so  made  or  purchased,  without  liability  therefor  to  the  in- 
ventor, or  any  other  person  interested  in  the  invention ; 
and  no  patent  shall  be  held  to  be  invalid  by  reason  of 
such  purchase,  sale  or  use,  prior  to  the  application  'for  a 
patent  as  aforesaid,  except  on  proof  of  abandonment  of  such 
invention  to  the  public,  or  that  such  purchase,  sale  or  prior  use 
has  been  for  more  than  two  years  prior  to  such  application 
for  a  patent.''  Certainly  the  language  in  the  first  clause  of 
this  section  is  very  general,  not  to  say  loose,  in  its  texture. 
But  if  it  stood  alone,  a  first  interpretation  of  it  might  fairly 
lead  to  the  conclusion,  that  the  purchaser  there  spoken  of  was 
a  purchaser,  not  from  a  mere  wrong-doer,  but  from  the  first 
and  true  inventor,  before  he  had  obtained  his  patent.  The 
language  of  the  clause  does  not  even  include  the  qualification, 
that  the  purchaser  should  be  a  bond  fide  purchaser  for  a  val- 
uable consideration,  without  notice  of  the  claim  or  title  of 
the  inventor,  or  of  any  fraud  of  the  vendor  upon  that  claim  or 
title.  Yet,  surely,  it  could  never  have  been  the  intention  of 
this  clause  to  confer  on  a  fraudulent  purchaser,  or  a  purchaser 
with  full  notice,  a  right  to  use  an  invention  pirated  from  the 
original  inventor,  by  wrong.  If,  on  the  other  hand,  we  inter- 
pret the  language  to  mean  a  purchaser  from  the  inventor  him- 
self, before  his  application  for  a  patent,  the  omission  of  such 
qualifying  words  is  at  once  material  and  consistent  with  the 
apparent  objects  of  the  section.  But  the  remaining  clauses  of 
the  section  render  this  interpretation  perfectly  clear  and  right. 
These  clauses  point  solely  to  the  inventor,  and  demonstrate, 
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that  the  purchaser  before  spoken  of  was  a  purchaser  from  the 
inventor  himself.  The  language  is,  '^and  no  patent  shall  be 
held  to  be  invalid  by  reason  of  any  such  purchase,  sale,  or 
use  prior  to  the  application  for  a  patent,  as  aforesaid,  except 
on  proof  of  an  abandonment  of  such  invention  to  the  public* 
Now,  the  inventor,  and  the  inventor  alone,  is  competent  to 
abandon  his  invention  to  the  public,  and  no  use  by  the  public 
except  with  his  knowledge  aqd  consent  can  be  deemed  an 
abandonment  of  his  invention  to  the  public.  It  is,  therefore, 
put  as  an  exception  carved  out  of  the  preceding  words ;  and 
if  the  purchase,  sale,  or  prior  use  were  from  or  under  the  inven- 
tor, and  with  his  consent  and  knowledge,  the  exception  would 
have  its  appropriate  effect.  It  is  an  exception  gwdem  gene* 
ris.  The  clause  would  then  read  in  legal  effect  thus  —  the 
patent  shall  not  be  held  invalid  by  reason,  that  the  inventor 
has  sold  or  allowed  his  invention  to  be  used  prior  to  the  ap- 
plication for  a  patent,  unless  he  has  abandoned  it  to  the  pub- 
lic. Then  follows  the  remaining  clause ;  ^^  Or  that  such  pur- 
chase, sale,  or  prior  use,  has  been  for  more  than  two  years 
prior  to  such  application  for  a  patent ; "  which  also  imports 
another  exception,  limiting  the  right  to  make  application  for 
a  patent  to  the  period  of  two  years  after  the  inventor  has  sold 
or  allowed  his  invention  to  be  used  by  others.  Any  other 
construction  of  these  clauses  would  lead  to  this  extraordinary 
conclusion,  that  the  inventor  would  be  deprived  of  the  benefit 
of  his  invention  and  his  right  to  a  patent  without  any  laches y 
or  misconduct  on  his  own  part,  by  the  mere  acts  of  a  wrong- 
doer mthout  his  knowledge  or  against  his  will ;  and  the  ex- 
ceptions, in  a  practical  sense,  would  become  nullities.  But 
construed,  as  we  construe  them,  and  they  have  a  plain,  ap- 
propriate, and  satisfactory  meaning.  This  view  of  the  matter 
is  in  entire  coincidence  with  the  whole  theory  and  enactments 
of  all  the  other  Patent  Acts,  and  with  the  judicial  interpreta- 
tions, which  have  been  constantly  put  upon  them.  It  has 
been  the  uniform  doctrine  of  the  Courts  of  the  United  States, 
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that  no  fraudulent  or  wrongful  use  of  an  invention,  and  no 
public  use  without  the  consent  or  knowledge  or  sanction  of 
the  inventor,  would  deprive  him  of  his  right  to  a  patent^ 

The  case  of  MClurg  v.  Kingsland,  (1  How.  Sup.  Ch.  R. 
202),  properly  considered,  contains  nothing  in  conflict  with 
this  doctrine.  The  learned  judge  (Mr.  Justice  Baldwin)  who 
delivered  the  opinion  of  the  Court,  in  commenting  upon  the 
7th  section  of  the  Act  of  1839,  said;  "The  object  of  this 
provision  is  evidently  twofold ;  firKf ,  to  protect  the  person, 
who  used  the  thing  patented  by  having  purchased,  constructed, 
or  used  the  machine,  &c,  to  which  the  invention  is  applied,  from 
any  liability  to  the  patentee,  or  his  assignee ;  second,  to  pro- 
tect the  rights  granted  to  the  patentee  against  any  infringe- 
ment by  any  other  persons."  This  language  is  certainly 
general ;  but  then,  in  order  to  understand  it  correctly,  we  must 
apply  it  to  the  very  case  then  before  the  Court ;  and  in  this 
view,  it  was  perfectly  accurate  and  appropriate.  What  was 
that  case  ?  It  was  a  case,  where  the  patentee,  before  he  at- 
tained his  patent,  allowed  the  defendants  to  use  for  their  own 
profit  the  very  improvements  invented  by  him;  and  indeed, 
the  improvement  was  invented  by  the  patentee,  while  he  was 
in  their  employment  and  receiving  wages  from  them,  and  he 
freely  allowed  them  to  use  it  Afterwards,  the  assignee  of 
the  patentee  brought  the  suit  against  the  defendants  for  using 
the  improvement  after  the  patent  was  granted.  The  Circuit 
Court  held,  that  the  facts  justified  the  jury  in  presuming,  that 
the  defendants  used  the  improvement  under  a  license  or  priv- 
ilege originally  gmnted  to  them  by  the  inventor,  and  that  the 
facts  of  the  case  brought  it  directly  within  the  7th  section  of 
the  Act  of  1839.  Mr.  Justice  Baldwin  presided  in  the  Cir- 
cuit Court  at  the  trial,  and  he  also  delivered  the  opinion  in 


t  See  Pennocsft  v.  Dialogue,  2  Peters  Sup.  Gt  R.  1 ;  Grant  y.  Ra/mond^ 
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the  Supreme  Court.  So  that,  putting  both  opinions  together 
on  the  points  in  controversy,  it  is  plain,  that  the  learned  judge, 
by  the  language  above  stated,  meant  to  affirm  no  more  than 
that  where  the  invention  had,  before  the  patent,  been  used 
under  a  license  or  grant  of  the  patentee,  that  license  or  grant 
being  a  purchase,  or  sale,  or  use  with  the  consent  of  the  pa- 
tentee, was  within  the  provision  of  the  7th  section  of  the  Pa- 
tent Act  of  1839.  It  seems  to  us,  that  no  reasonable  objection 
exists  to  this  doctrine ;  and  it  is  in  conformity  to  and  in  illus- 
tration of  the  very  doctrine  already  stated  by  us  as  the  true 
meaning  of  the  section. 

Indeed,  the  context  immediately  following  the  passage  here 
cited  from  the  opinion  of  the  learned  judge  shows  this  to  have 
been  his  meaning.  In  the  former  part  of  the  opinion  he  had 
endeavored  to  show,  that,  under  the  prior  Acts  of  Congress,  if 
the  patentee  allowed  not  merely  the  public  use,  but  even  a 
free  individual  use  of  his  invention  before  he  obtained  a  pa- 
tent, that  would  deprive  him  of  his  right  to  a  patent ;  and 
that  the  7th  section  of  the  Act  of  1839  was  intended  to  cure 
this  inconvenience  and  defect  in  the  law.  ^*  This,"  [section] 
says  the  learned  judge,  <<  relieved  him  (the  patentee)  from  the 
effect  of  the  former  laws  and  their  constructions  by  this  Court, 
&c.  &c.,  while  it  puts  the  person  who  has  had  such  prior  use 
on  the  same  footing,  as  if  he  had  a  special  license  from  the 
inventor  to  use  his  invention  ;  which,  if  given  before  the  ap- 
plication for  a  patent,  would  justify  the  continued  use  after  it 
issued  without  liability."  So  that  here  we  have  expressed  in 
a  pointed  manner  the  true  object  and  intent  of  the  7th  section 
of  the  Act  of  1839,  which  was  to  give  validity  to  the  patent, 
and  yet  to  secure  to  a  purchaser  from  him  before  the  patent, 
the  same  right  to  use  the  same  after  the  patent  which  he  pre- 
viously possessed. 

The  other  point  of  the  defence  is  so  completely  met  by  the 
evidence,  that  it  is  unnecessary  to  comment  on  it.  It  seems 
to  be  admitted  that  the  evidence  is  too  strong  in  favor  of  the 
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j  defendant,  to  admit  of  any  reasonable 
'  the  counsel  for  the  defendants,  con- 
ie  other  point  ruled  against  them,  have 
kiinly  in  the  closing  argument  to  the 
question  of  damages.  I  shall  leave  the  whole  evidence  for 
your  consideration  without  remark.  But  upon  the  question 
of  damages  I  would  upon  this  occasion  state,  (what  I  have 
often  ruled  before),  that  if  the  plaintiff  has  established  the 
validity  of  his  patent,  and  that  the  defendants  have  violated 
it,  he  is  entitled  to  such  reasonable  damages  as  shall  vindicate 
bis  right,  and  reimburse  him  for  all  such  expenditures  as  have 
been  necessarily  incurred  by  him  beyond  what  the  taxable 
costs  will  repay,  in  order  to  establish  that  right.  It  might 
otherwise  happen,  that  he  would  go  out  of  Court  with  a  ver- 
dict in  his  favor,  and  yet  have  received  no  compensation  for 
the  loss  and  wrong  sustained  by  him.  Indeed,  he  might  be 
ruined  by  a  succession  of  suits  in  each  of  which  he  might,  not- 
withstanding, be  the  successful  party,  so  far  as  the  verdict  and 
judgment  should  go.  My  understanding  of  the  law  is,  that 
the  jury  are  at  liberty,  in  the  exercise  of  a  sound  discretion,  if 
they  see  fit,  (I  do  not  say  that  they  are  positively  and  abso- 
lutely bound  under  all  circumstances)  to  give  the  plaintiff  such 
damages,  not  in  their  nature  vindictive,  as  shall  compensate 
t)ie  plaintiff  fully  for  all  his  actual  losses  and  injuries  occa- 
sioned by  the  violation  of  the  patent  by  the  defendants. 
Verdict  for  the  plaintiff,  $3000. 
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.•.^.,  C  Hon.  JOSEPH  STORY,  Associate  Jastice  of  the  Supreme  Court 
BEFORE  ^  jj^jj  PELEG  SPRAGUE,  Dietrict  Judge. 


Ex  Parte  Henbt  Winsor,  Assignee  of  Samuel  H.  Babcock. 

UiTDSR  the  Act  of  1809,  the  power  to  lay  assesimenta  is  vested  exclusively 
in  the  Corporation,  and  cannot  be  delegated  to  the  directors. 

Where  the  powers  and  privileges  of  the  Norfolk  Manufacturing  Company 
were,  by  its  charter,  made  subject  to  the  provisions  of  the  Act  of  1809,  and 
a  By-Law  was  passed  authorizing  the  Directors  **  to  take  care  of  the  in- 
terests, and  manage  the  concerns  of  the  Corporation  ;'*  it  teas  hM^  that 
the  Corporation  had  no  power  to  delegate  an  authority  to  the  Directors  to 
lay  assessments,  and  that  the  said  By-Law  did  not,  in  fact,  import  an  in- 
tention to  delegate  it. 

And  the  said  Company,  having  first  made  a  dividend  of  10  per  cent,  and,  be- 
fore payment  thereof,  laid  an  assessment  of  10  per  cent,  payable  on  the 
same  day ;  it  was  held^  that  the  Corporation  were  not  entitled  to  take  the 
dividend  of  any  stockholder,  without  an  order  from  him,  in  payment  of 
any  debt  due  from  him  to  the  Corporation,  or  as  a  set-off  to  the  assess- 
ment, or  as  a  charge  upon  any  shares,  which  might  afterwards  be  sold. 

This  cause  came  before  the  Circuit  Court,  being  certified 
from  the  District  Court,  on  account  of  the  District  Judge 
being  interested  therein. 

The  original  Petition  and  Answer,  and  the  amended  Peti- 
tion and  Answer  thereto,  were  as  follows : 

<<  To  the  Honorable  the  Judge  of  the  District  Court  for  the 
District  of  Massachusetts. 
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Henry  Winsor,  of  Boston,  in  said  District,  as  he  is  assignee 
of  Samuel  H.  Babcock,  a  Bankrupt,  respectfully  represents, 
that  the  said  Babcock,  prior  to  the  decree  of  bankruptcy  in 
his  cAse,  was  the  proprietor  of  twenty  shares  in  the  capital 
stock  of  the  Norfolk  Manufacturing  Company,  a  corporation 
established  by  law,  within  and  under  the  authority  of  the 
Commonwealth  of  Massachusetts,  which  shares,  under  and 
by  virtue  of  said  decree,  became  vested  in  your  petitioner. 

And  your  petitioner  further  shows,  that  on  the  fifteenth  day 
of  August,  1842,  the  said  Babcock  was  indebted  to  the  said 
Corporation,  in  the  sum  of  two  thousand  dollars,  (or  more), 
for  monies  had  and  received  by  the  said  Babcock,  for  the  use  of 
the  said  company ;  that  in  the  month  of  June,  1843,  the  said 
Babcock  failed  to  pay  his  debts,  and  was  insolvent,  and  ever 
since  so  continued,  until  the  time  of  filing  his  petition  for  the 
benefit  of  the  Bankrupt  Act,  February  7th,  1843. 

That  it  was  well  known  to  the  said  Corporation,  on  the  said 
August  15th,  1842,  that  the  said  Babcock  was  insolvent  and 
unable  to  pay  his  debts,  and  on  that  day  the  directors  in  the 
said  Corporation  declared  a  dividend  of  ten  per  ceptum  on 
the  capital  stock  of  the  said  Company,  being  one  hundred 
dollars  on  each  and  every  share  thereof,  payable  on  Novem- 
ber 1st,  1842  ;  and  on  October  S5th,  1842,  the  said  directors 
laid  an  assessment  of  ten  per  centum,  or  one  hundred  dol- 
lars, on  each  and  every  share  in  the  said  Company,  payable 
on  the  same  first  day  of  November,  1842;  that  no  money 
was  paid  by  the  said  Corporation  for  such  dividend,  but  that 
the  stockholders  signed  a  receipt  for  their  several  portions 
thereof;  and  that  as  to  all  the  shares  in  the  said  Company, 
except  the  said  twenty  shares,  the  said  Company  gave  a  re- 
ceipt for  the  assessments  laid  thereon. 

That  the  said  Babcock  gave  an  order  to  the  said  Company 
to  receive  the  said  dividend  on  the  said  twenty  shares. 

That  the  said  Company  claimed  to  apply  the  said  dividend 
to  the  payment  of  the  debt  of  the  said  Babcock  to  the  said 
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Company,  and  to  hold  the  said  shares  as  security  for  the  pay- 
ment of  the  said  assessment.  That  under  and  in  pursuance 
of  an  order  of  the  District  Court  of  the  United  States,  for 
this  district,  the  said  assignee  caused  the  said  twenty  shares 
to  be  sold  at  public  auction,  and  James  Read,  of  said  Boston, 
became  the  purchaser  thereof,  and  that  the  said  Read  is  the 
Treasurer  of  the  said  Corporation. 

And  it  was  agreed  by  the  said  Read,  on  behalf  of  the 
said  Corporation,  that  the  said  shares  should  be  transferred 
to  the  purchaser  thereof,  at  said  sale,  and  that  the  amount  of 
the  said  assessment  should  be  placed  on  deposit  in  some 
bank  to  abide  the  decree  of  this  Honorable  Court  in  the 
premises. 

That  the  said  Corporation  were  not  in  a  condition  to,  and 
would  not  have  V  made  any  dividend  at  the  said  time,  in  the 
usual  and  ordinary  course  of  its  business ;  and  that  the  same 
was  done  for  the  purpose  and  object  of  securing  the  payment 
of  the  debt,  due  from  the  said  Babcock  to  the  said  Company^ 
and  thus  to  give  the  said  Company  a  preference  or  priority 
over  the  general  creditors  of  the  said  bankrupt. 

That  the  said  Babcock  gave  the  said  order  for  the  said 
dividends  to  the  said  Company  in  contemplation  of  bank- 
ruptcy, and  /for  the  purpose  of  giving  to  the  said  Company 
a  preference  or  priority  over  the  several  creditors  of  the  said 
bankrupt ;  or  if  not  so  given,  the  same  was  given  in  contem- 
plation of  bankruptcy  to  the  said  Corporation,  which  was  not 
a  purchaser  for  a  valuable  consideration,  or  a  bond  fide  credi- 
tor without  notice,  and  the  same  was  a  fraud  upon  the  Bank- 
rupt Act,  and  is  void. 

That  the  said  Company  had  no  right  or  authority  to  appro- 
priate the  said  dividends,  as  payment  of  the  said  debt  of  the 
said  Babcock  ;  but  if  they  had  any  right  to  declare  the  same, 
they  were  bound  to  apply  the  same  in  payment  of  the  said 
assessments,  as  in  the  case  of  all  the  other  Stockholders  in  the 
said  Company. 
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defendant,  to  admit  of  any  reasonable 
the  counsel  for  the  defendants,  con- 
|ie  other  point  ruled  against  them,  have 
kiinly  in  the  closing  argument  to  the 
question  of  damages.  I  shall  leave  the  whole  evidence  for 
your  consideration  without  remark.  But  upon  the  question 
of  damages  I  would  upon  this  occasion  state,  (what  I  have 
often  ruled  before),  that  if  the  plaintiff  has  established  the 
validity  of  his  patent,  and  that  the  defendants  have  violated 
it,  he  is  entitled  to  such  reasonable  damages  as  shall  vindicate 
bis  right,  and  reimburse  him  for  all  such  expenditures  as  have 
been  necessarily  incurred  by  him  beyond  what  the  taxable 
costs  will  repay,  in  order  to  establish  that  right.  It  might 
otherwise  happen,  that  he  would  go  out  of  Court  with  a  ver- 
dict in  his  favor,  and  yet  have  received  no  compensation  for 
the  loss  and  wrong  sustained  by  him.  Indeed,  he  might  be 
ruined  by  a  succession  of  suits  in  each  of  which  be  might,  not- 
withstanding, be  the  successful  party,  so  far  as  the  verdict  and 
judgment  should  go.  My  understanding  of  the  law  is,  that 
the  jury  are  at  liberty,  in  the  exercise  of  a  sound  discretion,  if 
they  see  fit,  (I  do  not  say  that  they  are  positively  and  abso- 
lutely bound  under  all  circumstances)  to  give  the  plaintiff  such 
damages,  not  in  their  nature  vindictive,  as  shall  compensate 
the  plaintiff  fully  for  all  his  actual  losses  and  injuries  occa- 
sioned by  the  violation  of  the  patent  by  the  defendanlB. 
Verdict  for  the  plaintiff,  $8000. 
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BsroRx  S  9®°"  i-??y^-?T^^^J^"f*^***®  Justice  of  the  Supreme  Court 


I  Hon.  P£LEQ  SPRAGUfi,  District  Judge. 


Ex  Parte  Henbt  Winsor,  Assignee  of  Samuel  H.  Babcock. 

UvDsit  the  Act  of  1809,  the  power  to  lay  assessments  is  vested  exclusively 
in  the  Corporation,  and  cannot  be  delegated  to  the  directors. 

Where  the  powers  and  privileges  of  the  Norfolk  Manufacturing  Company 
were,  by  its  charter,  made  subject  to  the  provisions  of  the  Act  of  1800,  and 
a  By-Law  was  passed  authorizing  the  Directors  **  to  take  care  of  the  in- 
terests, and  manage  the  concerns  of  the  Corporation ;"  U  was  held^  that 
the  Corporation  had  no  power  to  delegate  an  authority  to  the  Directors  to 
lay  assessments,  and  that  the  said  By-Law  did  not,  in  fact,  import  an  in- 
tention to  delegate  it. 

And  the  said  Company,  having  first  made  a  dividend  of  10  per  cent,  and,  be- 
fore payment  thereof,  laid  an  assessment  of  10  per  cent,  payable  on  the 
same  day ;  U  vms  held,  that  the  Corporation  were  not  entitled  to  take  the 
dividend  of  any  stockholder,  without  an  order  from  him,  in  payment  of 
any  debt  due  from  him  to  the  Corporation,  or  as  a  set-off  to  the  assess- 
ment, or  as  a  charge  upon  any  shares,  which  might  afterwards  be  sold. 

This  cause  came  before  the  Circuit  Court,  being  certified 
from  the  District  Court,  on  account  of  the  District  Judge 
being  interested  therein. 

The  original  Petition  and  Answer,  and  the  amended  Peti- 
tion and  Answer  thereto,  were  as  follows : 

<^  To  the  Honorable  the  Judge  of  the  District  Court  for  the 
District  of  Massachusetts. 
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Henry  Winsor,  of  Boston,  in  said  District,  as  he  is  assignee 
of  Samuel  H.  Babcock,  a  Bankrupt,  respectfully  represents, 
that  the  said  Babcock,  prior  to  the  decree  of  bankruptcy  in 
his  case,  was  the  proprietor  of  twenty  shares  in  the  capital 
stock  of  the  Norfolk  Manufacturing  Company,  a  corporation 
established  by  law,  within  and  under  the  authority  of  the 
Commonwealth  of  Massachusetts,  which  shares,  under  and 
by  virtue  of  said  decree,  became  vested  in  your  petitioner. 

And  your  petitioner  further  shows,  that  on  the  fifteenth  day 
of  August,  1842,  the  said  Babcock  was  indebted  to  the  said 
Corporation,  in  the  sum  of  two  thousand  dollars,  (or  more), 
for  monies  had  and  received  by  the  said  Babcock,  for  the  use  of 
the  said  company ;  that  in  the  month  of  June,  1843,  the  said 
Babcock  failed  to  pay  his  debts,  and  was  insolvent,  and  ever 
since  so  continued,  until  the  time  of  filing  his  petition  for  the 
benefit  of  the  Bankrupt  Act,  February  Tth,^  1843. 

That  it  was  well  known  to  the  said  Corporation,  on  the  said 
August  ISth,  1842,  that  the  said  Babcock  was  insolvent  and 
unable  to  pay  his  debts,  and  on  that  day  the  directors  in  the 
said  Corporation  declared  a  dividend  of  ten  per  ceptum  on 
the  capital  stock  of  the  said  Company,  being  one  hundred 
dollars  on  each  and  every  share  thereof,  payable  on  Novem- 
ber 1st,  1842 ;  and  on  October  S5th,  1842,  the  said  directors 
laid  an  assessment  of  ten  per  centum,  or  one  hundred  dol- 
lars, on  each  and  every  share  in  the  said  Company,  payable 
on  the  same  first  day  of  November,  1842;  that  no  money 
was  paid  by  the  said  Corporation  for  such  dividend,  but  that 
the  stockholders  signed  a  receipt  for  ,their  several  portions 
thereof;  and  that  as  to  all  the  shares  in  the  said  Company, 
except  the  said  twenty  shares,  the  said  Company  gave  a  re- 
ceipt for  the  assessments  laid  thereon. 

That  the  said  Babcock  gave  an  order  to  the  said  Company 
to  receive  the  said  dividend  on  the  said  twenty  shares. 

That  the  said  Company  claimed  to  apply  the  said  dividend 
to  the  payment  of  the  debt  of  the  said  Babcock  to  the  said 
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Company,  and  to  hold  the  said  shares  as  security  for  the  pay- 
ment of  the  said  assessment.  That  under  and  in  pursuance 
of  an  order  of  the  District  Court  of  the  United  States,  for 
this  district,  the  said  assignee  caused  the  said  twenty  shares 
to  be  sold  at  public  auction,  and  James  Read,  of  said  Boston, 
became  the  purchaser  thereof,  and  tliat  the  said  Read  is  the 
Treasurer  of  the  said  Corporation. 

And  it  was  agreed  by  the  said  Read,  on  behalf  of  the 
said  Corporation,  that  the  said  shares  should  be  transferred 
to  the  purchaser  thereof,  at  said  sale,  and  that  the  amount  of 
the  said  assessment  should  be  placed  on  deposit  in  some 
bank  to  abide  the  decree  of  this  Honorable  Court  in  the 
piemises. 

That  the  said  Corporation  were  not  in  a  condition  to,  and 
would  not  have  V  made  any  dividend  at  the  said  time,  in  the 
usual  and  ordinary  course  of  its  business ;  and  that  the  same 
was  done  for  the  purpose  and  object  of  securing  the  payment 
of  the  debt,  due  from  the  said  Babcock  to  the  said  Company, 
and  thus  to  give  the  said  Company  a  preference  or  priority 
over  the  general  creditors  of  the  said  bankrupt. 

That  the  said  Babcock  gave  the  said  order  for  the  said 
dividends  to  the  said  Company  in  contemplation  of  bank- 
ruptcy, and  /for  the  purpose  of  giving  to  the  said  Company 
a  preference  or  priority  over  the  several  creditors  of  the  said 
bankrupt ;  or  if  not  so  given,  the  same  was  given  in  contem- 
plation of  bankruptcy  to  the  said  Corporation,  which  was  not 
a  purchaser  for  a  valuable  consideration,  or  a  btmd  fide  credi- 
tor without  notice,  and  the  same  was  a  fraud  upon  the  Bank- 
rupt Act,  and  is  void. 

That  the  said  Company  had  no  right  or  authority  to  appro- 
priate the  said  dividends,  as  payment  of  the  said  debt  of  the 
said  Babcock  ;  but  if  they  had  any  right  to  declare  the  same, 
they  were  bound  to  apply  the  same  in  payment  of  the  said 
aasessments,  as  in  the  case  of  all  the  other  Stockholders  in  the 
said  Company. 
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Wherefore  your  petitioner  prays,  that  the  said  Company, 
and  the  said  Read,  may  be  summoned  to  appear  and  answer 
the  premises,  the  said  Read  under  oath,  and  that  this  honor- 
able Court  will  decree,  that  the  whole  proceeds  of  the  said 
shares  be  paid  to  your  petitioner,  and  that  the  said  Company 
be  restrained  by  an  injunction  of  this  honorable  Court, 
from  claiming  any  lien  thereon,  or  in  any  way  intermed- 
dling therewith,  and  for  his  costs  most  wrongfully  sustained." 

Amendments  to  the  said  petition  were  afterwards  filed  by 
the  said  Winsor,  and  were  as  follows : 

"  The  said  Winsor  prays  leave  to  file  the  following  amend- 
ments to  his  petition,  and  that  Theodore  Dunn,  the  Presi- 
dent of  the  said  Norfolk  Manufacturing  Company,  be  re- 
quired to  answer  the  original  petition,  and  this  amended 
petition,  under  oath,  according  to  the  best  of  his  knowledge, 
information,  and  belief.  The  said  Winsor  farther  avers,  that 
the  dividend  declared  by  the  directors  of  the  said  Norfolk 
Manu&cturing  Company  on  the  twentieth  day  of  August, 
1842,  was  never  .payable  to  the  stockholders  in  the  said 
Company,  and  was  never  paid  to  the  said  stockholders,  but 
that  the  vote  declaring  the  said  dividend  was  rescinded  on 
the  25th  day  of  October,  1842,  before  the  dividend  so  de- 
clared became  payable,  by  the  vote  laying  an  assessment  of 
the  same  amount,  on  each  and  every  share  in  the  said  Cor- 
poration, as  the  said  dividend  previously  declared,  which 
assessment  was  made  payable  at  the  same  time,  at  which 
said  dividend  had  been  declared  to  be  payable,  and  that  no 
assessment  was  ever  payable  for,  or  in  respect  of  the  said 
shares,  in  the  capital  stock  of  the  said  Company,  under  and 
by  virtue  of  the  said  vote  of  October  25th,  1842,  the  said 
vote  to  lay  an  assessment  being,  in  effect,  merely  a  reciasion 
of  the  said  vote  declaring  a  dividend. 

That  it  was  well  known  to  the  said  Dunn,  President,  or  to 
some  one  or  more  of  the  officers  of  the  said  Corporation,  on 
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the  27th  day  of  July,  1842,  and  on  tlie  15th  day  of  August, 
1842|  that  the  said  Babcock  had  failed  to  i>ay  his  debts  at 
maturity ;  that  he  was  insolvent  and  unable  to  i>ay  the  liabili- 
ties to  which  he-  was  subject,  individually,  and  as  a  stock- 
holder in  the  Dudley  W.  Manufacturing  Company,  and  other- 
wise. 

That  no  assessment  was  duly  and  legally  made  upon  the 
said  shares  of  the  said  Corporation,  on  the  25th  day  of 
October,  1842,  inasmuch  as  by  the  acts  incorporating  the 
said  Norfolk  Manufacturing  Company,  the  power  to  lay 
assessments  upon  the  shares  of  the  said  Company  was  vested 
in  the  Corporation,  and  to  be  exercised  by  them  only,  at  a 
legal  meeting  duly  called  for  that  purpose,  and  the  directors 
of  the  said  Corporation,  could  not  legally  make  any  assess- 
ment whatever  upon  the  said  shares/' 

The  Defendants  in  their  answer  admit  that  Samuel  H. 
Babcock,  in  the  said  complainant's  bill  mentioned,  prior  to 
the  decree  of  bankruptcy  in  his  case,  was  the  proprietor  of 
twenty  shares  in  the  capital  stock  of  the  said  Norfolk  Manu- 
fiicturing  Company  in  the  said  complainant's  bill  mentioned. 
And  that  under  and  by  virtue  of  said  decree,  the  interest  of 
the  said  Babcock  in  the  said  shares  at  the  time  of  the  said 
decree  rested  in  the  said  Winsor  as  assignee  of  the  said  Bab- 
cock's  estate.  That  the  said  Babcock  on  the  1 5th  day  of 
August,  in  the  year  1842^  was  indebted  to  the  said  Norfolk 
Manufacturing  Company  in  the  sum  of  about  $2500,  for 
monies  had  and  received  by  him  in  trust,  as  Treasurer  of 
the  said  corporation,  for  the  use  of  the  said  corporation. 
And  that,  at  some  time,  the  said  Babcock  failed  to  pay  his 
debts,  but  the  defendants  assert,  that  they  are  unable  to  state 
at  what  time  he  thus  failed  to  pay  his  debts. 

And  the  defendants  deny  that,  on  the  said  15th  day  of 
August,  in  the  year  1842,  and  for  a  long  period  thereafter, 
they  considered  the  said  Babcock  insolvent ;  but  assert,  that 
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the  said  Babcock  represented  at  that  time,  and  for  a  long 
time  subsequently  thereto,  that  he  fully  belieyed,  that  he  was 
solvent,  and  had  more  than  sufficient  property  to  pay  all  his 
debts,  and  that  he  was  negotiating  to  avoid  the  sacrifice  of 
his  property,  and  to  pay  or  to  provide  for  the  payment  of  all 
his  debts  in  full.  And  that  he  did  not  intend  to  avail  him- 
self of  the  benefits  or  provisions  of  the  bankrupt  law. 

That  from  the  efforts  made  by  the  said  Babcock,  and  from 
his  representations  to  them  from  time  to  time,  they  fully  be- 
lieve, that  the  said  Babcock  continued  confident  in  the  be- 
lief, that  he  should  make  some  arrangement  or  arrangements 
by  which  he  could  pay  or  secure  to  be  paid  all  his  debts  in, 
full,  until  down  to  the  time  or  about  the  time  of  his  filing  his 
petition  to  be  declared  a  bankrupt,  and  that  they  themselves 
fully  believed  that  he  would  be  able  so  to  do.  And  they  fur- 
ther say,  that  but  for  the  great  sacrifice  made  of  his  property 
the  said  Babcock  would  have  been  able  to  pay  all  his  debts 
in  full  —  his  schedule  of  property  at  cost  amounting  to  about 
$200,000,  and  his  indebtedness  to  88,000  dollars  only. 

The  defendants  also  admit,  that  a  dividend  of  10  per  cent 
was  made,  and  that  afterwards  an  assessment  of  10  per  cent, 
was  made,  set  as  forth  in  the  petition,  and  that  no  money  was 
paid  by  the  said  corporation  for  such  dividend.  But  they  deny, 
that  as  to  all  the  shares  in  the  said  corporation,  except  the  said 
twenty  shares,  the  said  company  gave  a  receipt  for  the  assess- 
ments laid  thereon.  But  they  admit,  that  the  said  Babcock,  on 
the  27th  day  of  July,  in  the  year  1842,  did  give  an  order  to  the 
said  company  to  receive  the  said  dividend  on  all  his  shares  in 
the  said  company.  And  they  further  admit,  that  the  said 
company  claimed  and  do  still  claim  to  apply  the  said  divi- 
dend to  the  payment  of  the  debt  of  the  said  Babcock  to  the 
said  company,  and  to  hold  the  said  shares  as  security  for  the 
payment  of  the  said  assessment.  And  that  under  and  in 
pursuance  of  an  order  of  the  District  Court  of  the  United 


MAY  TERM,  1844  417 


Ex  Parte  Henry  Winior 


States  for  this  District  the  said  complainant,  as  assignee  as 
aforesaid,  caused  the  said  twenty  shares  to  be  sold  at  public 
auction  —  and  that  James  Read,  one  of  the  defendants,  be- 
came the  purchaser  thereof,  and  that  the  said  Read  is  the 
Treasurer  of  the  said  corporation.  And  they  further  admit, 
that  it  was  agreed  by  the  said  Read,  on  behalf  of  the  said 
corporation,  that  the  said  shares  should  be  transferred  to  the 
purchaser  thereof  at  the  said  sale,  and  that  the  amount  of 
the  said  assessment  should  be  placed  on  deposit  in  some  bank, 
to  abide  the  decree  of  this  Honorable  Court  in  the  premises. 
But  they  absolutely  deny  the  averment  of  the  complainant  in 
Jthe  said  bill  of  complaint  contained,  ^'that  the  said  cor- 
poration were  not  in  a  condition  to,  and  would  not  have  made 
any  dividend  at  the  said  time  in  the  usual  and  ordinary  course 
of  its  business,  and  that  the  same  was  done  for  the  purpose 
and  object  of  securing  the  payment  of  the  debt  due  from 
the  said  Babcock  to  the  said  company,  and  thus  to  give  the 
said  company  a  preference  or  priority  over  the  general  credi- 
tors of  the  said  bankrupt,"  and  each  and  every  part  and  par- 
cel thereof. 

But  these  defendants  further  answering  say,  that  the  said 
Norfolk  Manufacturing  Company,  as  their  annual  accounts 
made  up  to  July  Ist,  1843,  verify,  and  which  were  fairly j 
honestly,  and  bond  fide  made  up  for  the  purpose  of  ascer*- 
taining  the  true  condition  of  their  afiairs,  and  for  no  othcD 
purpose,  as  they  always  had  previously  done  in  the  month  of 
July  in  each  and  every  previous  year,  show  a  balance  of  net 
profits  in  favor  of  the  said  company,  at  that  time,  of  $10,. 
931.64,  that  might  properly  be  divided  among  the  stockhold- 
ers therein,  which  would  pay  ten  per  centum,  and  leave  in 
the  Treasurer's  hands  a  surplus  of  $2631.64 ;  that  nothing 
had  occurred  in  the  condition  or  affairs  of  the  company  be- 
tween the  time  of  making  up  the  account  and  declaring  the 
dividend  as  before  mentioned  to  alter  its  pecuniary  standing 
for  the  worse. 
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That  it  was  the  bond  fide  intentioD  of  the  directors  of  the 
said  company,  so  far  as  these  defendants  know,  to  declare 
and  make  the  said  dlTidend  of  10  per  cent,  and  that  the  on- 
ly question  made  as  to  the  dedaring  of  the  said  dividend  was 
in  relation  to  a  iaige  debt  doe  to  them,  which  was  amply  se- 
cured by  attachment  of  property.  And  the  time  of  payment 
of  the  said  dividend  was  protracted  until  the  first  day  of 
November  in  the  year  1842,  for  the  purpose  of  realizing  the 
money  for  the  said  debt  to  pay  the  said  dividend,  it  then  being 
probable,  that  the  said  money  would  be  received  on,  before, 
or  about  that  time. 

That  the  directors  of  the  said  company  laid  the  assessment 
set  forth  in  the  petition,  because  they  were  disappointed  in 
not  realizing  the  debt  due  to  the  said  company  as  above  men* 
tioned,  as  they  had  confidently  expected  to  do,  prior  to  the 
said  first  day  of  November  in  the  year  .1842,  and  becauae 
the  Treasurer  of  the  said  company,  then  being  in  auh  adr 
vance  for  the  said  company  upwards  of  ^13,000,  and  not 
having  received  the  amount  due  to  the  company  as  aforesaid, 
declined  paying  the  said  dividend,  and  for  no  other  reason 
or  reasons  whatever. 

That  the  said  Norfolk  Manufacturing  Company  have  in  pre- 
vious years  more  than  once  dechired  dividends  which,  fifom 
some  unforeseen  occurrences,  or  disappointments  in  the  re- 
ceipts of  money,  they  were  unable  to  pay,  and  have  been 
obliged  to  lay  assessments  to  meet  such  dividends  in  the  same 
manner  as  was  done  in  the  instance  stated  in  the  said  plain- 
tiffs petition,  as  will  appear  by  their  record. 

And  they  absolutely  deny,  that  the  said  dividend  was  made 
for  the  purpose  of  securing  the  payment  of  the  debt  due 
from  the  said  Babcock  to  the  said  company,  or  to  give  the  said 
company  a  preference  or  priority  over  the  general  creditors  of  the 
said  Baboock.  But  they  assert,  that  it  was  made  for  the  purpose 
of  making  a  dividend  of  profits  among  the  stockholders ; —  the 
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said  corporation  baring  earned  profits  amply  sufficient  for 
that  purpose. 

That  inasmuch  as  said  Babcock  was  indebted  to  the  said 
company,  they  would  not,  as  a  matter  of  business,  pay  out  a 
dividend  to  a  stockholder  indebted  to  the  said  company,  but 
would  retain  in  their  hands  the  amount  of  such  indebtment. 

And  they  absolutely  deny  the  following  charges,  contained 
in  the  said  bill  of  complaint,  vis.  "  that  the  said  Babcock 
gave  the  said  order  for  the  said  dividends  to  the  said  com- 
pany, in  contemplation  of  bankruptcy,  and  for  the  purpose 
of  giving  to^  the  said  Company  a  preference  or  priority  over 
the  several  creditors  of  the  said  bankrupt,  or  if  not  so  given, 
the  same  was  given  in  contemplation  of  bankruptcy,  to  the 
said  corporation,  which  was  not  a  purchaser  for  a  valuable 
consideFation,  or  a  bond  fide  creditor  without  notice,  and  the 
same  was  a  fraud  upon  the  bankrupt  act  and  is  void ''  —  and 
each  and  every  one  of  them,  and  each  and  every  part  of 
each  and  every  one  of  said  chaiges,  or  averments.  But  on 
the  contrary,  aver  and  state,  that  the  said  Babcock,  when  he 
gave  the  said  order,  did  not  contemplate  bankruptcy,  but  did 
contemplate  and  fully  intend  and  believe,  that  he  had  ample 
property  and  would  be  able  to  pay  all  his  debts  in  full,  and 
that  he  should  moreover  have  a  surplus  for  himself.  And, 
therefore,  that  he  could  not  suppose,  that  the  giving  of  such 
order  to  the  said  company  was  giving  them  a  preference  or 
priority  over  the  several,  general,  or  any  creditor,  or  creditors 
of  him,  the  said  bankrupt. 

And  that  the  said  corporation  were  hand  fide  creditors  and 
purchasers  for  a  valuable  consideration,  without  notice.  And 
that  the  same  dealings  and  transactions  by  and  with  the  said 
Babcock  were  bond  fide  made  and  entered  into  more  than 
two  months  before  he  filed  his  petition  to  be  declared  a  bank- 
rupt as  aforesaid,  and  that  no  other  party,  or  any  party  what- 
ever to  any  such  dealings,  or  transactions,  or  any  of  them,  so 
far  as  these  defendants  had  knowledge,  or  believe,  had  notice 
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of  any  prior  act  of  bankruptcy,  or  of  the  intention  of  the 
bankrupt  to  take  the  benefit  of  the  said  bankrupt  act.  That 
the  said  Norfolk  Manufacturing  Company  insist,  that  they 
are  entitled  and  have  lawful  authority  to  appropriate  the  said 
dividends  as  payment  of  the  said  debt  of  the  said  Babcock.  *And 
that  they  had  a  lawful  right  to  declare  the  same,  and  were  not 
bound  to  apply  the  same  or  any  part  thereof  in  payment  of 
the  said  assessments,  and  that  the  case  of  the  said  Babcock 
was  different  from  that  of  all  and  every  of  the  other  stock- 
holders in  the  said  company,  inasmuch  as  that,  as  these  de- 
fendants say,  the  said  Babcock  was  the  only  one  of  the  said 
stockholders,  that  was  indebted  to  the  said  company,  except 
one  other,  who  owes  a  debt  not  yet  payable,  and  inasmuch  as 
that  the  said  Babcock's  indebtment  arose  from  monies  of  the 
said  company.  And,  that  the  debt  due  from  the  said  Bab- 
cock to  the  said  company  was  strictly  of  a  fiduciary  char- 
acter, for  monies  of  the  said  company  in  his  hands,  and  to 
which  the  said  company  were  entitled,  notwithstanding  he 
might  not  be  enabled  to  pay  all,  or  any  portion,  of  his  just 
debts.  That  it  was  not  money  belonging  to  him  —  and  that 
the  company  never  supposed,  that  they  were  crediting  or 
charging  him  therewith  —  nor  consented  to  take  his  express 
or  implied  obligation  therefor.  But  that  he  used  it  for  his 
own  private  purposes,  without  the  knowledge  or  consent  of 
the  said  company,  or  any  stockholder  or  officer  therein  —  and 
in  violation  of  good  faith  to  them.  And  the  defendants  pray 
that  the  bill  may  be  dismissed,  and  that  they  be  decreed  their 
costs." 

The  Answer  of  Theodore  Dunn  set  forth,  that  he  had  read 
the  answers  of  James  Read,  and  the  Norfolk  Manufacturing 
Company,  by  James  Read,  Treasurer  of  said  company,  to  the 
original  bill  of  complaint,  or  the  original  petition  of  said 
Winsor,  filed  in  this  case,  and  knew  the  contents  thereof, 
and  that  the  same  are  true,  and  contain  as  full  and  correct 
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an  answer  to  the  said  original  bill  as  he  can  make,  and  re- 
quested that  the  same  answer  might  be  taken  as  and  for  his 
answer  to  said  original  bill,  and  to  that  part  of  the  amend- 
ments to  said  bill  or  petition  as  requires  his  answer  thereunto. 

The  answer  of  the  said  Dunn  then  recapitulates  the  state- 
ments made  in  the  preceding  answer  of  Read,  and  further 
states  that  the  dividend  declared  by  the  directors  of  said 
Norfolk  Manufacturing  Companj,on  the  13th  day  of  August, 
1842,  was  payable  to  the  stockholders  in  said  company,  on 
November  1st,  1842,  and  was  paid  to  all  the  stockholders,  on 
said  November  1st,  1842,  excepting  Samuel  H.  Babcock,  by 
Sling  it  in  set-off  to  an  assessment  of  the  same  amou  nt  per 
share,  against  the  same  stockholders,  which  was  receivable 
on  the  same  day  —  and  that  the  said  Babcock  would  have 
been  paid  the  dividend  on  his  shares  in  said  corporation,  on 
the  same  day,  in  the  same  manner,  had  he  not  previously 
assigned  to  the  said  company,  or  corporation,  his  said  divi- 
dend, and  been  indebted  to  the  said  company,  as  stated  in 
the  answer  of  James  Read  to  the  original  bill  of  complaint. 

That  the  vote  declaring  the  said  dividend  was  not  rescinded 
on  the  25th  day  of  October,  1842,  before  the  dividend  sodeclar* 
ed  became  and  was  payable  by  the  vote  laying  an  assessment 
of  the  same  amount  on  each  and  every  share  in  said  corpo* 
ration,  or  on  any  other  day,  in  that  or  in  any  other  manner. 
And  that  the  assessment  mentioned  in  the  answer  of  said 
James  Read,  was  payable  for  and  in  respect  of  the  said  shares 
in  the  capital  stock  of  the  said  company,  under  and  by  vir- 
tue of  the  said  vote  of  October  25, 1842,  and  that  the  vote  to 
lay  an  assessment  was  not,  nor  was  it  intended  to  be,  a  recission 
of  the  said  vote  declaring  a  dividend  —  but  the  said  vote  to  lay 
an  assessment  was  intended  to  be,  and  was  independent  en- 
tirely of  the  vote  declaring  a  dividend.  And  according  to 
the  best  of  his  knowledge,  information  and  belief,  the  said 
vote  to  lay  an  assessment  is  not,  in  effect,  merely  a  recission 
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of  said  vote  declaring  a  dividend  in  law.  And  asserts  that 
it  was  not  so  considered  or  intended,  in  fact,  by  the  said  Nor- 
folk Manufacturing  Company,  nor  the  directors  thereof,  one 
of  whom  was  the  said  Samuel  H.  Babcock,  at  that  time,  and 
who  was  present,  and  acted  and  voted  to  lay  said  assessment, 
nor  by  the  said  Dunn. 

That  he  not  only  did  not  know,  but  did  not  suppose  that 
the  assessment  made  upon  the  shares  in  the  Norfolk  Manu- 
facturing Company,  on  the  25th  day  of  October,  1842,  ac- 
cording to  the  best  of  his  knowledge,  information  and  belief, 
was  duly  and  legally  made,  inasmuch  as  by  the  acts  incorpora- 
ting the  said  corporation,  it  is  empowered  to  make  by-laws,  not 
repugnant  to  the  constitution  and  laws  of  the  Commonwealth. 
And  that  by  one  of  the  by-laws  of  said  corporation,  the 
directors  are  empowered,  and  it  is  made  their  duty,  to  take 
care  of  the  interests,  and  manage  the  concerns  of  the 
corporation,  which  duties  they  could  not  have  faithfully  dis- 
charged, otherwise  than  by  laying  the  said  assessment  to  pro- 
vide for  the  payment  of  the  dividend  declared  as  aforesaid,  as 
they  had  been  disappointed  in  the  collection  of  monies  due 
to  them,  upon  which  they  relied  for  the  payment  of  said  divi- 
dend—  and  that  the  power  to  lay  assessments  upon  the 
shares  of  said  company  vested  in  the  said  directors,  although 
it  might  also  have  vested  in  the  corporation  —  and  could  be 
exercised  by  said  directors  at  a  meeting  duly  holden  for  that 
purpose,  as  well  as  by  the  stockholders,  at  a  legal  meeting 
duly  called  for  that  purpose.  That  whether  or  not  said  assess- 
ment was  duly  and  legally  made  upon  all  the  shares  of  the  said 
corporation,  the  complainant  or  petitioner  cannot  make  that 
objection,  because  he  claims  under  the  said  Babcock,  and  his 
claim  did  not  exist  until  long  after  said  assessment  was  laid  and 
made  payable,  and  the  said  Babcock,  while  he  was  the  sole 
owner  ef  the  shares  in  the  said  corporation,  and  solely  interest- 
ed therein,  in  which  the  complainant  claims  to  have  an  interest 
as  assignee  in  bankruptcy,  and  while  he  was  a  director  in 
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the  said  corporation,  at  a  meeting  of  the  said  directors  duly 
called,  and  legally  met  together,  he  and  the  other  directors 
laid  the  said  assessment  by  an  unanimous  vote — and  then  and 
there  promised  to  pay  the  same  when  it  was  then  and  there 
made  payable,  to  wit,  on  the  first  day  of  November,  1842 ;  and 
because  the  said  complainant  had  no  claim  or  interest  in  the  said 
shares  until  long  after  the  said  November  1st,  1842, —  and 
must  have  taken  the  same  shares  subject  to  the  said  assessment, 
subject  to  the  lien  of  the  said  corporation  thereon,  and  sub- 
ject to  the  promise  and  agreement  of  the  said  Babcock,  from 
whom  he  derived  them,  in  relation  to  the  said  assessments 
thereon. 

And  the  said  Dunn  further  answering  saith,that  to  the  best 
and  utmost  of  his  knowledge,  information  and  belief,  the 
said  Babcock  had  not  failed  to  pay  his  debts,  at  maturity, 
prior  to  the  giving  by  him,  the  said  Babcock,  of  the  said 
order  for  dividends  to  the  said  corporation,  on  the  27th  day 
of  July,  1842,  or  prior  to  August  15th,  1842,  and  that  it 
was  not  well  known  to  the  said  Dunn  prior  to  said  27th  day 
of  July,  that  he,  the  said  Babcock,  had  failed  to  pay  his  debts 
at  maturity ;  and  that  it  was  not  known  to  him,  that  he,  the 
said  Babcock,  had  failed  to  pay  his  debts  at  maturity,  until  he 
filed  his  petition  to  be  declared  a  bankrupt,  to  wit,  on,  or 
about  February,  1843. 

The  cause  was,  upon  the  allegations  of  the  parties,  and  the 
evidence  in  the  case,  argued  by  William  Gray  for  the  Assignee, 
and  by  J.  J.  Clarke  for  the  Respondents.^ 

STORY,  J.  The  principal  questions  which  have  been 
aigued  in  the  cause,  are  ;  first,  Whether  the  assessment  laid 
by  the  directors  on  the  shares  of  the  Norfolk  Manufacturing 
Company,  on  the  25th  of  October,  1842,  was  a  good  and 
valid  assessment  ?  Second,  If  valid,  whether  it  did  not,  in 
contemplation  of  law,  amount  to  a  revocation,  or  recission  of 
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the  prior  dividend  declared  by  the  directors,  and  payable  on 
the  same  day  with  the  assessment,  or  as  a  set-off  against  the 
same  ?  Third,  Whether,  supposing  the  assessment  and  divi- 
dend good,  and  in  fui]  force,  the  order  or  agreement  of  Bab- 
cock  with  the  Company,  for  the  transfer  of  his  dividend,  was 
not  a  colfusive  order  or  agreement  in  contemplation  of  bank- 
ruptcy, and  therefore  void  as  against  the  creditors  of  Babcock, 
under  the  Bankrupt  Act  of  1841,  ch.  9.  The  latter  question 
can  become  material  only,  in  case  of  the  failure  of  either  of 
the  other  grounds  to  support  the  claim  made  by  the  assignee. 

I  shall  accordingly,  in  the  first  place,  consider  the  question, 
whether  the  assessment  was  valid ;  for  if  it  were  not,  then 
the  assignee  has  a  perfect  title  to  the  redress  sought  by  him 
in  this  Court* 

The  charter  of  the  Norfolk  Manufacturing  Company  was 
granted  by  the  Legislature  on  the  4th  of  February,  1824 ; 
and  it  was  therein  declared  that  they  <^  shall  have  all  the 
powers,  and  privileges,  and  shall  be  subject  to  all  the  duties, 
and  requirements,  prescribed  in  an  Act  passed  on  the  3d  of 
March,  1809,  entided,  &c.,  and  the  several  Acts  in  addition 
thereto/'  The  only  material  clause  affecting  the  present 
case,  is  the  fifth  section  of  the  Act  of  1809,  which  provides 
<'  that  any  such  Corporation  may,  from  time  to  time,  at  any 
legal  meeting,  called  for  that  purpose,  assess  upon  each 
share,  such  sum  or  sums  of  money,  as  shall  be  judged  by 
such  Corporation,  necessary  for  raising  a  capital  for  the, 
establishment  and  completion  of  the  object  of  the  incorpo 
ration,  and  for  defraying  the  charges  and  expenses  incident 
thereto,  to  be  paid  to  their  Treasurer,  at  such  time  or  times, 
and  by  such  instalments,  as  shall  be  directed  by  the  Corpora- 
tion." Now,  the  present  assessment  was  not  laid  by  the 
Corporation  at  all ;  but  by  the  sole  authority  of  the  directors. 
But  it  is  said,  that  the  directors  have  a  co-ordinate  power 
with  the  Corporation,  as  to  the  laying  of  assessments  under 
the  by-laws  of  the  Corporation,  one  of  which  declares  that 
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<<  they  (the  directors),  shall  take  care  of  the  interests,  and 
manage  the  concerns  of  the  Corporation." 

In  the  first  place,  it  strikes  me,  that  by  the  very  terms  bf 
the  Act  of  1809,  the  power  to  lay  assessments  is  intended 
to  be  vested  solely  and  exclusively  in  the  Corporation,  and  to 
rest  in  its  discretion,  as  to  the  time  when,  and  extent  to 
which  it  is  to  be  exercised.  The  power  is  given  in  the  affir- 
mative, and  the  maxim,  Expressio  unius  est  exclusio  alterius, 
seems  to  me  strictly  applicable  to  such  a  case.  It  is  a  very 
high  power,  of  a  summary  nature,  and  may  involve  a  loss  or 
forfeiture  of  the  shares  of  the  corporators,  in  case  of  a  non- 
compliance with  the  requisition.  It  is,  therefore,  founded 
in  a  sound  public  policy,  that  the  Corporation,  which  is  to 
bear  the  burthen,  should  be  the  sole  judge  of  the  times  and 
occasions  on  which  assessments  should  be  laid. 

But  it  is  said,  that  the  Corporation  may  delegate  the  power 
to  the  directors.  That  is  a  proposition,  which  I  am  by  no 
means  prepared  to  admit.  The  general  rule  certainly  is, 
that  the  powers  confided  to  a  Corporation,  like  those  con- 
fided to  an  agent,  cannot  ordinarily  be  delegated.  Delegatus 
non  delegarcy  is  the  known  maxim  as  to  agents ;  and  when 
the  Corporation  itself  is  pointed  out  as  the  proper  function- 
ary to  execute  a  discretionary  power,  it  seems  to  me,  that  the 
true  conclusion  is,  in  the  absence  of  all  other  provisions, 
that  it  must  be  solely  exercised  by  the  Corporation,  at  its 
legal  meetings  held  for  that  purpose.  And  any  by-law,  made 
in  contravention  of  the  enactments  of  the  charter,  is,  as  well 
upon  the  general  principles  of  law,  as  by  the  express  provi- 
sions of  the  Act  of  1809,  ^  1,  to  be  treated  as  a  mere 
nullity. 

But  it  does  not  appear  to  me,  that  the  Corporation  ever 
has,  or  intended  by  its  by-laws,  to  delegate  any  authority  to 
lay  any  assessments.  The  language  of  the  by-law,  on  which 
the  whole  of  this  part  of  the  argument  rests,  is  conceived  in 
very  general  terms,  and  by  no  means  requires,  and  in  my 
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judgment,  does  not  admit  of  any  interpretation,  which  shall 
include  any  such  delegation  of  authority.  It  is  "  to  take 
care  of  the  interests,  and  manage  the  concerns  of  the  Corpo- 
ration," which  must,  upon  the  principles  of  fair  reasoning,  be 
limited  to  the  ordinary  interests,  and  ordinary  concerns  of 
the  Corporation,  as  general  agents  of  the  Corporation  ;  and 
not  CAtend  to  the  extraordinary  interests,  or  extraordinary 
concerns,  expressly  confided  to  the  discretion  of  the  Corpo- 
ration itself,  by  the  very  terms  of  the  charter.  In  the  most 
ordinary  cases  of  agency,  general  language,  however  broad, 
when  found  in  the  instrument  creating  the  agency,  is  con- 
stantly construed  as  limited  to  the  special  objects  pointed  out 
as  the  scope  and  purpose  of  the  agency. 

But  if  this  doctrine  were  at  all  doubtful,  which  it  does  not 
appear  to  me  to  be,  the  second  point  made  at  the  Bar  would 
be  equally  decisive  in  favor  of  the  assignee.  And  that  is, 
that  the  assessment,  if  lawfully  laid,  was,  to  all  intents  and 
purposes,  a  complete  merger,  or  extinguishment,  or  set-off  of 
the  dividend;  and  it  is  immaterial  in  which  light  it  is  re- 
ceived. It  was  obviously  and  confessedly  laid  for  the  very 
purpose  of  controlling  the  payment  of  the  dividend ;  it  was 
payable  on  the  same  day ;  and  was,  in  fact,  in  respect  to  all 
the  other  stockholders  but  Babcock,  actually  applied,  as  an 
extinguishment,  or  set-off,  of  the  dividend.  No  other  exi- 
gency existed,  or  was  contemplated  to  exist,  calling  for  the 
assessment,  but  to  recoup  the  dividend,  and  indeed  to  super- 
sede the  necessity  of  paying  the  dividend.  Babcock  himself 
could  not  have  claimed  the  dividend,  without  paying  the 
assessment,  and  the  Corporation  are  entitled  to  take  the 
dividend  under  the  order,  or  agreement,  only  sub  moJoy  to 
discharge  the  assessment,  or  subject  to  the  assessment.  The 
order  was,  in  fact,  given  on  the  S7th  of  July,  before  any 


1  See  Stoiy  on  Agency,  §  21,  §  62  to  §  68,  and  the  authorities  there 
cited. 
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dividend  was  declared  ;  and  after  it  was  declared^  and  before 
it  became  due,  the  assessment  was  made  for  the  very  purpose 
of  preventing  the  payment  of  the  dividend  out  of  the  funds 
of  the  Corporation,  not  then  properly  applicable  to  the  pur- 
pose. 

It  seems  to  me,  therefore,  that  in  no  respect  are  the  Corpo* 
ration  entitled  to  the  dividend,  in  part  payment  of  the  debt 
due  to  it,  or  to  set-off  the  assessment,  as  a  charge  pro  tanto, 
upon  the  shares  of  Babcock,  which  have  been  sold,  and  the 
proceeds  lodged  subject  to  the  order  of  the  Court. 

This  view  of  the  subject  renders  it  wholly  unnecessary  to 
consider  the  other  point,  viz.  whether  the  agreement  and 
order  to  transfer  the  dividend  was  a  collusive  transfer  in  the 
sense  of  the  Bankrupt  Act.  That  transfer  was  after  the 
fidlure  of  Babcock,  and,  under  the  circumstances,  is  not  a 
question  wholly  free  from  difficulty,  and  I  desire,  therefore,  to 
express  no  opinion  respecting  it. 

But  I  am  of  opinion,  upon  the  other  grounds,  that  the 
whole  proceeds  of  the  shares  sold  of  the  bankrupt  ought  to 
be  paid  over  to  the  assignee,  for  the  benefit  of  the  bankrupt's 
estate,  without  deducting  any  sum  for  the  assessments  there- 
on, and  that  an  injunction  do  issue  accordingly. 
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Air  attftchment,  on  mesne  process,  is  not  a  lien  in  the  sense  of  the  common 
law. 

Where  a  suit  is  commenced  against  the  bankrupt,  and  property  attached 
on  mesne  process,  before  proceedings  in  bankruptcy,  the  certificate  in 
bankruptcy  may  be  pleaded  in  bar  of  further  proceedings  in  the  suit. 

The  District  Court,  upon  the  application  of  the  bankrupt,  or  of  his  assignee, 
before  the  discharge  is  granted,  may  issue  an  injunction  to  the  creditor,  to 
stay  proceedings  until  the  further  order  of  the  Court. 

If  the  creditor  does  not  reside  within  the  district,  an  injunction  against  his 
agents  or  attorneys  within  the  district  will  be  effectual. 

If  the  creditor,  his  agents  or  attorneys,  proceed  in  the  suit,  notwithstanding 
the  injunction,  they  are  liable  to  be  committed  for  contempt. 

If  the  bankrnpt  do  not  obtain  his  discharge,  the  creditor  may  petition  for  a 
dissolution  of  the  injunction,  and,  if  it  is  granted,  he  may  proceed  in  his 
suit  to  judgment  and  execution. 

If  the  discharge  is  obtained,  and  the  creditor  intend  to  contest  its  yalidity 
on  the  trial  in  the  State  Court,  he  should  apply  to  the  District  Court  ibr 
leave  so  to  do. 

If  the  validity  of  the  discharge,  as  such,  is  not  contested,  and  the  State 
Court,  on  demurrer,  should  hold  the  discharge  invalid  as  to  the  property 
attached,  and  the  creditor  proceed  to  judgment  and  execution,  the  District 
Court  should  enjoin  the  sheriff  from  levying  on  the  attached  property, 
and  order  him  to  deliver  the  same  to  the  assignee,  or,  if  it  has  been  sold, 
to  bring  the  proceeds  into  Court. 

An  attachment  of  property  on  mesne  process,  bona  fide  made,  before  a  peti- 
tion file4  in  bankruptcy  by  the  debtor,  is  not  a  lien  or  security  upon  the 
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property  within  the  intendment  of  the  second  section  of  the  Bankrupt 
Act  of  184t,  ch.  9. 

Such  attachment  will  not  entitle  the  creditor  to  proceed  to  judgment  in  the 
suit,  if  the  debtor  has,  pending  the  suit,  lawfully  and  bona  fide  obtained 
his  discharge  in  bankruptcy,  and  the  certificate  thereof  is  pleaded  as  a  bar 
to  further  proceedings  in  the  suit. 

Where  an  attachment  was  so  made,  and  a  discharge  so  obtained  and 
pleaded,  it  was  held  not  to  be  necessary  for  the  District  Court  to  order 
the  attaching  officer  to  deliver  the  property  to  the  assignee,  until  the  final 
decision  of  the  State  Court,  in  which  the  suit  was  pending. 

Such  an  order  having  been  made  by  the  District  Court,  it  was  held,  that  it 

should  be  modified,  so  far  as  to  permit  the  property  to  remain  in  the  hands 

of  the  officer,  until  the  further  order  of  the  District  Court,  and  to  await 

the  final  action  of  the  State  Court. 
/ 

•  This  was  a  case  in  Bankruptcy,  certified  by  the  District 
Judge  to  this  Court,  under  the  Bankrupt  Act  of  1841,  ch.  9, 
for  a  final  decision. 

The  petition  was  as  follows  : 

"  George  Huntington,  of  Walpole,  in  the  District  of  New 
Hampshire,  and  HopeLathrop  of  the  same  Walpole,  respectful- 
ly represent :  That  the  said  George  Huntington  is  the  Sheriff 
of  the  County  of  Cheshire,  in  said  district,  and  that  the  said 
Hope  Lathrop  is  one  of  his  deputies.  That  on  the  8th  day  of 
October,  1842,  James  Gage  &  Company,  and  a  large  number 
of  the  creditors  of  Philip  Peck  <&  Co.,  of  Walpole,  in  said  dis- 
trict, (said  firm  of  Peck  &  Co.  consisting  of  Philip  Peck  <& 
William  Bellows)  caused  certain  writs  of  mesne  process  and 
of  attachment  to  be  issued  against  the  said  Philip  Peck  &  Co. 
and  delivered  the  same  to  the  said  Lathrop,  or  the  said  Hun-^ 
tington,  for  service,  by  virtue  of  which,  they  attached  a  large 
amount  of  real  and  personal  property  of  said  Peck  &  Co., 
and  made  returns  of  these  precepts  accordingly.  That  said 
writs  were  returnable  and  returned  to  the  Court  of  Common 
Pleas  for  said  County  of  Cheshire,  on  the  first  Tuesday  of 
April,  1843,  at  which  term  they  were  duly  entered,  and  that 
said  suits  are  now  pending  in  said  Court.  That  the  said 
Bellows  and  Peck,  after  the  attachments  were  made,  filed 
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their  several  petitions  before  this  Honorable  Court  to  be  de- 
clared bankrupts,  and  for  the  benefit  of  the  Act  of  Congress, 
entitled  an  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  were  declared  bankrupts  accord- 
ingly, and,  as  your  petitioners  are  informed,  have  since  ob- 
tained a  certificate  of  discharge.  That  at  the  October  Term 
of  the  said  Court  of  Common  Pleas,  1843,  Bellows  and  Peck 
severally  filed  their  pleas  of  discharge  in  bankruptcy,  in  bar 
of  further  proceedings  in  said  suits,  and  that  it  is  the  inten- 
tion of  the  said  attaching  creditors,  as  your  petitioners  are 
informed  and  believe,  to  set  forth  the  said  attachments  by 

way  of  replication  to  said  pleas.     That  on  the  day  of 

,  1843,  Aaron  P.  Howland,  the  assignee  of  the  said 

Bellows  and  of  the  said  Peck,  filed  his  petition  before  your 
Honor,  praying  for  an  order  on  your  petitioners  for  the  rea- 
sons therein  set  forth,  to  deliver  said  property  so  attached 
and  held  by  them  as  aforesaid,  to  him,  the  said  Howland. 
That  such  proceedings  were  had  upon  the  said  petition,  that 
on  the  15th  day  of  January,  1844,  an  order  was  issued  by 
your  Honor,  directing  your  petitioners  to  surrender  and  de- 
liver over  said  property  to  said  Howland,  which  order,  on  the 
20th  day  of  said  January,  was  served  by  Albro  Blodgett,  a 
Deputy  Marshal  of  said  District,  by  delivering  to  each  of 
your  petitioners  a  copy  thereof  and  his  return  thereon. 

Your  petitioners  further  represent,  that  since  the  passing 
of  said  order  they  have  been  informed  that  a  decision  has 
been  made  in  the  Superior  Court  of  Judicature  for  the  State  of 
New  Hampshire,  that  an  attachment  made  precisely  as  the  at- 
tachments were  made  in  the  case  of  Bellows  and  Peck  is  a  lien  or 
security  valid  by  the  laws  of  the  State,  and  that  it  is  saved  by 
the  proviso  in  the  second  section  of  the  bankrupt  act.  Your 
petitioners,  therefore,  find  themselves  obliged  either  to  obey 
said  order,  and  thereby  subject  themselves  to  the  hazard  of 
suits  which  may  be  brought  by  the  creditors,  or  to  disobey 
the  said  order  and  thereby  stand  charged  with  the  consequen- 
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ces  which  may  ensue  thereon.  Your  petitioners  further  sug- 
gesti  that  should  the  parties  choose  it,  they  have  an  adequate 
remedy  by  proceedings  for  a  reversal  of  the  decisions  of  the 
State  Court,  by  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States.  That  your  petitioners  are  officers  of  the  State 
of  New  Hampshire,  and  their  duty  is  to  obey  all  precepts  com- 
ing lawfully  from  their  Courts,  and  that  they  are  bound  by  her 
laws  and  the  decisions  of  her  Courts.  Under  all  the  circum- 
stances of  this  case,  your  petitioners  represent  that  they  cannot, 
without  great  peril  to  themselves,  obey  the  orders  of  this  honor- 
able Court,  passed  on  the  15th  day  of  January,  1844,  by 
delivering  up  said  property,  and  they  most  respectfully  pray 
your  Honor  to  rescind  the  order  aforesaid,  or  to  take  such 
order  thereon  that  your  petitioners  shall  not  be  put  in  jeop- 
ardy of  their  persons  or  property  by  reason  thereof.^' 

At  the  hearing,  it  appeared  that  the  Superior  Court  of  New 
Hampshire  had  made  a  recent  decision,  in  reference  to  the 
l^al  effect  of  an  attachment  of  property  under  mesne  process^ 
in  this  State :  whereupon  the  following  questions  were  ad- 
journed by  the  District  Court  to  the  Circuit  Court,  for  a 
decision : 

First.  Whether  an  attachment  of  property,  under  mesne 
process^  bond  Jide  made  before  a  petition  filed  in  bankruptcy 
by  the  debtor,  is  a  lien  or  security  upon  property,  valid  by 
the  laws  of  New  Hampshire  ;  and  thus  within  the  proviso  of 
the  second  section  of  the  bankrupt  act  of  August  19,  1841  ? 

Second.  Whether  any,  and  what  relief  shall  be  granted  to 
the  petitioners  ? 

The  cause  was  argued  by  Goodrich  for  the  petitioners,  and 
by  Edwards  and  Bell  for  the  Assignee. 

STORY,  J.  It  is  not  my  intention  to  discuss  the  points 
involved  in  the  first  question  adjourned  into  this  Court,  in 
any  manner  whatever.     So  far  as  my  judgment  is  concern- 
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ed,  they  have  been  fully  discussed,  and  fully  decided  by 
this  Court,  in  the  former  cases  argued  in  Massachusetts.  The 
attachment  laws  of  New  Hampshire  differ  from  those  of 
Massachusetts  in  no  material  respect  —  at  least  in  no  material 
respect  affecting  the  present  question.  I  consider  the  whole 
matter,  therefore,  settled  in  Ex  parte  Foster  (3  Story  R. 
131).  FarJcer  v.  Muggridge  (2  Story  R.  334).  In 
re  CooJc,  (2  Story  R.  376),  and  the  more  recent  case 
of  Vose,  and  others,  since  decided  ;  and  from  those  cases  I 
feel  not  the  slightest  inclination  to  depart. 

On  the  other  hand,  the  more  I  reflect  upon  the  doc- 
trines stated  therein,  the  more  I  am  satisfied,  that  they 
conform  to  the  true  intent  and  objects  of  the  bankrupt  law 
of  1841,  ch.  9  ;  and  I  adhere  to  them  with  undoubting  con- 
fidence. If  they  are  to  be  overturned,  it  must  be  by  some 
tribunal,  whose  decisions  I  am  bound  to  obey. 

The  first  question  involves  two  distinct  points.  1.  Wheth- 
er an  attachment  under  the  State  law  of  New  Hampshire 
constitutes  a  lien.  Second.  Whether  it  is  such  a  lien  as 
is  within  the  saving  of  the  second  section  of  the  bankrupt 
act  of  1841,  ch.  9.  The  first  point  is,  in  my  judgment,  in 
the  present  state  of  things,  a  mere  controversy  about  the 
meaning  of  words.  That  an  attachment  on  mesne  process 
is  not  a  lien  in  the  sense  of  the  common  law,  I  think  very 
clear,  for  the  reasons  stated  in  Ex  parte  Foster.  That 
it  is  often  called  in  Massachusetts  and  New  Hamp- 
shire, a  lien,  may  be  admitted ;  with  what  propriety  of 
language  I  do  not  inquire.  In  the  elaborate  opinion 
of  the  Superior  Court  of  New  Hampshire,  in  the  case 
of  Kittredge  v.  Warren,  January  Term,  1844,  in  Grafton 
county  —  it  is  decided  to  be  a  lien.  I  enter  into  no  debate 
on  that  point  with  the  learned  Judge  of  the  State  Court. 
Assuming  it  to  be  a  lien,  it  is  a  contingent  conditional  lien, 

^  See  also  Ez  parte  D'Obree,  8  Ves.  Jr.  89L 
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connected  with  mesne  process,  and  wholly  dependent  for  its 
value  and  efficacy  upon  the  plaintiff's  obtaining  judgment  in 
bis  favor  in  the  suit.  The  second  point  is  of  far  more  im- 
portance ;  and  (hat  is,  whether  it  is  a  lien  within  the 
purview  of  the  saving  in  the  second  section  of  the 
bankrupt  act  of  1841,  ch.  9.  I  was  of  opinion  in  Ex 
parte  Foster^  that  it  was  not,  and  for  the  reasons 
therein  stated.  I  now  retain  the  same  opinion  ;  although 
my  present  judgment  does  not,  any  more  than  that  in  Ex 
parte  Foster^  require  me,  with  reference  to  the  merits  of  the 
case  now  before  me,  to  rely  on  that  opinion.  One  sugges- 
tion made  at  the  present  argument  on  behalf  of  the  attach- 
ing creditors  is,  that  the  attachment  in  this  case  is  not  a  pay* 
ment,  security,  conveyance,  or  transfer  of  property,  made  or 
given  by  the  bankrupt  in  contemplation  of  bankruptcy,  and 
for  the  purpose  of  giving  any  creditor  a  preference  or  pri- 
ority over  the  general  creditors  of  the  bankrupt,  within  the 
provision  of  the  enacting  clause  of  the  second  section  of  the 
bankrupt  act  of  1841,  ch.  9.  I  agree  to  that ;  but  this  is  so 
fer  from  aiding  the  argument,  that  the  proviso  of  the  second 
section  covers  attachments  on  mesne  process,  that  it  may  be 
strongly  uiged  the  other  way,  as  solely  intended  to  carve  ex- 
ceptions out  of  the  enacting  clause,  and  to  guard  against  any 
application  thereof  to  liens,  mortgages,  or  other  securities 
made  or  given  voluntarily  by  the  bankrupt,  ejusdem  generisy 
and  that  it  could  not  be  designed  to  include  attachments  upon 
mesne  process,  which  are  proceedings  in  intitum^  and  not 
gtudem  generis.  But  I  do  not  dwell  upon  this  topic,  as  of 
any  decisive  and  absolute  conclusiveness.  The  whole  merits 
of  the  present  case  turn  upon  other  considerations.  First, 
Whether  the  District  Court,  sitting  in  bankruptcy,  has  a  right 
to  issue  an  injunction  to  prevent  a  creditor,  who  has  made  an 
attachment,  from  obtaining  a  priority  of  satisfaction  out  of 
the  assets  of  the  bankrupt,  pending  the  proceedings  in  l>ank- 
ruptcy.  Secondly,  Whether,  if  the  bankrupt  obtains  his 
37* 
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discharge  pending  the  proceedings  under  the  attachment,  he 
has  not  a  right  to  plead  that  discharge  as  a  bar  puU  darrein 
continuance  to  farther  proceedings  in  such  suit,  and  thus  to 
defeat  the  creditor's  right  to  a  judgment.  Now,  if  he  has  a 
right  to  the  latter,  the  former  would  seem  irresistibly  to  fol- 
low as  a  duty  of  the  District  Court  sitting  in  bankruptcy. 
Both  of  these  points  have  been  long  ago  decided  by  this 
Court  in  the  afBrmative,  in  the  case  of  Ev  parte  Foster,  and 
others  which  followed  it. 

In  respect  to  the  right  of  the  District  Court  to  issue  such 
an  injunction,  it  seems  to  me  clear  in  principle ;  and  it  «is  a 
question  of  which  that  Court  had  exclusive  cognizance ;  and 
it  is  not  a  matter  inquirable  into  elsewhere,  whether  the  juris- 
diction was  rightfully  exercised  or  not. 

In  respect  to  the  other  point,  that  a  discharge  in  bankrupt- 
cy pendente  lite  was  a  good  bar,  and  might  be  pleaded  as 
such  to  the  suit,  until  I  saw  the  able  and  learned  opinion  of 
the  Superior  Court  of  New  Hampshire,  in  Kittredge  v.  War- 
reny  I  confess,  that  it  never  occurred  to  me  that  it  was  a  mat- 
ter susceptible  of  any  judicial  doubt.  I  had  long  laid  it  up 
among  those  maxims  of  the  law,  which  are  uncontroverted 
and  uncontrovertible. 

It  is  clear  by  the  bankrupt  act  of  1841,  ch.  9,  ^  4,  that 
this  was  a  debt  of  the  plaintiff,  provable  under  the  bank- 
ruptcy, and  equally  clear,  that  if  so  provable,  then  the  cer- 
tificate of  discharge  operated  to  discharge  the  debt.  If  it 
discharged  the  debt  and  was  pleadable  as  a  bar,  what  ground 
is  there  to  suggest  that  a  judgment  in  personam  can  be  ren- 
dered in  a  personal  suit  (for  this  attachment  suit  is  no  more) 
against  the  party  ?  I  profess  myself  wholly  unable  to  com- 
jprehend  how  any  judgment  can  be  rendered  against  any 
.person  in  a  personal  suit  for  a  debt  which  is  discharged  ;  for 
'the  judgment  declares  the  debt  to  be  due  from  him,  and 
directs  a  recovery  accordingly.  The  record  itself,  upon  such 
pleadings,  ascertains  that  there  is  no  debt ;  and  yet  the  award 
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of  judgment  is,  or  must  be,  that  there  is  a  debt  recoverable 
from  the  party.  If  there  had  been  no  attachment  of  prop- 
erty, there  could  be  no  pretence  to  say  that  any  judgment  in 
a  personal  suit  could  be  rendered  against  the  party  ;  for  there 
could  be  no  debt  due  or  to  be  satisfied.  What  possible  dif- 
ference can  it  make  that  there  is  an  attachment,  if  that  is  to 
be  a  mere  conditional  or  contingent  security  for  the  money, 
in  the  suit  of  a  debt  which  is  no  longer  a  subsisting  debt,  or 
for  a  debt  extinguished  by  operation  of  law  ?  Suppose  a 
release  made  by  the  plainXiS pendente  lite  is  pleaded  puis  dar- 
rein coniinuancej  is  it  not  a  perfect  bar  in  that  suit  against 
any  recovery  ?  Such  a  release  would  be  a  complete  bar  to 
any  suit  in  personam,  even  for  the  debt,  although  it  were 
made  with  a  reservation  or  saving  of  any  accompanying 
mortgage  or  other  fixed  security,  although  the  remedy  to 
recover  the  latter  might  remain,  and  proceedings  in  rem  be 
maintainable.  Suppose,  in  the  present  case,  no  attachment 
had  been  made,  and  a  mortgage  had  been  given  as  collateral 
security  for  the  debt,  (which  would  be  within  the  saving  of 
the  second  section  of  the  bankrupt  act  of  1841,  cb.  9),  the 
certificate  of  discharge  would  clearly  be  a  gdod  bar  to  a  suit 
in  personam  for  the  debt,  although  not  to  a  suit  in  rem  to 
enforce  the  mortgage.  In  an  anonymous  case  in  LofTt's 
Rep.  437,  it  was  held,  that  a  certificate  granted,  pending  a 
suit,  operated  in  the  nature  of  a  release.  The  case  of  Davis 
V.  Shapley,  (1  Barn.  &  Adolp.  54)  establishes  also  that  a  dis- 
charge in  bankruptcy  is  not  a  mere  personal  discharge  of  the 
party,  but  a  discharge  of  his  after-acquired  goods  —  thus 
demonstrating  the  complete  eflfect  of  a  discharge  to  prevent 
any  judgment  in  personam  against  him  or  his  goods. 

The  whole  error  in  the  argument  consists  in  assuming  two 
propositions  as  the  basis  on  which  it  rests,  neither  of  which 
is,  in  my  judgment,  maintainable,  either  upon  the  general 
principles  of  law,  or  the  obvious  purposes  and  provisions  of 
the  bankrupt  act  of  1841,  ch.  9.    The  first  is,  that  the  at* 
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tachment,  if  it  is  a  lien  within  the  meaning  of  the  second 
section  of  that  act,  becomes,  in  virtue  thereof,  not  a  contin- 
gent, or  conditional  lien  or  security,  dependent  for  its  effica- 
cy upon  a  judgment  being  rendered  in  the  particular  suit,  in 
favor  of  the  plaintiff  for  the  debt ;  but  that  it  becomes  de 
facto  an  absolute  uncontingent  and  unconditional  lien,  which 
entitles  the  plaintiff  to  proceed  to  judgment  in  the  same  suit 
for  the  debt,  although  the  debt  is  by  the  certificate  of  dis- 
chai^  barred  as  against  the  bankrupt,  and  there  can  be  no 
general  judgment  rendered  against  him  for  the  debt.  The 
second  is  consequent  upon  the  first,  that  the  lien  is  equivalent 
to  a  mortgage  upon  the  property,  and  entitles  the  plaintiff  to 
the  same  rights  and  remedies  that  he  would  have  upon  a 
mortgage.  Now  I  utterly  deny  that  either  of  these  proposi- 
tions is  maintainable  at  law  upon  any  known  principles ;  and 
it  is  incumbent  upon  the*  party,  who  asserts  them,  to  establish 
their  validity. 

In  respect  to  the  first,  it  is  against  the  whole  doctrine  upon 
which  attachments  upon  mesne  process  are  founded,  to  hold  that 
they  are  any  thing  more  than  a  mere  conditional  or  contingent 
security  for  the  debt  sued  for,  provided,  that  the  plaintiff  is  enti- 
tled to  a  recovery  of  the  debt  and  does  actually  recover  it  in  the 
suit.  The  bankrupt  act  of  1 84 1 ,  ch.  9,  if  the  lien  be  saved  by 
the  second  section,  saves  only  the  lien  as  it  is,  and  the  remedy 
as  it  is.  It  does  not  make  a  lien  absolute,  which  is  only  con- 
ditional or  contingent.  It  does  not  change  a  lien  which  is 
founded  upon  mesne  process  into  an  absolute  right.  It 
does  not  supersede,  or  control,  or  vary  any  bar  to  the  suit, 
which  the  law  either  protects  or  recognizes.  Much  less  does 
it  say,  that  if  the  debt  is  eventually  discharged  by  operation 
of  law,  it  shall  still  subsist  for  the  purpose  of  being  satisfied 
in  that  very  suit,  which  is  a  mere  proceeding  in  personam. 

The  bankrupt  act  of  1841,  ch.  9,  <^  4,  declares  that  a 
<<  discharge  and  certificate,  when  duly  granted,  shall  in  all 
courts  of  justice  be  deemed  a  full  and  complete  discbarge  of 
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all  debts,  contracts,  and  engagements  of  such  bankrupt, 
which  are  provable  under  this  act,  and  shall  be  and  may  be 
pleaded  as  a  full  and  complete  bar  to  all  suits  brought  in  any 
Court  of  Judicature,  whatever."  This  is,  in  substance,  like 
the  provision  of  the  English  bankrupt  acts.>  And  there 
has  never  been  any  doubt,  that,  after  the  certificate  of  dis- 
charge has  been  obtained,  it  is  a  perfect  bar  to  any  personal 
action  brought  to  recover  any  such  debt.  The  certificate,  if 
obtained  pendente  2t^e,  has  been  as  solemnly  held  to  be  a  com* 
plete  bar  and  a  discharge  of  the  debt  in  any  personal  action 
therefor  —  and  may  be  pleaded  as  a  plea  jptM<  dcrrretn  con- 
iinuance.  The  authorities  are  full  to  the  point,  and  are  found- 
ed upon  no  reasoning  peculiar  to  the  British  bankrupt  laws, 
but  turn  upon  the  general  principle,  that  any  discharge  of  the 
debt  pending  the  suit  may  be  pleaded  in  bar  of  further  pro- 
ceedings ;  and  that  the  suit  becomes  thereby  ended.  It 
seems  scarcely  necessary  to  cite  authorities  to  the  point.  But 
Paris  V.  Salkeldy  (2  Wils.  R.  137,  S.  C.  Id.,  139),  Lovett  v. 
Eastaff,  (3  Term  R.  554),  Parker  v.  Nortouy  (6  Term  R. 
695),  Tower  v.  Cameron,  -(6  East  R.  413),  Harris  v.  James ^ 
(9  East  R.  82),  are  directly  in  point,  and  fully  recognize  the 
general  principle  as  beyond  any  controversy,  although  they 
turn  for  the  most  part  upon  other  considerations.  Mr.  Tidd 
in  his  excellent  work  on  Practice,  (2  Tidd  Pract.  ch.  38,  p. 
847, 9th  edit.)  states  it  as  a  settled  doctrine  ;  and  Mr.  Chitty 
gives  us  in  his  Pleadings  the  form  of  the  plea,  referring  in  his 
notes  merely  to  such  authorities  as  show  its  proper  frame  — 
(2  Chitty  Plead,  p.  460,  3d  edit.)«  Since  the  statute  of  21 
Jac.  I.  ch.  9,  ^  9,  the  question  as  to  the  effect  of  an  attach- 
ment could  not  arise  in  England  ;  and  there  is  no  authority 
before  that  statute,  which  sustains  the  doctrine  that  the  plain- 

R 

1  See  1  Deacon  on  Bankrupt  Laws,  ch.  14,  §  7,  p.  614,  edit.  1827;  and 
the  Act  of  6  George  IV.  ch.  16,  which,  as  to  this  point,  does  not  differ 
from  the  prior  laws. 

3  See  also  1  Deacon  on  Bankr.  Laws,  ch.  14,  §7,  p.  614, 617,  edit  1827 
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tiff  under  a  foreign  attachment  could  pursue  his  personal 
action  to  judgment  after  a  discharge  in  bankruptcy  pleaded 
puis  darrein  continuaTice.^  I  profess  myself  utterly  unable  to 
comprehend  how  or  upon  what  principles  a  judgment  can  be 
rendered  in  a  personal  action  for  a  debt  against  the  defend- 
ant, when,  upon  the  pleadings,  the  debt  is  admitted  to  be  dis- 
charged by  operation  of  law. 

Then  as  to  the  second  proposition.  It  is  difficult  to  per- 
ceive what  possible  analogy  there  is  between  a  mortgage  on 
property,  and  a  lien  by  attachment  on  mesne  process,  which 
ought  to  govern  in  this  case.  A  mortgage  vests  a  right  of 
property  in  the  mortgagee  —  a  right  positive,  fixed,  and  pres- 
ent. It  is  in  no  just  sense  a  contingent  right  of  property  ; 
but  a  positive  present  tranfer  thereof.  How  can  that  be  af- 
firmed of  an  attachment  upon  mesne  process  ?  What  prop- 
erty does  the  attaching  creditor  obtain  in  the  property  attach- 
ed,—  present,  fixed,  or  vested  ?  If  the  officer  releases  the 
property,  or  surrenders  it  to  the  debtor,  or  delivers  it  over  to 
a  bailee,  can  the  creditor  sue  for  it  in  an  action  of  trover,  or 
replevin,  or  in  any  other  action  in  rem  ?  There  is  no  pre- 
tence to  say,  that  any  such  doctrine  exists  or  has  been  recog- 
nized by  our  Courts.  The  case  of  property  seized  in  exe- 
cution, stands  upon  a  much  stronger  ground ;  and  yet  the 
case  of  Giles  v.  Grover^  (6  Bligh  R.  277),  which  underwent 
the  most  serious  discussion  by  all  the  Judges  of  England, 
establishes,  that  in  such  a  case,  the  plaintiff  in  the  execution 
acquires  no  property  in  the  goods  or  lands  seized  on  the  exe- 
cution. In  truth,  the  officer,  and  the  officer  only,  making 
the  attachment  or  seizure  in  execution,  acquires  a  special 
property  therein,  and  he  holds  it  only  so  far  as  the  law  au- 
thorizes it  to  be  applied  to  the  discharge  of  the  judgment 
obtained  by  the  plaintiff  in  the  personal  suit  in  which  the 
attachment  is  made. 

1  See  Ex  parte  Foster,  2  Story  R.  131. 
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Far  different  is  the  situation  of  a  mortgagee  of  personal  or 
real  property.  He  has  a  present  ju$  in  re,  and  not  a  mere 
jtu  ad  rem,  and  he  may  transfer  that  right  to  a  third  person. 
He  may  enforce  that  right  against  any  person  in  possession 
of  the  property,  or  who  subsequently  acquires  it  tortiously  as 
to  him.  His  right  in  rem  is  positive,  and  he  may  maintain  a 
suit  therefor  against  any  person,  until  that  right  is  extinguish- 
ed. Nay,  in  many  cases  at  the  common  law,  his  right  in 
rem  continues  as  a  subsisting  right,  although  the  debt  for 
which  it  is  given  is  extinguished  or  paid.  In  cases  of  a  mort- 
gage of  real  estate,  we  all  know,  that  it  is  so  at  the  common 
law,  where  the  debt  has  not  been  extinguished  until  after  con- 
dition broken.  In  cases  of  a  mortgage  of  personal  property 
(which  is  a  pledge  and  more),  the  same  rule  applies.  If  the 
mortgage  is  not  punctually  redeemed  at  the  prescribed  time, 
the  property,  at  law,  vests  absolutely  in  the  mortgage,  although 
in  equity  there  is  a  right  to  redeem,  as  there  is  in  regard  to 
real  estate. 

But  then  it  is  suggested,  that  a  mortgage  is  not  discharged  or 
extinguished  by  the  bankrupt  act  of  1841  ;  but  that  it  may  be 
enforced,  notwithstanding  the  discharge  of  the  bankrupt  from 
the  debt.  Certainly  this  is  so  under  the  express  saving  of 
the  second  section  of  the  Act ;  and  it  is  unnecessary  to  consid- 
er whether  it  would  have  been  so  or  not  without  that  saving. 
But  how  may  that  mortgage  be  enforced  ?  Certainly  not  by 
an  action  in  personam  for  the  debt ;  but  by  an  action  in  rem,  or 
by  a  bill  in  equity  for  a  foreclosure.  The  proceeding  in  such 
a  suit  does  not  compel  the  bankrupt  to  pay  the  debt  for  which 
the  mortgage  was  given ;  but  simply  forecloses  his  right  to 
redeem,  unless  he  shall  voluntarily  pay  the  debt.  It  acts, 
therefore,  not  at  all  in  personam  ;  but  solely  in  rem*  It  is,  in 
this  respect,  precisely  like  the  case  of  a  bottomry  bond  given 
by  the  master  of  a  ship  for  necessary  supplies  and  repairs. 


1  See  Story  on  BailmentB,  §  287;  2  Story  Eq.  Jurisp.  §  1030, 1031,  and 
the  cases  there  cited. 
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It  creates  a  lien  an  the  ship,,  which  may  be  enforced  against  it, 
but  it  creates  no  personal  obligation  in  the  owner  to  pay  the 
debt.  Did  ever  any  one  hear  of  an  action  in  personam  for  a 
debt,  secured  by  mortgage,  where  a  discharge  under  the 
bankrupt  law  was  pleaded,  to  which  it  was  a  valid  replication, 
that  the  debt  was  secured  by  mortgage,  so  as  to  oust  the 
debtor  of  his  bar  in  that  suit,  and  entitle  the  plaintiff  to  move 
a  judgment  against  him  in  that  suit,  to  be  satisfied  out  of  the 
mortgaged  property  ?  That,  I  imagine,  would  be  a  perfect 
novelty  in  jurisprudence  ;  and  yet  it  is  in  effect  what  is  sought 
to  be  attained  in  cases  of  personal  suits  against  a  bankrupt, 
where  there  is  an  attachment.  The  truth  is,  that  there  is  no 
just  analogy  between  attachments  on  mesne  process,  and 
mortgages  of  property,  upon  which  any  solid  reasoning  can 
be  founded.  They  are  wholly  different  in  their  nature,  char- 
acter, and  operations,  for  different  objects,  and  wholly  diverse 
intuitu.  They  cannot  be  assimilated  to  each  other  by  any 
effort  of  ingenuity  or  learning  —  at  least,  not  in  my  judg- 
ment. We  all  know  what  are  the  ordinary  proceedings 
in  bankruptcy,  in  cases  of  mortgages.  If  the  mortgagee 
chooses  to  come  in  under  the  bankruptcy,  and  surrender  his 
mortgage  for  the  purpose  of  a  sale  of  the  property,  the  prop- 
erty is  sold,  and  he  will  be  entitled  to  prove  as  a  creditor  for 
the  surplus  due  him,  beyond  what  the  proceeds  of  the  sale 
will  satisfy.  If  he  does  not  so  come  in,  and  the  debtor  has 
obtained  a  lawful  discharge  and  certificate  thereof,  the  mort- 
gagee cannot  proceed  against  him  by  a  personal  action  for 
the  debt.  His  sole  remedy  is  to  bring  his  bill  for  a  foreclosure 
(if  the  assignee  does  not  choose  to  bring  a  bill  to  redeem), 
making  the  proper  persons  parties,  and  he  will  then  be  enti- 
tled to  a  forclosure,  unless  the  money  is  paid  by  the  assignee 
or  other  party  in  interest,  within  the  time  prescribed  by  the 
Court.  But  in  case  of  a  foreclosure  obtained,  the  creditor 
must  content  himself  with  what  the  property  is  worth,  and 
has  no  farther  remedy  for  the  debt  against  the  person  or 
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Other  agent  of  the  bankrupt.^  I  retain,  therefore,  the  opin- 
ion, which  I  have  already  expressed  in  the  case  Ex  parte 
Foster^  and  the  other  cases  already  cited.  And  with  the 
greatest  respect  for  the  opinion  of  the  learned  Court  of  New 
Hampshire,  upon  this  point,  in  Kittredge  v.  Warren,  I  dissent 
from  it  toto  animo.  It  has  not  relieved  my  mind  from  a 
single  doubt.  It  has  met  the  question  in  a  manly  and  direct 
manner;  and  reasoned  out  the  case,  as  far  as  it  can  be 
reasoned  on  that  side,  fully  and  fairly.  It  has  failed  to  con- 
vince me ;  and  I  shall,  therefore,  act  upon  my  own  judgment, 
until  the  Supreme  Court  of  the  United  States  has  instructed 
me  otherwise. 

It  remains  for  me  to  say,  what  answers  ought  to  be  made 
in  respect  to  the  questions  adjourned  into  this  Court. 

But  before  I  proceed  to  state,  what  those  answers  should 
or  might  be,  it  may  be  proper  to  make  a  few  observations 
upon  the  practice,  which  ordinarily  regulates  the  action  of 
the  District  Court  in  cases  of  this  sort.  When  a  personal 
action,  in  whiciwan  attachment  has  been  made  on  the  writ,  is 
pending  in  a  State  Court,  at  the  suit  of  any  creditor,  and  the 
period  has  not  passed  at  which  the  bankrupt  is  properly  in 
Court,  and  is  entitled,  if  he  obtains  a  discharge  in  bank- 
ruptcy, to  plead  it  as  a  bar  of  the  suit,  in  the  nature  of  a  plea 
puis  darrein  continuance,  it  becomes  the  duty  of  the  Court, 
upon  his  own  application,  or  that  of  his  assignee,  by  petition, 
to  grant  an  injunction  against  the  creditor,  to  stay  further 
proceedings  in  the  suit  until  the  further  order  of  the  Court. 
If  the  creditor  does  not  reside  within  the  district,  the  injunc- 
tion shoulder  may  be  prayed  against  him,  and  his  agents  and 
attorneys  within  the  district,  to  stay  further  proceedings ;  and 
in  such  a  case,  a  service  of  the  injunction  upon  such  agents 

1  See  1  Deacon  on  Bankr.  Laws,  ch  9,  §  6,  p.  196,  &c.,  edit  1827, 
where  the  principal  cases  are  cited.  See  also  Bankrupt  Act  of  1841,  ch.. 
9,  §  11 ;   Id.   5. 
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or  attorneys  will  be  a  service  upon  their  principal,  and  bind 
him  as  well  as  them,  personally.  If,  notwithstanding,  the 
creditor,  or  his  agents  or  attorneys,  should,  without  the  leave 
of  the  District  Court,  proceed  to  take  further  steps  in  the 
cause,  it  will  be  a  breach  of  the  injunction,  for  which  they 
will  be  liable  to  be  committed  for  a  contempt.  If  no  dis- 
charge is  obtained  by  the  bankrupt,  then  the  creditor  may, 
by  petition,  apply  to  the  District  Court  to  dissolve  the  injunc- 
tion ;  and,  if  dissolved,  the  creditor  may  then  proceed  to 
perfect  his  attachment  by  judgment  and  execution.  If  the 
bankrupt  obtains  his  discharge,  and  pleads  it  as  a  bar,  and 
the  creditor  means  to  contest  its  validity,  as  by  replying 
fraud,  or  that  the  debt  is  not  otherwise  within  the  discharge, 
then  the  creditor  should  apply  to  the  District  Court  for  leave 
to  proceed  in  the  cause  and  to  try  the  validity  of  the  dis- 
charge by  a  trial  in  the  State  Court,  which  is  granted  as  a 
matter  of  course,  upon  suitable  proof  and  affidavits.  If  the 
validity  of  the  bar  is  established  by  the  verdict  of  the  jury, 
that,  of  course,  ends  the  right  to  proceed  in  the  suit,  unless  a 
new  trial  is  granted.  If  the  discharge  is  avoided  for  fraud, 
or  other  matter  in  pais,  then,  of  course,  it  is  no  bar,  and  there 
is  an  end  of  the  defence,  unless  a  new  trial  is  granted.  But, 
if  the  validity  of  the  discharge,  as  such,  is  not  contested  ; 
and  the  State  Court  should,  as  in  the  case  of  Ktttredge  v. 
Warren,  upon  a  demurrer,  hold  the  discharge  invalid  as  to  the 
property  attached,  I  have  no  doubt,  that  it  would  be  the  duty 
of  the  District  Court  to  grant  an  injunction  against  the  cred- 
itor, his  agents,  attorneys,  and  the  sheriff  holding  the  attached 
property,  to  restrain  the  creditor  from  proceeding  to  judg- 
ment ;  or,  if  he  has  proceeded  to  judgment  and  execution, 
to  restrain  the  sheriff  from  levying  on  the  property  on  the 
execution  ;  and,  if  the  property  has  been  sold  by  the  sheriff, 
to  compel  him  to  bring  the  proceeds  into  Court.  And  it  will 
be  no  excuse  or  justification  to  the  sheriff,  after  notice,  that 
he  has  paid  over  the  proceeds  to  the  creditor,  or  to  his  agents 
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or  attorneys.  And  the  proceeds  may  be  followed  by  the 
proper  District  Court  into  the  hands  of  the  creditor,  and  his 
agents  and  attorneys,  wherever  he  or  they  may  reside.  Such 
I  do  not  scruple  to  affirm  is,  and  should  be,  the  practice.  It 
would  be  an  utter  renunciation  of  the  rightful  authority  and 
jurisdiction  of  the  Courts  of  the  United  States  to  allow  any 
creditor  to  avail  himself  of  any  unjust  and  unlawful  advantage, 
merely  because  his  suit  is  depending  in  a  State  Court.  The 
laws  of  the  United  States  are,  to  the  extent  of  the  constitu- 
tional limits,  paramount  to  the  authority  of  those  of  the 
States.  The  Courts  of  the  United  States  are  the  appropriate 
expounders  of  the  laws  of  the  United  States ;  and  are  not 
bound  to  follow  the  exposition  of  these  laws  by  the  State 
Courts,  unless  so  far  as  they  approve  themselves  to  their  own 
judgment. 

Such  being  my  views  with  regard  to  the  appropriate  modes 
of  proceeding  in  cases  of  this  nature,  it  seems  to  me,  that 
the  order  of  the  District  Court,  directing  the  sheriff  and  his 
deputy  to  deliver  up  the  property,  might  involve  them  in 
some  embarrassment  and  a  double  responsibility,  which  might 
be  avoided  by  a  somewhat  different  procedure.  I  under- 
stand, indeed,  that  already  an  injunction  has  gone  against 
the  plaintiffs  in  the  various  suits  in  the  State  Court  referred 
to  in  the  petition.  But  as  it  is  neither  suggested,  nor  stated 
upon  the  case  adjourned  into  this  Court,  no  notice  of  it  can 
be  here  judicially  taken.  But  this  much  I  may  say,  that  if 
such  an  injunction  has  been  awarded,  it  is  not  competent  for 
the  creditors  to  take  a  single  step  in  their  suits  in  the  State 
Court,  unless  under  the  direction  and  order  of  the  District 
Court ;  for  otherwise  it  would  be  a  breach  of  the  injunction. 

The  answers  which  I  shall  direct  to  be  sent  to  the  District 
Court,  upon  the  adjourned  questions,  are  as  follows  :  — 

As  to  the  first  question.  It  is  the  opinion  of  this  Court, 
(1).  That  an  attachment  of  property  under  mesne  process 
bond  fide  made  before  a  petition  filed  in  bankruptcy  by  the 
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debtor,  is  not  a  lien  or  security  upon  the  property,  (although 
valid  by  the  laws  of  New  Hampshire),  which  is  within  the 
true  intendment  of  the  proviso  of  the  second  section  of  the 
Bankrupt  Act  of  1841,  ch.  9.  (2).  If  it  were,  it  would  not 
entitle  the  creditor  to  proceed  to  a  judgment  in  the  suit,  in 
which  the  attachment  is  made,  if  the  debtors  have,  pending 
the  proceedings,  become  bankrupts  under  the  Act,  and  have, 
pending  the  proceedings,  lawfully  and  bond  fide  obtained 
their  certificates  of  discharge  from  their  debts,  provable 
under  the  bankruptcy,  and  the  same  is  pleaded  as  a  bar  to 
further  proceedings  in  the  suits. 

As  to  the  second  question.  It  is  the  opinion  of  this  Court, 
that,  in  the  present  state  of  the  proceedings  and  pleadings  in 
the  suits  pending  in  the  State  Court,  as  stated  in  the  petition, 
justice  does  not  at  present  require,  that  an  injunction  or  order 
should  be  awarded  by  the  District  Court,  directing  the  peti- 
tioners to  deliver  up  the  property  attached,  to  the  assignee  of 
the  bankrupts ;  and  if,  as  suggested,  such  an  injunction  or 
order  has  been  awarded  by  the  District  Court,  it  ought  to  be 
modified,  so  far  as  to  permit  the  same  property  to  remain 
in  the  hands  of  the  petitioners,  until  the  further  order  of  the 
District  Court,  and  to  await  the  final  action  of  the  State 
Court  in  the  said  suits.  And  that  in  case  the  State  Court, 
not  contesting,  but  admitting,  that  the  discharge  of  the  bank- 
rupts was  obtained  hon&  fide  and  without  fraud,  and  as  such 
is  valid  as  a  discharge  from  the  debts  provable  under  the 
bankruptcy,  should  nevertheless  proceed  to  award  judgment 
for  the  plaintifis  in  the  said  suits  for  their  debts  so  provable, 
on  account  of  such  attachments  therein,  then  that  such  judg- 
ment ought  to  be  treated  as  a  nullity  by  the  District  Court, 
and  as  not  binding  therein.  And  that,  therefore,  it  will  be- 
come the  duty  of  the  District  Court,  upon  the  petition  and 
application  of  the  assignee  of  the  bankrupts  therefor,  to 
direct  an  injunction  to  the  plaintifis  in  such  suits  respectively, 
(if  such  injunction  has  not  already  issued,)  prohibiting  them 
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respectively  from  levying  any  executions  on  the  said  judg- 
ments, or  any  of  them,  upon  the  property  attached  in  the 
said  suits ;  and  at  the  same  time  to  direct  an  injunction  to 
the  petitioners,  prohibiting  them  or  either  of  them  from  pro-' 
ceeding  to  levy  the  same  executions  on  the  property  so 
attached,  or  any  part  thereof,  but  to  deliver  up  the  same 
forthwith  to  the  assignee  of  the  said  bankrupts,  to  be  distrib- 
uted as  a  part  of  the  assets  of  the  said  bankrupts.  And  if 
any  of  the  said  executions  shall  have  been;.by  them  levied 
upon  the  said  property  attached,  then  to  pay  the  moneys 
raised  thereby  into  the  said  District  Court.  And  in  case  of 
the  disobedience  of  such  order  or  injunction  by  the  said 
plaintiffs,  or  the  petitioners,  then  the  District  Court  ought  to 
proceed  to  enforce  obedience  thereto,  as  in  other  cases  of  the 
violation  of  injunctions. 
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Ebenezer  Eterett,  Assignee,  v.  Alfred  J«  Stone,  and 

Others. 

Wberb  a.  and  B.  being  partners  in  trade,  and  apprehending  embarrass- 
ment in  their  business,  conveyed  all  of  their  stock,  and  real  estate,  and 
certain  notes,  to  certain  of  their  creditors,  to  aecure  them  against  certain 
debts  and  liabilities,  as  sureties,  and  endorsers  on  the  notes  of  A.  and  B ; 
and  afterwards,  suits  were  commenced  upon  certain  of  the  debts  so 
secured,  on  which  judgment  was  rendered,  and  execution  was  levied,  but 
before  judgment  was  rendered,  A.  and  B.  became  bankrupts  under  the 
Act ;  and  the  personal  chattels  so  assigned  were,  previous  to  the  Bank- 
ruptcy, sold,  and  the  proceeds  applied  to  the  payment  of  the  said  debts ; 
It  VHU  hdd^  That  the  assignment  was  an  act  **  in  contemplation  of  Bank- 
ruptcy," and  in  preference  of  certain  creditors,  and  was  therefore  void ; 
that  the  said  judgments  were  not  valid  liens  within  the  saving  of  the 
last  proviso  of  the  second  section  of  the  Bankrupt  Act ;  that  the  proceeds 
of  the  personal  chattels,  sold  and  applied  to  the  payment  of  the  debts, 
could  be  followed  by  the  assignee,  and  made  assets  in  Bankruptcy ;  and 
that  the  said  fraudulent  conveyance  was  a  bar  to  the  bankrupt's  discharge. 

The  phrase  "contemplation  of  Bankruptcy,*'  means  a  contemplation  of 
insolvency,  and  not  of  voluntary  or  involuutary  proceedings  under  the 
Bankrupt  Act. 

Where  an  attachment  is  made  by  creditors,  and  afterwards,  before  judgment 
in  the  suit,  the  debtor  files  his  petition  in  Bankruptcy,  if  the  creditor, 
with  knowledge  thereof,  take  judgment  and  levy  execution,  and  the 
debtor  be  afterwards  declared  a  bankrupt,  the  levy  and  execution  are  a 
fraud  upon  the  Bankrupt  Act,  and  are  void. 

A  judgment  creditor  differs  from  a  bona  fide  purchaser,  for  a  valuable  con- 
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■ideration,  without  notice,  in  that  the  former  is  entitled  to  take  on  ezeca- 
tion  onlj,  what  belonged  to  his  creditor,  while  the  title  of  the  latter  does 
not  depend  upon  that  of  the  seller. 
Creditors,  taking  under  a  conveyance,  fraudulent  under  the  Bankrupt  Act, 
are  not  to  be  treated  as  purchasers,  but  as  creditors  claiming  under  a  de- 
fective title. 

Thi3  case  was  adjourned  into  this  Court,  from  the  District 
Court  of  Maine,  qpon  the  following  statement  of  facts,  and 
questions,  certified' by  the  District  Court  under  the  Bankrupt 
Act  of  1841,  ch.  9,  <5>  6. 

This  was  a  bill  in  Equity,  brought  by  the  plaintiff,  as  assignee 
of  Ebenezer  Swett  and  James  Green,  to  recover  certain  prop- 
erty of  the  bankrupts,  conveyed  to  the  defendants,  as  is 
alleged,  to  defraud  their  creditors,  and  in  violation  of  the 
bankrupt  law.  The  bankrupts  were  partners  in  trade  under 
the  name  of  Swett  and  Green,  and  were  also  members  of 
another  firm,  under  the  name  of  Oliver  Stoddard  &  Co., 
composed  of  Swett  and  Green  with  Oliver  Stoddard,  and, 
as  traders  owing  more  than  $2000,  were  liable  to  be  pro- 
ceeded against  as  bankrupts,  by  their  creditors.  Swett  filed 
his  petition  to  be  declared  a  bankrupt  on  January  32d,  and 
Green  on  February  the  7th,  1843,  and  they  were  declared 
bankrupts  by  a  decree  of  the  Court,  on  June  6th,  1843. 

On  the  14th  of  March,  1842,  having  heard  of  the  failure 
of  their  consignee  in  Boston,  and  apprehending,  in  conse- 
quence of  it,  embarrassment  in  their  business,  they  made  an 
assignment  and  transfer,  by  deed,  of  all  their  stock  in  trade, 
to  the  defendants,  for  the  nominal  consideration  of  $6,720, 
but,  in  fact,  to  secure  to  the  defendants  certain  debts  due  from 
the  bankrupts  to  the  said  defendants,  and  to  indemnify  the 
defendants  against  certain  liabilities,  as  endorsers  and  sureties 
for  the  bankrupts. 

On  the  same  day,  they  also  conveyed  by  deed  of  mortgage 
to  the  defendants  all  the  real  estate,  which  they  held  as  part- 
ners, and  also  all  which  they  owiied  as  partners  with  Oliver 
Stoddard,  &  Co.,  to  secure  the  payment  of  $2,250.    These 
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conveyances  were  both  made  and  recorded  before  either  of 
the  defendants  had  any  knowledge  of  them.  On  the  same 
14th  of  March^  Swett  and  Green  assigned  a  note  for  $2,440.1 0 
of  Oliver  Stoddard  &  Co.,  due  to  them,  to  John  F.  Tit- 
comb,  without  any  consideration,  he  paying  nothing  therefor, 
and  not  being  a  creditor  or  endorser  for  them,  and  Stoddard ; 
on  the  19th  of  March,  by  the  request  of  Swett  and  Green,  they 
conveyed  to  Titcomb  all  the  said  Stoddard's  right  in  and  to 
the  hides,  leather,  and  skins  in  the  tan-yard  of  O.  Stoddard 
&  Co.,  for  the  nominal  consideration  of  $3,440.10,  but  no 
consideration  was  paid. 

'  These  conveyances  embraced,  with  trifling  exceptions,  all 
the  real  estate  owned  by  Swett  and  Green,  as  partners  with 
each  other,  and  as  partners  with  O.  Stoddard  &  Co.,  and  all 
their  personal  property,  which  was  exposed  and  liable  to  be 
taken  by  legal  process,  and  they  are  set  forth  in  the  complaint 
as  acts  of  bankruptcy. 

On  the  21st  of  March,  for  the  purpose  of  carrying  into 
effect  the  conveyance  of  the  14th,  more  fully,  a  tripartite 
indenture  was  made  between  Swett  and  Green  of  the  first 
part,  the  defendants  of  the  second  part,  and  Alfred  J.  Stone, 
one  of  the  defendants  of  the  third  part,  by  which  the  same 
personal  chattels  were  again  conveyed  to  the  defendants,  and 
Stone  was  made  the  special  agent  of  the  parties,  to  sell  and 
dispose  of  the  goods,  and  apply  the  proceeds  to  the  payment 
of  certain  debts  of  Swett  and  Green,  and  of  O.  Stoddard  & 
Co.,  enumerated  in  the  deed,  on  which  the  defendants  were 
sureties  or  endorsers ;  and  Stone  took  possession  of  the 
property  on  the  23d.  On  the  22d,  the  note  of  O.  Stoddard 
&  Co.  of  $2,440.10  to  Swett  and  Green,  and  by  them  as- 
signed to  Titcomb  in  trust,  and  the  mortgage  of  O.  Stoddard 
&  Co.  to  Titcomb  were,  by  the  request  of  Swett  and  Green, 
transferred  to  Stone  and  Thompson,  two  of  the  defendants, 
in  further  security  to  Thompson  and  Stone. 

Afterwards,  suits  were  commenced  on  certain  of  the  debts. 
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purporting  to  be  secured  by  said  conveyanceSy  viz.  by  the 
Brunswick  Bank,  on  the  note  of  O.  Stoddard,  against  Swett 
and  Green,  or  their  sureties,  viz.  J.  Harmon,  D.  Chase, 
J.  Higgins,  and  C.  Harmon,  which  were  entered  at  the  June 
Term,  and  judgment  was  obtained,  and  execution  ;  on  which 
execution,  Swett  and  Green,  and  the  other  defendants,  were 
arrested  on  the  5th  of  November.  Suits  were  also  com- 
menced by  S.  Stover,  E.  Ryanson,  J.  McLellan,  and  I.  L. 
McLellan,  against  Swett  and  Green,  and  on  these  suits  all 
the  real  estate  of  Swett  and  Green  in  the  County  of  Cum- 
berland was  attached ;  which  actions  were  entered  at  the 
October  Term  of  the  Court,  and  continued  to  the  March 
Term,  when  judgment  was  rendered ;  the  plaintiffs  in  said 
action  knowing,  that  the  said  Swett  and  Green  had  before 
that  time  filed  their  petitions  to  be  declared  bankrupts,  and 
that  said  petitions  were  then  pending  and  not  acted  upon  ; 
and  afterwards,  within  thirty  days  from  the  rendition  of 
judgment,  executions  were  taken  out  and  levied  upon 
the  lands  of  Swett  and  Green,  which  had  been  attached,  and 
which  had  been  conveyed  to  the  defendants  by  said  Swett 
and  Green  before,  to  wit ;  — on  the  14th  of  March,  1842. 

The  personal  chattels  assigned  by  the  tripartite  inden- 
ture were  sold  by  Stone,  and  the  proceeds  were  applied, 
according  to  the  terms  of  the  deed,  towards  the  payment  of 
the  notes  intended  to  be  secured,  before  the  bankrupts  filed 
their  petitions  to  be  declared  bankrupts. 

On  these  facts  the  following  questions  arose,  which  were 
adjourned  to  the  Circuit  Court  for  a  final  decision  : 

(1.)  Whether  the  conveyance  of  March  14th,  with  that  of 
March  21st,  1842,  was  an  Act  of  Bankruptcy  in  both  Swett 
and  Green  it  being  a  conveyance  of  the  whole  of  their 
visible  property,  both  real  and  personal,  with  inconsiderable 
exceptions. 

(2.)  The  conveyance  having  been  made  by  the  bankrupts, 
about  ten  months  before  the  filing  of  their  petitions  in  bank- 
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rsptcjy  and  the  grantees  having  had,  at  the  time  of  the  con- 
Tejance.  no  knowledge  of  their  insolvency,  or  of  an  inten- 
tion on  their  part  to  petition  for  the  benefit  of  the  Bankrupt 
Act,  neither  of  them  having,  in  fact,  had  any  such  intention 
at  that  time,  does  the  conveyance  come  within  the  saving  of 
the  proviso  of  the  second  section  of  the  Bankrupt  Act,  of  all 
dealings  and  transactions  made  bond  Jidt^  and  entered  into 
more  than  two  months  before  the  filing  of  the  petition  by  and 
against  them  ? 

(3.)  The  attachments,  having  been  made  before  the  bank- 
rupts filed  their  petitions  in  bankruptcy,  and  judgment  having 
been  obtained,  and  levied  on  the  lands  of  the  bankrupts, 
within  thirty  days  after  the  rendition  of  judgment,  but  after 
their  petitions  were  filed  to  take  the  benefit  of  the  Act,  but 
before  a  decree  declaring  them  bankrupts ;  were  the  inchoate 
and  imperfect  liens  or  securities  acquired  by  the  attachments 
rendered  perfect  and  valid  liens  within  the  saving  of  the  last 
proviso  of  the  second  section  of  the  law  ? 

(4.)  Whether  the  proceeds  of  the  personal  chattels,  which 
were  assigned  by  the  tripartite  indenture,  for  the  benefit  of 
certain  creditors,  and  were  sold  in  pursuance  of  the  assign- 
ment, and  applied  to  the  payment  of  the  demands  before  the 
bankrupts  filed  their  petitions  for  the  benefit  of  the  bankrupt 
law,  can  be  followed  by  the  assignee  in  bankruptcy,  in  the 
hands  of  the  creditors  to  whom  they  have  been  paid,  and  be 
brought  back  for  an  equal  distribution  in  bankruptcy  among 
all  the  creditors  ? 

(5.)  Whether  the  said  conveyance  of  the  14th  of  March, 
with  that  of  the  21st,  if  made  in  contemplation  of  bankruptcy, 
and  for  the  purpose  of  giving  a  preference  to  a  part  over 
their  other  creditors,  is  a  bar  to  their  discharge,  and  a  certifi- 
cate thereof? 

(6.)  Whether  the  Court  should  proceed  now  to  decide  on  the 
matters  in  controversy,  or  wait  until  after  a  discharge  is  either 
allowed  or  refused,  before  deciding? 
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STORY,  J.  As  to  the  first  question,  I  entertain  no 
doubt,  that  the  conveyances  referred  to  in  that  question  are 
fraudulent  conveyances,  within  the  sense  of  the  Bankrupt 
Act  of  1841,  ch.  9,  upon  which  a  proceeding  might  have 
been  had  by  the  creditors  of  the  bankrupts  in  invitum,  under 
the  first  section  of  the  Act.  They  were  obviously  designed 
to  give  certain  creditors  a  priority  and  preference  over  the 
other  creditors  of  the  bankrupt,  and  containing,  as  they  did, 
the  bulk  of  all  their  property,  it  must  be  perceived,  that  they 
contemplated  exactly  what  was  the  natural  result  of  the  acts, 
and  what  the  acts  purported  to  produce,  an  actual  insolvency, 
and  inability  to  pay  all  their  creditors,  and  that  the  convey- 
ances were,  therefore,  made  in  contemplation  of  bankruptcy, 
and  for  the  purpose  of  giving  the  enumerated  creditors  a 
preference  or  priority  over  the  other  creditors,  in  the  sense  of 
the  second  section  of  the  Bankrupt  Act.  This  question  does 
not  seemjnaterial  to  be  decided,  otherwise,  than  in  a  general 
form,  as  a  contemplated  act  of  Bankruptcy,  since,  in  the 
case  before  the  Court,  there  was  no  proceeding  in  invitvm 
by  the  creditors ;  but  the  bankrupts  are  volunteers  in  bank- 
ruptcy. 

As  to  the  second  question,  it  does  not  strike  me,  that  the 
case  falls  within  the  saving  of  the  section  of  the  Bankrupt 
Act,  which  provides  '^  that  all  dealings,  and  transactions,  by 
and  with  any  bankrupt,  bond  Jide  made,  and  entered  into 
more  than  two  months  before  the  petition  filed  against  him, 
or  by  him,  shall  not  be  invalidated  or  affected  by  this  act, 
provided  that  the  other  party  to  any  such  dealings  or  trans- 
actions, had  no  notice  of  a  prior  act  of  Bankruptcy,  or  of 
the  intention  of  the  bankrupt  to  take  the  benefit  of  the  Act." 
It  does  not  appear  to  me,  that  this  proviso  has  any  applica- 
tion whatsoever,  except  to  the  ordinary  dealings  and  transac- 
tions, in  the  common  course  of  business,  where  payments, 
securities,  conveyances,  and  transfers  are  made  between  the 
parties.    These  conveyances  are  in  no  just  sense  such  con- 
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veyances.     They  were  notoriously  made  with  the  intent  to 
give  a  preference  to  certain  creditors.     They  were  volunta- 
rily made, —  the  first,  without  any  knowledge,  or  co-opera* 
tion  of  the  defendants;    the  second    conveyance   to  the 
defendants,  witli  their  knowledge  and  consent,  in  furtherance 
of  the  first,  and  resting  upon  the  same  foundation.     The 
conveyances  to  Titcomb  were  plainly  voluntary,  and  without 
any  consideration,  and  were  also  transferred  to  two  of  the 
defendants.     We  must  treat  all  these  conveyances,  therefcM-e, 
as  nearly  contemporaneous,  and  known  to  the  defendants  to 
contain  a  transfer  of  all  the  property  of*  the  bankrupts,  with 
some  trifling  exceptions,  and  to  be  intended  to  give  certain 
creditors  a  preference  in  contemplation  of  a  breaking  up  of 
Iheir  business,  and  their  immediate  insolvency.    What  is  this, 
but  a  case  of  conveyances  made,  giving  a  preference,  in 
contemplation  of  bankruptcy,  in  the  sense  of  the  second 
section  of  the  act?    The  defendants  must  be  presumed  to 
know  the  law,  and  cannot  set  up  their  ignorance  as  a  justifi- 
cation.    They  must  be  presumed  to  know  the  natural,  nay, 
the  necessary  results  of  these  conveyances  to  be,  that  they 
were  acts  of  Bankruptcy,  within  the  meaning  of  the  first 
section  of  the  Bankrupt  Act,  for  which  a  proceeding  might  be 
had  by  the  creditors  of  the  bankrupt  in  inviium.     The  very 
facts  put  them  upon  inquiry,  and  diligent  inquiry,  to  know, 
whether  the  bankrupts  must  not  thereby  contemplate,  a  state 
of  immediate  insolvency,  and  a  direct  preference  of  a  few, 
over  sthe  other  creditors,  which  would  be  unlawful.     Nay, 
the  facts  were  so  awakening,  and  striking,  that  no  persons 
not  choosing  voluntarily  to  shut  their  eyes,  could  doubt,  that 
the  bankrupts  were  ruined  in  business,  and  unable  to  proceed 
farther;  and  that  if  they  did  not  then  intend  to  seek,  as 
volunteers,  the  benefit  of  the  Bankrupt  Act,  their  creditors 
had  a  right  to  proceed  against  them  in  invitum,  for  the  un- 
lawful preference.     <<  Contemplation  of  Bankruptcy,"  in  the 
sense  of  the  Bankrupt  Act,  is  not  limited  or  confined  to  those 
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cases  only,  where  the  bankfupts  contemplate,  and  intend  to 
be  volunteers  in  bankruptcy,  nor  even  where  they  contem- 
plate future  proceedings  by  their  creditors  against  themselves, 
m  invitum^  under  the  Act ;  but  it  extends  also  to  cases  where 
the  bankrupts  contemplate  a  complete  and  total  stoppage  of 
their  business,  and  trade, —  and  mean,  under  such  circum- 
stances, to  provide  for  preferences  to  particular  creditors,  in- 
jurious to  (he  interests  of  their  other  general  creditors, 
whether  any  proceedings  are,  or  shall  be  injuturo,  instituted 
by  or  against  them,  under  the  Bankrupt  Act,  or  not.  In 
short,  <'  contemplation  of  Bankruptcy,"  means  a  contempla- 
tion of  becoming  a  broken  up  and  ruined  trader,  accordbg 
to  the  original  Bonification  of  the  term;  a  person  whose 
table  or  counter  of  business  is  broken  up,  banau  ruptus. 
In  such  a  case,  if  the  bankrupt  maked  a  conveyance,  giving 
a  preference  to  certain  creditors,  that  is  the  very  act  which 
the  Bankrupt  Act  denounces,  and  declares  a  fraud,  and  con- 
sequently avoids  it,  if  proper  proceedings  in  Bankruptcy  are 
afterwards  instituted,  and  the  parties  are  declared  bankrupts 
under  the  Act.  This  is  no  new  doclrine  in  this  Court.  It 
was  fully  considered  and  stated  in  Hutchins  v.  Taylor,  (S- 
Law  Reporter,  288),  and  in  Arnold  v.  Maynard,  (2  Story,. 
R.  349),  and  has  since  been  repeatedly  acted  upon  in  this 
Court.  Without  going  at  large  into  the  authorities  upon  the 
subject,  spread  through  the  English  Reports,  I  would  merely 
refer  to  the  case  of  PvMng  v.  Tucker,  (4  Barn.  &  Aid.  382), 
as  being  of  itself  almost  decisive  of  the  question.i 

As  to  the  third  question,  it  is,  in  my  judgment,  completely 
covered  by  the  reasoning  in  the  case  Er  parte  Foster,  (2 
Story,  R.  131),  although  the  point  was  not  necessary  to  be 
decided  in  that  case.  The  argument,  however,  presented  it 
fully  for  the  consideration  of  the  Court,  and  it  was  not, 

1  See  also  Mont  v.  The  Cohannet  Bank,  ante,  p.  364  and  CUbson  v. 
Jlfwftett,  4  Mann.  &  Giang.  R.  160, 164. 
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therefore,  an  obiter  dictum,  but  was  relied  on  by  the  Court,  as 
a  part  of  the  reasoning,  which  conducted  ^  to  the  conclusion 
at  which  it  arrived.  The  result  of  that  reasoning  is,  that  if 
an  attachment  is  made  by  any  creditors,  and  afterwards,  and 
before  judgment  in  the  suits,  the  debtor  files  his  petition  in 
Bankruptcy,  and  before  the  debtor  can  regularly  be  declared 
a  bankrupt,  the  creditors,  knowing  all  the  facts,  take  judg- 
ment, and  levy  their  execution  upon  the  property  attached, 
and  the  debtor  is  afterwards  declared  a  bankrupt  upon  his 
petition,  the  judgment  and  levy  are  to  be  treated  as  a  fraud 
upon  the  Bankrupt  Act,  designed  to  produce  an  undue  pref- 
erence, against  the  policy  of  that  Act. 

But  in  the  present  case,  there  is  a  still  stronger  ground,  on 
which  to  rest  the  decision  on  this  point.  The  judgment 
creditors  by  their  judgments  could  acquire  and  hold  no  other 
title,  than  that  which  the  bankrupt  himself  had,  and  held  at 
the  time  of  the  levy,  with  all  its  infirmities  and  defects. 
Now,  it  is  plain,  that  the  conveyances  made  by  the  bankrupts 
(already  referred  to),  were  good  and  operative  against  the 
bankrupts  themselves.'  They  are  also  good,  at  the  common 
law,  against  all  creditors  generally,  (although  they  gave  pref- 
ences  to  certain  creditors  over  the  rest,)  so  far  as  respected 
all  the  creditors  assenting  thereto,  unless  they  were  not  bond 
fide  conveyances,  but  made  with  design  to  defraud  creditors. 
Now,  there  is  no  ground  to  say,  at  least,  upon  any  of  the 
facts  at  present  apparent  on  the  face  of  this  case,  that  these 
conveyances,  as  to  the  real  estate  in  controversy,  were  not 
made  bona  fide,  as  mortgages,  or  securities,  or  assignments, 
for  the  benefit  of  the  defendants,  and  other  creditors  named 
therein.  If  they  are  to  be  treated  as  fraudulent  at  all,  they 
are  so  only  under  the  Bankrupt  Act ;  and  the  judgment 
creditors  cannot  protect  themselves,  by  attempting  to  avail 
themselves  of  such  a  fraud,  under  the  Bankrupt  Act,  to 

^  See  1  Stoiy  on  Eq.  Jorisp.  §  371,  and  aathorities  there  cited. 
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defeat  the  very  policy  of  the  Act  itself.  But  this  is  not  the 
whole  ground  of  the  objection.  From  what  has  been  already 
suggested  in  answer  to  the  first  question,  these  very  convey- 
ances were  not  only  a  fraud  upon  the  Bankrupt  Act,  but 
they  were  actually  acts  of  Bankruptcy,  for  which  proceed- 
ings might  be  had  under  the  Bankrupt  Act  in  invitum;  and 
as  acts  of  Bankruptcy,  the  title  of  the  bankrupts  became 
thereby  subject  to  the  operation  of  the  Bankrupt  Act,  and 
was  divested  eo  in$tani%y  by  relation,  when,  and  as  soon  as  the 
debtors  were  declared  bankrupts,  and  an  assignee  was  appoint- 
ed. In  other  words,  being  acts  of  Bankruptcy,  and  void,  and 
fraudulent  under  the  Bankrupt  Act,  the  assignee,  as  soon  as 
be  was  appomted,  became  entitled  to  the  property,  for  the 
benefit  of  the  creditors  generally,  by  relation,  from  the  time 
when  these  conveyances  were  executed ;  so  that  his  title 
would  overreach  that  of  any  subsequent  attaching  creditors, 
who  should  consummate  their  attachments  by  a  judgment  and 
levy,  since  they  could  attach  and  levy  only  upon  the  right 
and  title  which  the  debtors  possessed,  at  the  time  of  their 
attachments. 

It  is  very  clear,  that  a  judgment  creditor  does  not  stand, 
under  a  levy,  in  the  same  situation  as  a  hand  fide  purchaser 
for  a  valuable  consideration  without  notice.  A  judgment 
creditor  is  entitled  to  take  in  execution,  under  his  judgment, 
all  that  then  rightfully  belongs  to  his  debtor,  and  nothing 
more,  inasmuch  as  he  stands  merely  in  the  place  of  the 
debtor.  This  was  expressly  so  held  by  Lord  Cottenham,  in 
Newlandt  v.  Paynier^  (4  Mylne  &  Craig,  408),  which  is  a 
very  strong  case,  and  by  Mr.  Vice  Chancellor  Wigram,  in 
Langtan  v.  JEfor^on,  (1  Hare  R.  549),  and  Whiiwarth  v. 
^  Gaugain,  (the  English  Jurist  for  May  4,  1844,  p.  374,  376). 
A  like  doctrine  was  in  effect  held  in  Prieit  v.  Rice,  (I  Pick. 
R.  164),  and  Briggs  v.  French,  (2  Sumner,  R.  251).  The 
judgment  creditors,  then,  in  the  present  case  could  by  their 
levy  take  no  other  or  better    title  than  that,  which  then 
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belonged  to  the  debtors,  and  that,  as  we  have  seen,  was 
subject  to  be  devested,  and  was  subsequently  devested  in 
favor  of  the  ass^nee  under  the  bankruptcy.  And  besides  ; 
the  judgment  creditors  made  their  levy  with  a  full  knowl- 
edge of  the  nature  and  character  of  these  conveyances,  and 
must  be  deemed  to  have  notice  of  all  the  legal  infirmities 
and  consequences  attached  thereto.  The  case  of  Doc  v. 
Britain^  (2  Barn.  &  Aid.  93),  is  strongly  in  point  to  show 
that,  after  an  act  of  Bankruptcy,  the  title  of  the  assignee  takes 
effect  from  that  act,  so  as  to  devest  any  subsequent  disposition 
of  the  property  made  by  the  bankrupt.^ 

As  to  the  fourth  point,  it  is  completely  disposed  of  by  the 
suggestions  already  made.  Creditors  taking  under  a  convey- 
ance, fraudulent  under  the  Bankrupt  Act,  can  be  in  no  better 
predicament  than  the  grantees,  under  the  assignment  made 
for  their  benefit.  They  must  be  taken  to  be  perfectly  con- 
usant of  the  nature  and  legal  operation  of  the  title,  under 
which  they  claim,  and  to  have  full  notice  of  the  fiicts,  and  of 
the  law  bearing  on  their  title.  They  are,  in  no  sense,  to  be 
treated  as  purchasers,  but  simply  as  creditors  claiming  under 
a  defective  title,  —  a  title,  which  must  yield  to  that  of  the 
assignee  in  Bankruptcy,  who  represents  the  rights  and  inter- 
ests of  all  the  creditors. 

As  to  the  fifth  question,  since  the  bankrupt  is  not  before 
the  Court,  I  should  feel  a  difficulty  in  deciding  it,  if  the 
language  of  the  second  section  of  the  Bankrupt  Act  did  not 
seem  to  be  peremptory  upon  the  point.  That  section  de- 
clares tliat  "  the  person  making  such  undue  preferences  shall 
receive  no  discharge  under  the  provisions  of  the  Act."  It 
has  been  already  decided  in  answer  to  the  preceding  ques- 
tions, that  these  conveyances  did  make  an  undue  preference 
in  fraud  of  the  Bankrupt  Act. 

As  to  the  sixth  question,  it  seems  to  me,  that  the  District 

1  See  also  Z^  Y.Batt,  11  Mees.  &  Wels.  531, 533. 
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Court  may^  and  should  proceed  to  decide  the  four  first  ques- 
tions, without  waiting  for  the  decision  upon  the  right  of  the 
bankrupt  to  his  discharge,  if  he  applies  for  it.  The  other 
questions  are  properly  before  the  Court  upon  the  present  peti- 
tion of  the  assignee. 

I  shall  direct  a  certificate  to  be  sent  upon  all  the  adjourned 
questions,  according  to  the  opinions  herein  expressed.  The 
answers  to  all  are  in  the  afiirmative. 
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John  Taylor,  et  al.  v.  Daniel  Carpenter. 

Whxrx  the  Plaintiffs  were  manufactaren,  in  England,  of «« Taylor's  Persian 
Thread," — and  the  defendants,  in  America,  imitated  their  names,  trade 
marks,  envelopes,  and  labels,  and  placed  them  on  thread  of  a  different 
manu&cture ;  it  was  held^  that  it  was  a  fraudulent  infringement  by  the 
defendants  of  the  right  of  the  plaintiff,  for  which  Equity  would  grant  relief; 
whether  other  persons  had,  or  had  not  done  the  same. 

In  the  Courts  of  the  United  States,  alien  friends  are  entitled  to  claim  the 
same  protection  of  their  rights^  as  citizens. 

Bill  in  Equity  for  an  Injunction  and  other  relief.  The  Bill 
in  substance  stated :  "  That  the  plaintiffs  are  subjects  of  the 
Clueen  of  Great  Britain,  and  for  many  years  past  have  been 
very  extensively  engaged  in  manufacturing  and  selling  cotton 
sewing  thread,  as  well  in  the  United  States  as  in  England, 
which  is  put  up  for  sale  on  spools  labelled  on  the  top  <  Tay- 
lor's Persian  Thread/  and  on  the  bottom  <  J.  &  W.  Taylor, 
Leicester,'  with  the  number  of  the  thread,  and  number  of 
yards  on  each  spool,  and  with  other  devices  thereon,  for  the 
purpose  of  distinguishing  their  Spool  Threads  described  in 
ithe  said  bill,  from  Spool  Thread  manufactured  by  others. 
JL  portion  of  said  spools  were  red,  and  a  portion  of  them 
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black,  according  to  the  number  of  yards  on  each  ;  that  the 
complainants  have  established  agencies  in  the  United  States 
for  the  sale  of  their  threads  in  Boston^  New  York,  &c.,  and 
have  employed,  and  employ  a  general  agent,  viz :  B.  Warbmr- 
ton,  who  resides  in  New  York ;  that  in  order  to  guard  against 
frauds,  the  complainants  caused  their  threads  to  be  enclosed 
in  envelopes,  some  bearing  a  stamp  of  a  coat  of  arms  and 
motto,  others  bearing  a  stamp,  inscription  or  caution  to  pur* 
chasers  in  the  words  following :  <<  The  Persian  Thread  made 
by  J.  <&  W.  Taylor  is  labelled  on  the  top  of  each  spool,  Tay- 
lor's Persian  Thread,  and  on  the  bottom  J.  &  W.  Taylor, 
Leicester.    Th^  above  is  for  the  protection  of  buyers  against 
piratical  articles  of  inferior  quality,  fraudulently  labelled  with 
the  name  of  Taylor."     That  the  defendant  has  extensively 
manufactured  and  sold  spurious  threads  of  inferior  quality, 
put  up  on  spools  similar  to  those  used  by  complainants,  and 
colored,  stamped  and  labelled,  and  enclosed  in  envelopes  re- 
sembling exactly  the  spools,  labels,  devices,  trade  marks  and 
envelopes  used  by  the  complainants ;  that  this  conduct  of  the 
defendant  has  greatly  injured  the  complainants,  not  only  by 
depriving  them  of  the  profits  on  the  sale  of  large  quantities 
of  their  own  threads,  but  by  the  prejudice  to  the  reputation 
of  the  article  manufactured  by  them,  caused  by  the  inferior 
quality  of  the  threads  sold  by  the  defendants. 

The  complainants  further  state,  that  they  have  obtained 
specimens  of  such  spurious  threads,  &c.,  which  they  are 
ready  to  exhibit  to  the  Court ;  that  they  filed  their  bill  against 
the  defendant,  before  the  Chancellor  of  New  York,  substan- 
tially alleging  the  same  grievances  as  are  set  forth  in  this 
bill ;  —  that  the  defendant  by  his  answer  admitted,  that  he 
had  used  the  name,  and  trade  marks  of  the  complainants  as 
set  forth  in  their  said  bill,  but  denied  that  the  article  manu- 
factured by  him  was  inferior  to  that  of  the  complainants. 
They  charge,  that  the  said  conduct  of  the  defendant  is  a 
fraud,  as  well  on  them,  as  on  the  citizens  of  this  Common- 
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wealth,  and  of  the  United  States,  purchasing  said  spurious 
threads  as  genuine,  and  they  pray  for  an  iryutictian  against 
the  defendant,  and  for  an  account. 

The  Defendant  in  his  Answer  admits,  that  the  plaintiffs  are 
aliens  residing  in  Leicester,  England,  and  they,  or  others, 
using  the  said  name,  have  been  engaged  in  vending  Sewing 
Cotton  Threads,  in  New  York  and  Boston  ;  but  he  does  not 
admit  that  they  are  the  manufacturers  thereof,  but  alleges, 
that  they  purchase,  and  wind  it  on  spools  labelled  and  mark* 
as  in  the  bill  set  forth,  and  enclosed  in  envelopes  as  described 
in  the  bill ;  that  the  threads  so  vended  by  complainants  have 
acquired  a  good  reputation  in  the  United  States,  but  that  the 
reputation  of  the  same  had  fallen  off  before  he  began  to  put 
up  threads ;  that  he  has  been  informed  and  believes,  that 
during  the  last  three  or  four  years,  large  quantities  of  thread 
have  been  spooled  and  labelled  and  packed  as  "  Taylor's 
Thread  "  or  ^*  Persian  Thread,"  in  England,  by  persons  other 
than  complainants,  and  exported  to  the  United  States  as  the 
thread  of  the  complainants,  so  publicly,  that  the  complain- 
ants knew  the  same,  or  were  legally  affected  with  notice 
thereof;  that  his  thread  is  as  good  as  that  of  the  complain- 
ants ;  that  he  has  put  up  thread  on  black  spools  labelled  as 
aforesaid,  in  envelopes  similar  to  those  described  by  complain- 
ants as  being  printed  in  raised  letters  ;  but  that  he  never  put 
up  thread  in  envelopes  bearing  a  coat  of  arms,  &c.,  on  red 
spools,  or  on  spools  labelled  300  yards,  or  with  a  coat  of 
arms,  &c.  That  he  has  consigned  his  thread  to  F.  D.  Ellis 
for  sale,  as  his  agent,  and  always  instructed  him  to  inform 
purchasers,  that  they  were  of  domestic  manufacture ;  that  he 
is  informed  by  Ellis,  and  believes,  that  he  never  pretended 
that  the  said  threads  were  those  vended  by  complainants, 
and  that  he,  the  defendant,  never  sold  any  under  such  pre- 
tence—  on  the  contrary  they  always  informed  purchasers, 
that  the  said  threads  were  of  domestic  manufacture,  and  not 
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made  or  put  up  by  the  complainants ;  that  the  complainants 
are  aliens,  and  have  no  exclusive  right  of  vending  spool  cotton 
thread,  put  up,  labelled  and  marked  in  the  manner  set  forth 
by  the  bill ;  that  the  defendant  had  full  right  and  lawful  au- 
thority to  manufacture  and  put  up  on  spools,  and  with  labels, 
in  all  respects  similar  to  those  of  the  complainants,  and  to 
sell  the  same  in  the  United  States,  without  becoming  liable  to 
the  plaintiffs  for  so  doing.  He  denies,  that  any  citizens  of 
the  United  States  have  been  damnified.  He  avers  that  for 
six  or  seven  years  before,  and  ever  since  he  commenced  put- 
ting up  threads  as  aforesaid,  divers  persons  other  than  the 
complainants  or  defendants,  have  manufactured  and  put  up 
thread  on  spools,  colored,  labelled  &c.y  in  the  same  manner 
as  alleged  by  the  complainants,  for  sale,  in  the  United  States, 
so  publicly,  that  the  complainants  or  their  agents,  either  knew 
the  same  or  were  affected  with  notice  thereof;  that  accord- 
ing to  the  custom  of  trade,  he,  the  defendant,  is  not  liable  or 
accountable  to  the  complainants,  or  to  any  foreign  manufac- 
turer or  trader,  for  using  in  the  United  States  their  marks, 
numbers,  labels,  names,  stamps,  figures,  designs,  &c.  The 
defendant  admits  the  commencement  of  a  suit  by  the  com- 
pMnant  against  him  in  New  York,  and  that  he  answered  the 
same  in  haste,  &c.,  and  he  submits,  that  as  the  matter  in  dis- 
pute here  is  involved  in  the  suit  in  New  York,  he  ought  not 
to  be  held  further  to  answer  before  (he  Court  here. 

The  cause  was  briefly  argued  by  C.  P.  Sf  B.  JR.  Curtis  for 
the  plaintiff,  as  follows : 

The  points  of  defence  set  up  by  the  answer  seem  to  be ; 

(1).  That  the  complainants  are  aliens,  and  for  this  cause 
not  entitled  to  the  protection  sought  by  the  bill. 

(2).  That  persons  other  than  the  complainants  have  man- 
ufactured and  put  up  for  sale,  and  have  vended  threads  on 
spools  &c.,  similar  to  those  of  the  complainants,  and  with 
their  knowledge,  express  or  constructive. 
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(3).  That  the  defendant  has  not  sold  thread  put  up  on  red 
spools,  nor  contained  in  any  but  one  description  of  the  com- 
plainant's envelopes. 

(4).  That  the  defendant  has  not  sold  any  threads  put  up, 
&c.,  in  imitation  of  the  complainants'  without  giving  notice 
to  the  purchasers,  that  they  were  not  threads  of  the  manufac^ 
ture  of  complainants. 

The  defendant  admits  that  he  has  imitated  the  names, 
trade  marks,  &c.,  of  the  complainants,  on  black  spools,  and 
has  sold  a  large  quantity  of  them  contained  in  envelopes, 
with  the  inscription  in  raised  letters,  set  forth  in  the  bill. 

The  depositions  filed  in  the  case,  show  that  Ellis,  the  de- 
fendant's agent,  has  sold  threads  marked,  put  up,  <tc.,  in 
imitation  of  the  plaintiff's  threads,  on  both  descriptions  of 
spools,  and  without  giving  notice  to  the  purchaser  of  its  not 
being  genuine  "  Taylor's  Persian  Thread." 

No  evidence  is  produced  by  the  defendant  to  show  that 
other  persons  have  imitated  the  manufacture  of  the  plaintiffs, 
and  sold  the  simulated  article,  with  or  without  plaintiff's 
knowledge.  And,  if  proved,  it  would  be  immaterial,  unless 
shown  to  be  so  general  and  so  well  known  to  the  plaintiffs  as 
to  be  evidence  of  an  abandonment  by  them  of  their  names 
and  trade  marks. 

An  alien  (friend)  is  entitled  to  the  same  civil  remedies  in 
the  Courts  of  the  United  States,  at  law  or  in  equity,  that  a 
citizen  of  the  United  States  enjoys.  —  (Act  of  Congress  24 
Sept.  1789,^  11). 

In  Snowden  v.  Noah  (Hopkins  R.  347),  and  Bell  v.  Locker 
(8  Paige.  75),  the  doctrine  was  held,  that  a  bill  for  an  injunc- 
tion might  be  maintained  by  a  citizen  of  the  United  States, 
against  one  who  assumes  the  name  of  the  complainants'  news- 
paper, for  the  purpose  of  imposing  on  the  public  and  sup* 
planting  complainant  in  the  good-will  of  his  paper.  This 
principle  is  the  same  as  that  which  is  contended  for  the 
plaintiffs. 
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The  recent  case  of  Coates  v.  Thayer^  before  Judge  Story, 
is  also  directly  in  point.  That  was  a  bill  for  an  injunction  by 
alien  plaintiffs  against  engravers.  An  injunction  was  order- 
ed, notwithstanding  the  defendant's  exception  to  the  alienage 
of  the  plaintiffs. 

The  plaintiffs  in  this  suit  are  entitled,  by  the  course  and 
proceedings  of  courts  of  equity,  to  call  on  this  Court  to  re- 
strain the  defendant  from  fraudulently  using  the  names  of  the 
plaintiffs. 

An  injunction  was  granted,  on  the  filing  of  the  bill  in  this 
case,  which  the  complainants  now  ask  to  have  made  per- 
petual. 

STORY,  J.  I  have  not  the  slightest  doubt,  in  the  pres- 
ent case,  that  a  perpetual  injunction  ought  to  be  granted. 
The  case  presented  is  one  of  unmitigated  and  designed 
infi^ngement  of  the  rights  of  the  plaintiffs,  for  the  purpose  of 
defrauding  the  public  and  taking  from  the  plaintiffs  the  fair 
earnings  of  their  skill,  labor  and  enterprise. 

Various  grounds  of  objection  are  suggested  in  the  answer 
of  the  defendant,  none  of  which  appear  to  me  to  be  of  any 
validity.  First,  it  is  suggested,  that  the  plaintiffs  are  aliens. 
Be  it  so.  But  in  the  Courts  of  the  United  States,  under  the 
Constitution  and  Laws,  they  are  entitled,  being  alien  friends, 
to  the  same  protection  of  their  rights  as  citizens.  There  is 
no  pretence  to  say,  that  if  a  similar  false  imitation  and  use 
of  the  labels  of  a  citizen  put  upon  his  own  manufactured 
articles,  had  been  designedly  and  fraudulently  perpetrated 
and  acted  upon,  it  would  not  have  been  an  invasion  of  his 
rights,  for  which  our  law  would  have  granted  ample  redress. 
There  is  no  difference  between  the  case  of  a  citizen  and  that 
of  an  alien  friend,  where  his  rights  are  openly  violated. 

Another  objection  is,  that  the  defendant  has  not  had  all 
descriptions  of  thread  put  up  on  spools,  and  labelled  by  the 
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plaintiffs.  That,  if  true,  would  make  no  difference.  It  is 
sufficient,  if  there  be  a  violation  of  their  rights  by  the  defend- 
ant, in  imitating  and  using  any  of  the  labels  and  spools,  with 
a  view  to  deceive  the  public.  There  is  no  evidence  to 
establish,  that  the  public  were  either  forewarned,  or  fore- 
armed, as  to  the  deception.  In  point  of  fact,  it  appears 
from  the  evidence,  that  the  defendants  has  imitated,  and  sold 
both  descriptions  of  spools  and  labels,  red  and  black,  of  the 
plaintiff's. 

Again,  it  is  said,  that  other  persons  have  imitated  the  same 
spools  and  labels  of  the  plaintiffs,  and  sold  the  manufacture. 
But  this  rather  aggravates,  than  excuses  the  misconduct,  un- 
less done  with  the  consent,  or  acquiescence  of  the  plaintiffs, 
which  there  is  not  the  slightest  evidence  to  establish ;  or  that 
the  plaintiffs  ever  intended  to  surrender  their  rights  to  the 
public  at  large,  or  to  the  invaders  thereof,  in  particular. 

I  do  not  quote  cases,  to  establish  the  principles  above 
stated.  They  are  very  familiar  to  the  profession  ;  and  are 
not  now  susceptible  of  any  judicial  doubt.^  I  shall  accord- 
ingly decree  a  perpetual  injunction. 


1  See  3  Story  Eq.  Jurisp.  §  951. 
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Daniel  Pope,  et  al.  v.  Thomas  Nickerson,  et  al. 

Tbx  schooner  Annawan,  bound  from  Malaga  to  Philadelphia,  and  owned  in 
MaMaehuaetta,  having  on  board  a  cargo  of  fruit  and  wine,  was  obliged 
from  stress  of  weather,  to  put  into  Bermuda,  where  she  was  surreyed  and 
repaiiedf  and  the  damaged  part  of  the  cargo  was  sold,  and  the  proceeds 
appropriated  to  the  payment  of  the  repairs,  and  the  balance  required  for 
the  repairs  wae  raised  on  a  bottomry  bond,  on  the  vessel,  freight,  and 
cargo.  The  Teasel  then  proceeded  with  the  remainder  of  the  cargo,  and 
some  copper  on  freight,  and  was  again  forced,  by  stress  of  weather,  to  put 
back  to  Bermuda,  where,  after  a  survey,  the  captain  sold  the  vessel  and 
the  whole  cargo,  and  with  the  proceeds  paid  the  whole  money  on  the 
bottomry  bond,  and  detained  the  balance.  The  vessel  was  subsequently 
repaired,  and  brought  to  Philadelphia,  with  the  sound  part  of  the  cargo. 
The  present  action  is  brought  by  the  shippers,  to  recover  the  whole  cai^. 
It  was  held; 

1st.  That  the  responsibility  of  the  owners  of  the  schooner  is  governed  by 
the  laws  of  Massachusetts,  where  the  owners  reside,  and  not  of  Pennsyl- 
vania, or  Spain. 

2d.  That  the  defendants  are  liable  personally  to  the  plaintiffs,  for  the  monies 
of  the  shipper  appropriated  by  the  master  towards  the  repairs  of  the  ship, 
before  the  bottomry  bond  was  given. 

3d.  That  the  defendants  are  not  liable  to  the  plaintifib  lor  the  monies  sub- 
sequently  applied  by  the  master  to  the  payment  of  the  bottomry  bond ; 
nor  for  the  wrongful  act  of  the  master  in  selling  the  sound  part  of  the 
cargo. 

4th.  That  the  sale  of  the  perishing  articles,  and  the  appropriation  of  the 
prooeede  theieoi^  to  the  repairs  of  the  ship,  was  justifiable ;  but  that  the 
sale  of  the  sound  part  of  the  cargo  was  unjustifiable,  and  that  the  master- 
is  responsible  for  the  proceeds  of  such  sale  to  the  shippers. 

5th.  That  no  genera]  average  is  now,  in  this  caee,  due  to  the  defendants ;. 
but  the  general  average  should  be  applied  pro  tanio^  as  property  of  the* 
ship-owners,  in  relief  of  the  owners  of  the  cargo,  towards  the  bottomry- 
bond. 

By  the  laws  of  Spain,  and  of  Massachusetts,  the  liability  of  the  owners  for- 
the  acts  of  the  master  is  limited  to  the  value  of  the  vessel,  and  her 
freight,  and  does  not  include  a  general  liability  to  the  full  extent  of  the 
loss  or  damage  to  the  shippers,  as  by  the  laws  of  Pennsylvania. 

The  maater  of  a  vessel  has  no  power  to  bind  the  owners  beyond  the  au- 
thority given  to  him  by  them,  and  the  extent  of  that  authority  must  be 
limited  to  their  express  or  implied  instructions,  or  to  the  law  of  the  couur- 
try,  to  which  the  ship  belongs,  and  in  which  they  reside. 

The  validity,  nature,  and  interpretation  of  contracts,  is  governed  by  the  law- 
of  the  place  where  they  are  to  be  performed  ;  unless  they  are  void  by  the 
law  of  the  place  where  they  are  made. 

VOL.  Ill  40 
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The  cawf  of  Malpiea  y.  McKown^  (1  Miller,  Loaisiana,  R.  240),  and  of 
Jtrago  Y.  CuTT^^  (1    Miller,   Loaiaiana,    R.  258),    commented    upon* 

Bottomry  bondi,  are  not  to  be  conatmed  atrictlj,  bot  liberally,  ao  aa  to 
carry  into  effect  the  intention  of  the  partiea. 

The  holder  of  a  bottomry  bond  will  not  loie  hia  money,  where  the  non>per- 
formance  of  the  yoyage  haa  not  been  oecaaioned  by  the  enomerated 
perila,  bat  haa  ariaen  from  the  fault  or  miicondnct  of  the  maater  or 
owner. 

In  caaea  of  bottomry,  a  loaa,  not  atrictly  total,  cannot  be  turned  into  a  tech- 
nical total  loaa,  by  abandonment,  ao  aa  to  ezcuae  the  borrower  from  payment ; 
eyen  although  the  expenae  of  repairing  the  ahip  exceeda  her  yalue. 

The  maater  of  a  yeiael  haa  a  right  to  aell  a  part  of  the  cargo  to  make  repaira, 
or  to  furniah  neceaaariea  for  the  completion  of  the  yoyage,  and,  by  the 
general  law  in  England  and  America,  the  owner  would  be  reaponaible 
therefor  to  the  ahipper  for  the  full  amount,  whatever  it  might  be.  It 
seenUf  that  this  rule  would  only  apply,  in  caae  the  yeiael  arriyed  at  her 
port  of  deatination,  and  not  otherwise. 

The  only  operation  of  the  Statute  in  Maaaaohuaetta  on  thta  rule,  ia  to  re* 
atrict  the  liability  of  the  ownera  to  the  yalue  of  the  ahip  and  freight. 
But  the  shippera  haye  a  personal  claim,  and  a  lien  therefor  on  the  ahip  and 
freight,  which  attachea  the  moment  the  gooda  are  appropriated. 

The  Statute  of  Maaaachusetta  haa  reference  only  to  caaea  where  the 
maater  ib  guilty  of  tort  or  miacondnct,  —  and  not  to  caaea  of  contracta 
by  the  maater  made  lawfully,  and  within  the  acope  of  hia  authority. 

The  maater  haa  no  right  to  aell  the  cargo,  or  any  portion  thereof^  unleaa 
in  caae  of  a  moral  neceaaity,  in  order  to  preyent  a  greater  low  to  the 
ahippera. 

Assumpsit.  The  parties  agreed  upon  the  following  state- 
ment of  facts : 

*'  This  is  an  action  of  assumpsit  on  four  bills  of  lading, 
signed  by  the  master  of  the  schooner  Annawan,  belonging  to 
the  defendants,  for  a  cargo  of  fruit  and  wine,  shipped  on 
board  of  her  at  Malaga,  and  consigned  to  the  plaintiffs  at 
Philadelphia. 

The  vessel,  being  seaworthy,  sailed  from  Malaga  on  the 
10th  of  October,  1840,  and  having  experienced  severe  weath- 
er, by  which  she  sustained  damage  on  the  S8th  of  Novem- 
ber, the  master  decided,  for  the  preservation  of  the  vessel  and 
cargo,  to  run  for  the  nearest  port,  and  arrived  at  St.  George's 
Bermuda,  on  December  5th. 

On  her  arrival  a  survey  was  held  on  the  vessel  and  cargo. 
The  former  was  ordered  to  be  repaired,  and  such  parts  of  the 
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latter  as  were  damaged,  and  in  a  perishable  condition,  were 
ordered  to  be  sold. 

Such  sale  was  accordingly  made,  and  the  proceeds,  amount- 
ing to  $1029.70,  were  appropriated  by  the  master  towards  de- 
fraying the  expenses  of  the  repairs.  For  the  residue  of  the 
amount  necessary  for  that  purpose,  the  master  procured  funds 
by  a  Bottomry  Bond,  viz.  ^1828.75. 

The  bond  recites  in  the  preamble  a  necessity  for  hypothe- 
cating both  vessel,  freight  and  cargo,  but  only  the  vessel  is 
named  in  the  obligating  part.  The  lender  testifies,  that  it 
was  the  intention  to  include  the  cargo.  The  repairs  being 
completed,  the  vessel  took  on  board  such  of  the  cargo  as  had 
not  been  sold,  and  some  copper  on  freight,  and  sailed  for 
Philadelphia  on  February  the  4th,  1841. 

She  again  encountered  severe  weather  and  lost  a  foremast, 
maintopmast,  and  jibboom,  so  that  it  was  necessary  to  cut 
away  every  thing,  to  get  clear  of  the  wreck,  and  she  was  oblig- 
ed to^ut  back  to  Bermuda,  where  she  arrived  on  the  18th. 

She  was  again  surveyed,  and  an  estimate  made  of  the  ex- 
penses of  repairs,  upon  which  the  master  concluded  not  to 
repair  her,  but  to  abandon  the  vessel  and  cargo,  and  to  sell 
them. 

A  survey  was  held  on  the  cargo,  in  which  it  was  ascertain- 
ed, that  part  of  the  cargo,  which  consisted  of  fruit,  was  gene- 
rally heated,  and  in  a  perishable  condition  ;  and  the  surveyors 
recommended,  that  it  should  be  sold, — which  was  accordingly 
done.  The  master,  having  sold  the  vessel,  concluded  to  sell 
the  wine  also,  which  was  done.  The  proceeds  of  the  vessel 
were  applied  to  the  payment  of  the  bond,  and  being  insuffi- 
cient for  its  satisfaction,  the  agents  of  the  vessel  appointed 
by  the  master,  who  also  were  the  holders  of  the  bond,  took 
the  residue  of  the  proceeds  of  the  cargo  ;  and  the  balance, 
amounting  to  about  $1800,  was  paid  to  the  master. 

The  vessel  was  not  insured,  and  the  master  was  not  in- 
terested therein.    The  sum  received  by  him  has  been  retain- 
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ed  by  him,  be  declining  to  pay  it  to  tbe  owners  of  the  cargo^ 
unless  they  would  give  a  receipt  in  full,  releasing  both  him 
and  the  owners  of  the  vessel  from  all  further  demands,  and 
the  owners  of  the  vessel  declining  to  receive  it,  on  the  ground 
that  they  had  no  interest  in  it. 

The  plaintiffs  claim  the  whole  of  the  caigo  shipped  at 
Malaga. 

The  defendants  deny  that,  under  the  circumstances,  they 
•  are  liable  at  all,  but  contend,  that,  if  liable  at  all,  they  are 
only  liable  for  the  actual  proceeds  of  the  cargo  after  deduct- 
ing its  con  tributary  proportion  thereof  to  all  the  expenses 
tod  charges  incurred  in  general  average. 

The  writ,  protest,  surveys.  Bottomry  Bond,  invoice  accounts 
of  Foyard  and  Smith,  the  vessel's  agents  at  Bermuda,  deposi- 
tions taken  there,  bills  of  lading  and  statements  of  general 
average,  form  a  part  of  the  case  for  the  use  of  either  party. 

The  case  is  submitted  to  the  Court  to  decide,  whether  the 
defendants  are  liable,  and  if  so,  on  what  principles  the  dam- 
ages are  to  be  assessed ;  and,  if  necessary,  the  cause  may  be 
sent  to  an  auditor  to  ascertain  tbe  amount.  Costs  follow  the 
result. 

Neither  party  is  precluded  by  the  statement  from  referring 
to  any  other  fact  appearing  on  the  other  papers  of  the  case.'' 

The  Bottomry  Bond  referred  to  in  the  statement  was  as 
follows : 

"  These  are  to  certify  to  all  whom  it  may  concern,  that  on 
the  day  of  the  date  hereof,  personally  appeared  before  me,  the 
Consul  aforesaid,  John  Scott  Fisher,  of  the  town  of  Saint 
George  in  the  said  Islands  of  Bermuda,  merchant,  tbe  depo- 
nent named  in  the  affidavit  hereunto  annexed,  being  a  person 
well  known,  and  worthy  of  good  credit,  and  by  solemn  oath 
which  the  said  defendant  then  took  before  me  upon  the  Holy 
Evangelists  of  Almighty  God,  did  solemnly  and  sincerely  testi- 
fy and  depose  to  be  true,  the  several  matters  and  things  men- 
tioned and  contained  in  the  said  annexed  affidavit.     In  testi- 
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mony  whereof  I,  the  Consul  aforesaid,  have  caused  my  seal 
of  office  to  be  hereunto  put  and  affixed,  and  also  the  bond 
mentioned  in  the  said  affidavit  to  be  hereunto  annexed  ;  dated 
at  the  town  of  Saint  George  in  the  Islands  of  Bermuda  afore- 
said, the  second  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-one." 

"  John  Scott  Fisher,  of  the  town  of  Saint  Greorge  in  the 
Islands  of  Bermuda,  merchant,  maketh  oath  and  saith,  that 
he  was  present  and  did  see  Isaiah  Atkins,  master  of  the 
American  schoon  er  ervessel  called  the  *  Annawan  '  now  lying 
in  the  harbor  of  Saint  Greorge  in  the  said  Islands,  duly  sign 
and  seal,  and  as  his  act  and  deed  deliver  the  Bottomry  Bond 
hereunto  annexed,  bearing  date  the  second  day  of  February  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty 
one.  And  that  the  name  "  Isaiah  Atkins  "  thereunto  set  as 
the  name  of  the  party  executing  the  same  is  of  the  proper 
handwriting  of  him  the  said  Isaiah  Atkins,  and  that  the  names 
«  William  Arthur  Outerbridge  "  and  "  John  Scott  Fisher," 
respectively  set  or  subscribed  as  witnesses  to  the  execution 
of  the  said  Bottomry  Bond  are  of  the  proper  handwriting  of 
the  said  John  Scott  Fisher  and  of  the  said  William  Arthur 
Outerbridge  respectively,  John  Scott  Fisher." 

<<  Know  all  men  by  these  presents  that  I,  Isaiah  Atkins,  of 
Provincetown,  State  of  Massachusetts,  in  the  United  States 
of  America,  master  of  the  American  schooner  or  vessel  call- 
ed the  *^  Annawan,"  of  the  burthen  of  one  hundred  and 
twenty-three  tons  and  fifty  ninety-fifth  parts  of  a  ton,  or 
thereabouts,  belonging  to  Thomas  Nickerson,  Ebenezer  At- 
kins, Jonathan  Nickerson,  Abraham  Smalley,  Isaac  Smalley, 
Robert  P.  Miller,  Stephen  Nickerson,  and  Samuel  Soper  of 
Provincetown  aforesaid,  in  the  State  of  Massachusetts  afore- 
said, and  now  riding  at  anchor  in  the  port  of  Saint  George  in 
the  said  Islands  of  Bermuda,  are  held  and  firmly  bound  un- 
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to  Augustus  John  Foyard,  and  Samud  Satton  Smitb,  of  the 
town  of  Saint  Qeorge  in  the  Islands  aforesaid,  merchantSi  in 
ttie  sum  of  four  thousand  and  twenty-three  dollars  and  fifty 
eight  cents,  to  be  paid  to  the  «aid  Augustus  John  Foyard  and 
Samuel  Satton  Smith,  or  either  of  them,  their  or  either  of 
their  certain  attorneys  or  attorney,  executors,  administrators 
or  assigns.  For  which  payment  to  be  well  and  truly  made, 
I  the  said  Isaiah  Atkins  do  bind  myself,  my  heirs,  executors 
and  administrators  and  every  of  them,  and  also  the  hull  and 
appurtenances  of  tte  said  schooner  or  vessel,  firmly  by  these 
presents,  sealed  with  my  seal,  dated  this  second  day  of  Februa- 
ry, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-one. 

Whereas  the  said  schooner  or  vessel  called  the  **  Anna- 
wan  "  was  on  or  about  the  fifth  day  of  December  last  past, 
whilst  on  a  voyage  from  Malaga  in  Spain  to  Philadelphia  in 
the  United  States  of  America,  with  a  cargo  of  fruits  and 
wines,  forced  and  obliged  by  the  perils  of  the  sea  to  put  into 
the  port  of  Saint  George  in  distress,  and  being  thereupon 
found  to  be  generally  damaged  and  to  require  considerable 
repairs  and  supplies  for  the  continuance  and  prosecution  of 
the  said  voyage,  the  above  bounden  Isaiah  Atkins  hath  been 
obliged  and  necessitated  to  take  up  and  borrow  upon  the  ad- 
venture of  the  said  schooner  or  vessel,  and  the  cai^o  on 
board  thereof,  the  sum  of  one  thousand  eight  hundred  and 
twenty-eight  dollars  and  seventy-five  cents,  being  part  of  the 
amount  required  for  repairing  and  furnishing  the  said  schoon- 
er or  vessel  with  materials,  provisions  and  other  necessaries, 
and  setting  her  forth  to  sea  to  prosecute  the  said  voyage, 
which  said  sum  of  one  thousand  eight  hundred  and  twen- 
ty-eight dollars  and  seventy-five  cents,  the  said  Augustas 
John  Foyard  and  Samuel  Satton  Smith  have,  at  the  request 
of  the  said  Isaiah  Atkins,  lent  and  advanced  to  him  the  said 
Isaiah  Atkins  for  the  purpose  aforesaid,  at  and  after  the  rate 
of  one  hundred  and  ten  dollars  for  every  one  hundred  dollars 
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of  the  said  sum  so  advanced,  being  equal  to  the  sum   of 
two    thousand  and  eleven  dollars  and  seventy-nine  cents, 
to  be  paid  for  the  said  sum  of  one  thousand  eight  hundred 
and  twenty-eight  dollars  and  seventy-five  cents,  so  lent  and 
advanced  for  the  said  voyage.     And  the  said  Augustus  John 
Foyard  and  Samuel  Satton  Smith  are  contented  and  have 
agreed  to  stand  to  and  bear  the  hazard  and  adventure  there- 
of on  the  hull  or  body  and  keel  of  the  said  schooner  or  ves- 
sel, and  the  goods,  merchandize  and  effects,  laden  on  board 
thereof,  for  and  during  the  said  voyage ;  and,  therefore,  the 
said  Isaiah  Atkins  doth  by  these  presents  mortgage  and  hy- 
pothecate to  the  said  Augustus  John  Foyard  and  Samuel 
Satton  Smith  and  each  or  either  of  them,  their  and  each  or 
either  of  their  executors,  administrators  and  assigns,  the  said 
schooner  or  vessel  called  the  "  Annawan,"  with  all  her  boats, 
tackle,  apparel  and  furniture,  and  also  the  cargo,  merchandize 
and  effects  laden  on  board  thereof  for  the  said  voyage.     Now 
the  condition  of  the  above  written  obligation  is  such,  that  if 
the  said  schooner  or  vessel  called  the  <<  Annawan  ''  do  and 
shall,  with  all  c(Mivenient  speed,  proceed  and  sail  from  and 
out  of  the  said  port  of  Saint  George,  on  her  said  voyage,  and 
arrive  at  Philadelphia  aforesaid,  there  to  end  her  intended 
voyage,  without  deviation  except  by  the  dangers  and  casualties 
of  the  sea  and  rivers,  and  also  if  the  above  bounden  Isaiah 
Atkins,  his  heirs,  executors  or  administrators  do  and  shall  with- 
in the  space  of  three  days  next  after  the  arrival  of  the  said 
schooner  or  vessel  at  Philadelphia  aforesaid,  or  at  any  other 
port  in  the  United  States  of  America,  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  Augustus  John  Foyard  and 
Samuel  Satton  Smith  or  to  either  of  them  or  to  their  or  eith- 
er of  their  certain  attorneys  or  attorney,  executors  or  assigns 
the  full  sum  of  two  thousand  and  eleven  dollars  and  seventy- 
nine  cents — or  if  a  certain  set  of  bills  of  exchange,  drawn  by 
the  said  Isaiah  Atkins  on  the  day  of  the  date  of  these  pres- 
ents for  the  last  mentioned  sum  of  money  upon  Messrs.  Pope 
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and  Aspinwall  of  Philadelphia,  in  favor  of  the  said  Augustus 
John  Foyard  and  Samuel  Satton  Smith,  as  a  collateral  securi- 
ty only  for  the  said  sum  of  money  so  advanced  as  aforesaid, 
shall,  within  three  days  after  the  arrival  of  the  said  schooner 
or  vessel  at  Philadelphia  aforesaid,  be  duly  paid,  or  after  her 
arrival  at  any  other  port  in  the  United  States  of  America, 
the  same  be  duly  paid, —  or  if  in  the  said  voyage  an  utter  loss 
of  the  said  schooner  or  vessel  by  fire,  enemies,  pirates  or  any 
other  casualty  shall  unavoidably  happen  (to  be  sufficiently 
proved  by  the  said  Isaiah  Atkins  his  heirs,  executors  or  ad- 
ministrators). Then  the  above  written  obligation  shall  be 
null  and  void,  or  else  shall  be  and  remain  in  full  force  and 
virtue.  In  witness  whereof  the  said  Isaiah  Atkins  hath  set 
his  hand  and  seal  to  two  bonds  of  the  same  tenor  and  date, 
one  of  which  being  paid,  the  other  to  be  null  and  void. 

Isaiah  Atkins." 

The  bills  of  lading  were  drawn  at  Malaga,  and  contained 
divers  shipments  by  different  shippers  at  Malaga,  in 
Spain,  consigned  to  the  plaintiffs  Messrs.  Pope  and  Aspinwall 
and  deliverable  at  the  port  of  Philadelphia  to  the  consignees, 
^'  the  act  of  God,  the  King's  enemies,  fire,  all  and  every  ac- 
cident of  the  seas  and  navigation  excepted." 

The  other  papers  bearing  only  incidentally  upon  the  ques- 
tion at  issue,  are  not  deemed  necessary  to  be  referred  to  at 
large  in  this  place  ;  as  their  bearings  are  sufficiently  suggest- 
ed in  the  arguments  of  the  counsel  and  the  opinion  of  the 
Court. 

The  case  was  argued  by  F.  C  Loringy  for  the  defendants, 
and  by  E.  H.  Derby,  for  the  plaintiffs. 

STORY,  J.  This  case  has  been  argued  with  great  care, 
ability,  and  bearing  by  the  counsel  on  each  side,  and  all  the 
appropriate  topics  have  been  by  them  brought  under  discus- 
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sion,  and  indeed  exhausted.  In  the  views,  which  I  have 
taken  of  the  present  case,  I  shall  not  deem  it  necessary  to 
consider  some  of  the  points  suggested  at  the  bar ;  but  shall 
content  myself  with  an  exposition  of  those,  which  in  my  judg- 
ment constitute  the  main  grounds  upon  which  the  case  must 
be  determined. 

The  first  point,  which  meets  us  at  the  threshold  of  the  case, 
is  as  to  the  nature  and  extent  of  the  liability  of  the  defendants 
(the  owners  of  the  schooner),  for  the  acts  of  the  master.  The 
bills  of  lading,  upon  which  the  original  shipments  were  made, 
were  executed  at  Malaga ;  the  goods  were  consigned  and  to 
be  delivered  to  the  plaintiffs  (the  consignees)  at  Philadelphia ; 
the  schooner  belonged  to  Massachusetts,  and  her  owners  re- 
sided there.  It  is  not  denied,  that  the  vessel  was  a  freight-  >^ 
ing  vessel,  and  that  the  master  was  duly  authorized  to  take  ! 
the  present  shipments  on  board  for  the  voyage.  Whether 
the  schooner  was  a  common  carrier,  that  is,  a  general  carrier 
vessel  whose  mere  employment  was  to  take  goods  on  board 
for  hire  for  any  persons  whatever,  or  whether  she  was  simply 
a  carrier  vessel  employed  on  the  present  voyage  pro  hac  viccy 
has  been  much  discussed  at  the  bar.  But  in  my  judgment, 
nothing  does  in  this  case  turn  upon  any  distinction  between 
the  cases ;  for  under  the  bills  of  lading  precisely  the  same 
obligations  attach  to  the  owners  and  the  master  in  regard  to 
the  shippers  —  whether  she  was  a  general  or  common  carrier, 
or  simply  a  carrier  pro  hac  vice.  The  bills  of  lading  ascer- 
tain, and  fix  and  control  the  liability,  and  the  exceptions 
therein  contained  cover  the  usual  risks,  not  taken  by  the 
owners. 

It  is  under  these  circumstances,  that  a  question  has  been  ' 
made  at  the  bar,  by  what  law  the  present  bills  of  lading  are 
to  be  governed  as  to  their  obligation  and  extent  upon  the 
owners,  whether  by  the  law  of  Spain,  where  the  contracts  of 
shipment  were  made,  or  by  the  law  of  Pennsylvania,  where 
the  goods  were  to  be  delivered,  or  by  the  law  of  Massachu- 
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setts,  where  the  owners  reside,  and  to  which  the  vessel  be- 
longed. And  this  point  seems  the  more  important  to  be  de- 
cided, inasmuch  as  the  liability  of  the  owners  for  the  acts, 
torts  and  misconduct  of  the  master  and  mariners  is  by  the 
law  of  Spain,i  and  also  by  the  law  of  Massachusetts,^  limit- 
ed to  the  value  of  the  vessel  and  her  freight,  and  does  not 
include  a  general  liability  to  the  full  extent  of  the  loss  or 
damage  sustained  by  the  shippers,  as  is  the  law  of  Pennsyl- 
vania,' which  in  this  respect  follows  the  law  of  England  as  it 
was  before  the  limitations  prescribed  by  the  Acts  of  Parlia- 
ment.* 

Questions  of  this  nature,  arising  under  the  conflict  of  laws 
of  different  countries,  are  often  attended  with  difficulties,  and 
it  is  not  easy  in  all  cases  to  say,  what  the  rules  are  or  ought 
to  be,  which  are,  under  all  circumstances,  to  govern  in  res- 
pect to  the  validity,  the  nature,  the  interpretation,  and  the 
obligations  of  contracts.  In  general,  it  may  be  said,  that  the 
validity,  the  nature,  the  interpretation,  and  the  obligations  of 
contracts  are  to  be  governed  by  the  lex  loci  contractus^  that  is, 
by  the  law  of  the  place,  where  the  contract  is  made,  if  it  is 
to  be  performed  there  ;  but  if  it  is  to  be  performed  in  another 
place,  then  it  is  to  be  governed  by  the  law  of  the  latter  place.* 
But  this  doctrine  will  carry  us  but  a  little  way  in  the  solution 
of  many  important  questions.  Other  distinctions  and  other 
considerations  roust  be  resorted  to,  partly  founded  upon 
notions  of  public  policy,  partly  upon  private  convenience  or 
necessity  in  the  general  intercourse  of  nations,  and  partly 
upon  local  statutes,  observances  and  usages. 


1  Revised  SUtutes  of  Massachusetts  of  1835,  ch.  32,  §  1,  p.  295, 
edit  1836. 
s  Codigo  de  Cammercio,  promulgated  in  May,  1829,  art  622. 

3  See  Dd  Col  v.  Arnold,  3  Dall.  R.  333 ;  The  AmMU  JVcnu^,  3 
Wheat  R.  545;  Abbot  on  Shipp.  P.  2,  ch.  2,  §  1  to  §  11,  p.  90  to  p.  99, 
and  note  1,  Amer.  Edit  1829;  Id.  P.  3,  ch.  5,  §  7,  to  §  9,  p.  263  to  p. 
269. 

4  Story  on  Conflict  of  Laws,  §  242,  §  260,  §  263,  §  266,  §  270,  §  290. 
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Looking  at  the  question  presented  in  the  case  at  bar,  as  to 
the  liability  of  the  owner  for  the  acts  of  the  master,  the  nat- 
ural inquiry  first  occurring  to  the  mind,  would  be,  what  is  that 
authority  which  the  owners  have  confided  to  him.  Is  it  a 
general  authority  to  bind  them  in  all  cases  whatsoever  ?  Or 
is  it  a  limited  authority  to  bind  them  only  in  certain  cases, 
and  to  a  certain  extent  ?  There  is  no  reason  to  say,  that  a 
master  of  a  ship  has  any  more  authority  to  bind  the  owners, 
than  any  other  agent  has  to  bind  his  principal.  The  author- 
ity is  deducible  solely  from  the  nature  of  his  employment, 
and  the  express  or  implied  incidents  to  the  trade  or  business 
in  which  the  ship  is  engaged.  If  the  ship  is  owned  and  nav- 
igated under  the  flag  of  a  foreign  country,  the  authority  of 
the  master  to  contract  for,  and  to  bind  the  owners,  must  be 
measured  by  the  laws  of  that  country,  unless  he  is  held  out 
to  persons  in  other  countries,  as  possessing  a  more  enlarged 
authority.  He  is  but  an  agent,  and  no  person  dealing  with 
him  has  a  right  to  suppose  that  he  is  clothed  with  any  author- 
ity beyond  what  the  laws  of  the  country,  to  which  the  ship 
belongs,  deduces  from  the  nature  of  his  employment,  or 
which,  by  his  instructions,  express  or  implied,  he  is  held  out 
to  the  world  to  possess.  If  any  person  chooses  to  trust  him 
under  any  other  circumstances,  or  beyond  this  —  it  is  a  mat- 
ter of  blind  credulity,  and  at  his  own  peril.  No  one  ever 
imagined,  that  in  any  other  case  of  agency  to  be  transacted 
in  a  foreign  country,  the  principal  was  bound  beyond  the  in- 
structions or  authority  given  to  his  agent.  It  is  every-day's 
experience  to  repudiate  contracts  and  other  transactions  of 
agents  in  foreign  countries,  where  they  have  exceeded  the 
authority  confided  to  them  by  their  principals ;  and  the  au- 
thority confided  by  the  principals  is,  in  all  such  cases,  meas- 
ured by  the  interpretation  and  extent  of  that  authority,  by  or 
according  to  the  law  of  the  place  where  it  is  given  —  by  the 
lex  lociy  and  not  by  the  laws  of  a  foreign  country,  of  which 
the  principal  is,  or  may  be  wholly  ignorant,  and  by  whose 
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regulations  he  is  not  bound.     Any  other  rule  would  subject 
the  principals  to  the  most  alarming  responsibility,  and   be 
inconsistent  with  that  just  comity  and  public  convenience, 
which  lies  at  the  foundation  of  international  private  law.    No 
,  one  ever  imagined,  that  the  master  of  an  American  ship  ever 
possessed  any  power  or  authority  over  the  voyages  or  con- 
cerns of  that  ship,  or  the  interests  of  the  owners,  beyond 
,   what  the  law  of  his  own  country  justified  and  sanctioned. 
No  one  ever  imagined,  that  a  mastei"  of  an  American  ship 
could  let  his  ship  on  freight,  or  enter  into  a  charter  party  in 
a  foreign  country,  unless  that  was  the  habitual  employment 
of  the  ship,  or  was  authorized  by  the  instructions  of  the  mas- 
ter.    If  we  were  to  resort  to  a  different  rule  —  to  the  laws  of 
the  different  countries  which  the  ship  might  visit,  for  the  in- 
terpretation of  his  powers,  while  he  was  in  the  ports  of  that 
country,  —  we  should  have  the  most  extraordinary  and  con- 
flicting obligations  arising  from  the  duties,  and  rights,  and 
liabilities  of  the  master,  deducible  from  those  laws,  which,  in 
many  cases,  limit  those  matters  in  a  very  different  manner, 
and  prescribe  very  different  regulations. 

If  it  should  be  said,  that  the  laws  of  the  country,  where  the 
master  enters  into  a  contract,  are  to  govern  as  to  the  validity, 
obligation  and  effect  thereof,  that  may  be  true  as  to  himself. 
But  how  can  the  laws  of  a  foreign  country  clothe  him  with  an 
'authority  to  bind  his  owners,  which  the  latter  have  never 
given  him,  or  which  the  laws  of  the  country,  to  which  the 
ship  belongs,  have  denied  him  to  possess  ?     The  owners  can- 
not, in  such  cases,  be  bound  by  foreign  laws,  to  which  they 
have  never  assented,  and  under  which  they  do  not  live.    The 
general  rule  of  international  law  on  this  subject,  for  the  re- 
pose and  convenience  of  the  whole  worjd  is  —  statuta  suis 
clauduniur  territoriis^  nee  ultra  territorium  disperanter.     The 
laws  of  a  foreign  country  may  regulate  the  rights  of  parties  to 
property  found  in  one  country;  but  they  cannot   regulate 
rights  of  persons  not  subjected  to  their  civil  jurisdiction,  or 
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not  residents  within  it.     In  the  laws  of  England  and  America 
it  is  an  established  principle,  —  as  old,  almost,  as  the  naviga- 
tion of  those  countries,  —  that  the  authority  of  the  master,  as 
to  the  employment  of  the  ship,  or  the  repairing  of  the  ship, 
or  the  supplying  of  the  ship  with  provisions  or  other  necessa- 
ries, abroad  as  well  as  at  home,  is  limited  by  the  express  or 
implied  authority  derivable  from  the  laws  of  the  country,  or  the 
usage  of  the  trade,  or  the  business  of  the  ship,  or  the  instruc- 
tions of  the  owner ;  and  he  cannot  bind  either  the  ship  or   : 
owners  beyond  these  limits.     Mr.  Abbott,  in  his  Treatise  on  . 
Shipping,  (Pt.  2,  ch.  2,  and  ch.  3,  per  toty  p.  90  to  p.  132,  /      x' 
Amer.  Edit,  of  1829),  lays  down  the  principle  in  the  broad-      ^ 
est  and  most  expressive  terms,  and  illustrates  it  by  references 
to  adjudications,  which  constitute  the  laws  of  both  countries. 
Nearly  all  those  adjudications  respect  ships  employed  in  for- 
eign voyages,  and  the  questions  have  generally  been,  whether, 
in  the  given  case,  there  was  an  excess  of  authority  on  the 
part  of  the  master,  or  not.     No  one  erer  heard  of  a  discus- 
sion, in  these  cases,  of  whether  the  laws  of  a  foreign  country 
gave  the  master  such  an  authority ;  but  the  sole  point  has 
been,  whether  the  laws  of  his  own  country  did.     Their  con- 
stant affirmation  on  one  side,  and  their  total  silence  on  the 
other,  as  to  the  operation  of  foreign  laws,  in  cases  of  such 
constant  occurrence,  are  decisive  to  show  the  legal  as  well  as 
the  common  understanding  upon  the  subject.    Upon  money 
taken  upon  bottomry,  or  money  advanced  for  expenses  and 
supplies,  and  equipments,  in  foreign  ports,  we  never  inquire 
what  would  be  the  authority  of  the  master  in  such  cases,  by 
the  foreign  law,  in  the  port  where  the  money  is  taken  upon 
bottomry,  or  money  is  advanced ;  but  whether,  by  our  own 
laws,  it  was  for  necessaries,  or  within  the  scope  of  the  mas- 
ter's authority  according  to  the  doctrines  of  our  own  law. 
The  same  test  is  applied  to  the  case  of  a  sale  of  the  ship  or 
cargo  in  a  foreign  port     It  is  held  bad  or  good,  according  to 
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the  requirements  of  our  law,  aud  not  of  the  foreign  law.  I 
do  not  go  over  the  cases,  either  English  or  American,  upon 
this  subject.  They  will  be  found  generally  collected  in  the 
text  of  Mr.  Abbott  on  Shipping,,  in  the  chapters  already  re- 
ferred to,  and  in  the  notes  to  the  American  edition  of  1829. 
The  cases  of  The  Gratitudine  (3  Rob.  240)  ;  and  The  Nebon, 
(1  Hagg.  Adm.  R.  169,  175,  176),  before  Lord  Stowell ; 
and  the  cases  of  The  Aurora^  (1  Wheat.  R.  96) ;  and  The 
Virgin^  (8  Peters  R.,  538),  before  the  Supreme  Court  of  the 
United  States,  are  complete  illustrations  of  the  doctrine  gen- 
erally adopted,  and  seem  of  themselves,  although  there  are 
many  auxiliary  authorities,  to  be  decisive  on  the  subject  I 
might,  indeed,  add  the  case  of  the  ship  Fortitude^  (3  Sumner 
R.  228),  as  in  some  measure  expressive  of  my  own  judicial 
opinion  upon  the  general  question,  although  that  case  did  not 
call  for  any  direct  application  of  the  foreign  law.  But  the 
case  of  The  Packet ^  (3  Mason  R.  255),  did  involve  the  very 
question  of  the  Norwegian  law,  if  it  had  been  imagined  by 
any  one  to  be  applicable.  It  is  no  answer  to  say,  that  the 
question  was  not  made  in  any  of  these  cases,  because  the 
general  maritime  law  upon  the  subject  was  supposed  to  be 
the  same  in  all  commercial  countries.  The  citations  in  the 
case  of  The  Gratitudine^  (3  Rob.  R.  240),  from  foreign  ordi- 
nances and  jurists,  sufficiently  show,  that  great  diversities  do 
exist  in  foreign  countries ;  and  the  arguments  on  the  present 
occasion  have  brought  some  of  them  in  review  before  the 
court.^  In  the  case  of  The  NeUon^  (1  Hagg,  Adm.  p.  169, 
176),  Lord  Stowell,  speaking  upon  the  subject  of  bottomry 
bonds,  said  :  '^  The  form  of  these  bonds  is  different  in  differ- 
ent countries ;  so  is  their  authority.  In  some  countries  they 
bind  the  owner;  in  others  not;  and  where  they  do  not, 
though  the  form  of  the  bond  affects  to  bind  the  owner,  that 
part  is  insignificant,  and  does  not  at  all  touch  the  efficacy  of 

1  See  also  Story  on  Conflict  of  Laws,  §  286,  6. ;  AppUUm  v.  Crownxn- 
ahidd,  3  Mass.  R.  443 ;  <Sf.  C.  3  Mass.  R.  340. 
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those  parts  which  have  an  acknowledged  operation/'  And 
he  accordingly  held,  in  that  very  case,  which  was  of  a  bond 
executed  at  the  Cape  of  Good  Hope,  that  it  did  not  bind  the 
English  owners  personally,  although  in  terms  it  purported  so 
to  do ;  but  that  it  was  inoperative,  pro  tanto. 

If,  indeed,  there  be  any  general  rule  deducible  from  the 
maritime  law  on  the  subject  of  the  rights  of  the  master,  it  is, 
that  the  master  can  bind  the  owners  only  so  far  as  regards 
the  employment  and  business  of  the  ship.  He  has  no  gen- 
eral authority  to  bind  the  owners  personally.  The  Roman 
law  prescribed  the  general  limits ;  and  it  constituted  the 
basis  of  the  laws  of  continental  Europe.  Cum  magistris  prop- 
ter navigandi  necessitatem  contraharmuSi  aquum  Jvit  eum  qui 
magistrum  navi  imposuit,  tenerii  ut  tenetur  qui  itutitorem 
tahema  vel  negotio  prapomit}  And  again :  Omnia  tnim 
facta  magittri  debet  pmstarey  qui  eum  prtepotuit ;  aUoquin 
contrdhentes  dedpientur?  But  then  it  is  added :  Non  omni 
ex  causa  Praetor  dat  in  Exceritorem  actionem  sed  gus  rei  nom- 
ine,  aigus  ibi  prtepoHtus  Juerit ;  id  est  n  in  earn  rem  prcBposi* 
tus  sii?  And  the  rule  on  the  subject,  generally  proclaimed 
on  the  continent  of  Europe  by  the  jurists  and  the  ordinances 
of  the  different  maritime  nations  generally,  has  been,  that 
the  roaster  cannot  bind  the  owners  personally,  at  all ;  but 
only  to  the  extent  of  their  interest  in  the  ship  and  freight. 
The  Comolato  del  Mare^  one  of  the  earliest  and  most  venera- 
ble monuments  of  the  maritime  law,  and  of  the  general  cus- 
toms and  usages  of  the  sea,  asserts,  in  the  most  distinct 
terms,  that  the  master  has  no  power  to  bind  either  the  person 
or  the  property  of  the  owners,  unless  they  have  given  him  a 
sufficient  power  for  that  purpose.^    And  Emerigon  cites  many 

^  Dig.  Lib.  14,  tit  1,  ch.  1,  Intro. 
<  Dig.  Uh.  14,  tit  1,  ch.  1.  §  5. 
3  Dig.  Lib.  14,  tit  1,  ch.  1,  $  7. 

^  Consolaio  del  Martj  ch.  ^  ai  cited  by  Emerigon,  Tom.  1,  ch.  4,  $  11 ; 
Casaregis,  Tom.  3 ;  11  ConsoUOo  dd  Moore,  ch.  33,  p.  115.  edit  1740. 
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of  the  more  modern  jurists  and  ordinances  to  the  same  effect, 
that  the  master  has  no  power  to  bind  the  owners  personally, 
without  an  express  authority,  but  the  ship  and  freight  only, 
even  in  cases  of  necessity.^  The  same  rule  is  prescribed  and 
recognized  by  the  Ordinance  of  the  Marine  of  France.^ 
Indeed,  it  may  well  be  doubted,  if  any  where,  except  in  En- 
gland and  America,  the  rule  has,  for  a  great  length  of  time, 
prevailed,  that  the  liability  of  the  owners,  for  the  acts  of  the 
master,  shall  extend  beyond  the  value  of  the  ship  and  freight 
committed  to  his  charge. 

But  what  I  wish  to  rely  on  is  the  fact,  that  the  master  has 
no  power  to  bind  the  owners,  beyond  the  authority  given  to 
him  by  the  owners ;  and  that,  from  the  nature  of  the  case, 
the  extent  of  that  authority  must  be  limited  to  the  express 
instructions  of  the  owners,  or  the  law  of  the  country  where 
the  ship  belongs  and  they  reside ;  for  it  is  there  that  the  au- 
thority is  given,  and  there  it  is  to  be  interpreted.  If,  by  the 
law  of  the  domicil  of  the  ship  and  of  the  owners,  the  author- 
ity of  the  master  is  limited  to  the  ship  and  freight,  and  does 
not,  in  the  absence  of  express  instructions,  bind  the  owners 
personally,  it  seems  difficult  to  understand  how  resort  can  be 
had  to  the  law  of  a  foreign  country,  unknown  and  unsuspect- 
ed, (it  may  be),  by  the  owners,  to  expand  that  authority  to 
the  positive  creation  of  personal  obligation  on  the  part  of  the 
owners ;  and  that,  too,  according  to  the  law  of  every  succes- 
sive country  which  the  ship  may  visit  in  the  course  of  a  cir- 
cuitous voyage.^ 

I  am  fully  aware  of  the  bearing  of  the  cases  of  Malpica  v. 
McKoun,  (1  Miller  Louis.  R.  240,  254),  and  of  Arago  v. 
Carroll^  (1  Miller  Louis.  R.  528),  in  the  State  of  Louisiana. 
With  the  greatest  respect  for  the  learning  and  ability  of  the 


1  Emerigen  Des.  Assar.  Tom.  2,  ch.  4,  §  7,  §  8,  §  1 1.    See  also  Valio, 
Comm.  2  Tom.  1,  Lib.  2,  tit  8,  art  2,  and  ordinances  there  referred  to. 
3  Valin,  Comm.  Tom.  1,  Lib.  2,  tit  8,  art  2,  p.  568. 
3  See  Story  on  the  Conflict  of  Laws,  §  286  6. 
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Jadges  who  decided  those  cases,  they  appear  to  me  to  proceed 
upon  false  principles^  and  to  be  at  war  with  the  cunent  doc- 
trines of  the  common  law.  The  decisions,  in  both  of  these 
cases,  proceeded  upon  the  ground,  that  there  is  no  difference 
in  the  legal  resdlt,  whether  a  contract  is  made  in  a  foreign 
country  by  an  agent,  or  it  is  made  by  the  principal  himself, 
personally,  in  that  country.  In  each  case  it  is  to  be  treated 
as  a  contract  made  in  that  country,  and  possessing  all  the 
obligations  of  the  like  contracts  in  that  country ;  personal,  if 
persona],  or  real,  if  real ;  or  both,  if  the  lex  loci  contractus 
should  so  ordain.  Assuming  the  general  rule  to  be  so,  to 
what  cases  does  it  properly  apply  ?  Certainly  to  those,  and 
those  only,  where  the  agent  possesses  full  authority  to  make 
the  particular  contract.  If  his  authority  is  restricted  or  limit-  ' 
ed,  then,  if  he  exceeds  the  powers  conferred  to  him,  there  is 
no  binding  obligation  whatsoever  upon  the  principal,  and  the 
contract  is,  as  to  him,  a  nullity.  If  the  principal  had  himself 
been  in  the  country,  he  might,  if  he  chose,  have  made  a  more 
expanded  contract,  than  his  agent  was  authorized  to  make ; 
or  he  might  have  made  such  a  contract  as  his  agent  was  au- 
thorized to  make,  with  all  its  restrictions,  and  none  other. 
This  would  depend  solely  upon  his  own  pleasure.  But  when 
he  has  restricted  the  authority  of  his  agent,  in  terms,  to  cer- 
tain limits,  or  those  limits  result  from  the  law  of  his  own 
country,  where  the  authority  is  given,  and  is  to  be  interpreted, 
surely  it  cannot  be  pretended,  that  the  contract  of  the  agent 
in  a  foreign  country,  exceeding  those  limits,  has  the  consent 
or  authority  of  the  principal.  It  appears  to  me  that  the  lead- 
ing error,  in  both  of  those  decisions,  (and  I  speak  with  the 
greatest  respect  and  deference  for  these  learned  Judges)  is, 
that  in  both  those  cases,  the  rights  and  powers  of  the  master 
to  contract  were  treated  exactly  as  if  they  were  equal  to,  and 
coincident  with,  those  of  the  owners,  if  the  latter  had  been 
upon  the  spot.  Whereas,  the  rights  and  powers  of  the  mas- 
ter, so  far  from  being  coextensive  with,  and  equal  to,  those  of 
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the  owners,  are,  in  most  cases,  far  short  of  theirs,  and  are 
subject,  at  all  times,  to  the  control  and  restrictions  which  the 
owners  personally,  or  the  law  of  their  country,  impose  or  re- 
cognize. 

Emerigon  has  been  supposed,  by  the  learned  Judges,  to 
have  taken  the  same  view  of  the  matter  which  they  have. 
But  to  me  his  opinion  appears  far  otherwise.  In  the  first 
place,  he  clearly  admits,  that  the  master  has  no  authority  to 
take  up  money  on  bottomry,  except  in  cases  of  necessity ;  and 
then  assuming,  that  the  local  law  of  the  domicil  of  the  own- 
ers of  the  ship  clothes  him  with  authority,  in  such  a  case,  to 
take  up  money  on  bottomry,  he  discusses  the  question, 
whether,  if  the  master  were  prohibited  from  so  borrowing,  by 
the  instructions  of  the  owners,  unknown  to  the  lender,  the 
bottomry  would  be  void ;  and  he  holds,  that  it  would  not ; 
which  is  precisely  the  result  to  which  our  own  law  arrives. 
The  ground  obviously  is,  that  private  instructions,  unknown 
to  the  lender,  cannot  affect  his  rights,  wh^n  he  knows  that 
the  general  maritime  law  of  the  country,  to  which  the  ship 
belongs,  imports  that  the  master  possesses  the  right  to  hypo- 
thecate, as  a  part  of  the  common  authority  delegated  to  him. 
Indeed,  throughout  the  whole  of  this  section  of  his  work, 
Emerigon  relies  upon  the  Roman  law  as  the  first  foundation 
of  the  doctrine ;  and  he  cites  it  with  approbation,  and  man- 
ifestly considers  its  application  to  the  case  which  he  was  con- 
sidering as  controlled  by  the  circumstances.  What  says  the 
Roman  law  on  the  point  ?  Every  person,  contracting  with 
an  agent,  is  bound  to  know  the  condition  of  the  person  with 
whom  he  contracts.  If  he  is  the  master  of  a  ship,  that  he 
has  a  right  to  trust  him  only  with  reference  to  that  ship ;  and 
that  the  very  appointment  of  the  master  imposes  a  certain 
law  upon  the  contracting  parties  ;  so  that  if  the  authority  is 
exceeded,  the  owner  is  not  bound.  Qui  cum  alio  contrakit 
vel  estf  vel  debet^  esssy  non  ignanu  conditionis  qus*^     Ut  Sciat, 


Dig.  Lib.  50,  tit.  17, 1. 19. 
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in  hoc  se  credere y  cui  rei  magister  quis  sit  propositus .^  Pra^ 
positio  certam  legem  dat  contrahentibusy  modum  egressus  non 
obligabit  exerdtorem?  Now,  this  is  the  very  mode  in  which 
(as  I  understand)  our  law  contemplates  the  same  subject.  If 
the  party  contracts  with  the  master  of  a  ship,  he  is  bound  to 
inquire  what  authority  he  has  from  the  owners  of  the  ship  to 
make  the  particular  contract,  and  whether  he  can  bind  them 
personally,  or  only  bind  the  ship  and  freight  thereby.  The 
question  is,  not  what  authority  the  law  of  the  country  where 
the  party  making  the  contract  with  the  master  gives,  but 
with  what  authority  the  master  is  clothed  by  the  laws  of  the 
domicil  of  the  owners.^ 

Upon  the  whole,  my  opinion  on  this  point  is,  that  the  mas-  ' 
ter  can  make  no  contract  in  a  foreign  country,  which  shall 
bind  the  owners  of  the  ship,  except  as  to  what  they  expressly 
authorize,  or  the  general  law  of  their  own  country  has  recog- 
nized and  established ;  and  then  it  will  bind  them  no  farther 
than  that  law  binds  them,  whether  it  be  in  personam  or  in 
rem.  Thus  much  I  have  thought  it  necessary  and  proper  to 
say  upon  the  point ;  although,  if  the  law  of  Spain  and  that 
of  Massachusetts  be  coincident,  it  might  seem,  at  first  view, 
not  to  be  an  important  inquiry.  But  it  has,  nevertheless,  • 
become  indispensable,  inasmuch  as  the  plaintiffs  contend, 
that  the  contracts  of  shipment,  in  the  present  case,  are  to  be  « 
construed  according  to  the  law  of  Pennsylvania,  as  the  goods 
were  to  be  there  delivered,  and  not  by  the  law  of  Spain,  or 
of  Massachusetts,  supposing  the  latter  to  impart  a  limited 
responsibility,  on  the  part  of  the  owners,  for  the  contracts,  as 
well  as  for  the  acts,  torts  and  misconduct  of  the  master  during 
the  voyage.  I  shall  have  occasion  hereafter  to  consider  the 
question,  what  is  the  true  nature  and  interpretation  of  the 

1  Dig.  Lib.  14,  tit  1, 1. 7,  Intro. 
«  Dig.  Lib.  14,  tit  1, 1. 1,  §  12. 

3  See  Story  on  Conflict  of  Laws,  §  086  &.,  and  note,  and  Mr.  Brodie's 
note  to  Lord  Stair's  Instit.  vol.  2,  p.  955,  956. 
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Statute  of  Massachusetts^  and  whether  that  statute  recog- 
nizes or  permits  any  distinction  between  the  lawful  contracts 
made  by  the  master,  in  the  course  of  his  employment^  author- 
ity and  duty,  in  the  course  of  the  Toyage^^  and  his  acts  or 
torts  or  misconduct  done  in  the  course  of  the  voyage,  con- 
trary to  his  authority  and  duty,  and  without  the  assent  of  the 
owners.  At  present,  it  is  only  necessary  here  to  state,  that 
the  extent  of  the  responsibility  of  the  owners  of  the  schooner 
for  and  upon  such  contracts,  or  acts,  torts  or  misconduct  of 
the  master,  is  to  be  measured  altogether  by  the  law  of  Massa- 
chusetts, and  not  by  the  law  of  Spain  or  of  Pennsylvania. 

But  when  it  is  said  (and  it  is  most  properly  so  said)  that 
the  law  of  a  place  where  the  contract  is  to  be  performed  is 
to  govern,  and  not  the  place  where  the  contract  is  entered 
into,  we  are  to  understand  this  rule  of  international  law  with 
all  its  proper  qualifications  and  limitations.  In  the  first  place, 
the  rule  cannot  prevail,  or  be  obligatory,  where  the  very  con- 
tract, in  the  form  in  which  it  is  made,  although  to  be  perform- 
ed or  executed  in  a  foreign  country,  is  pronounced  invalid  or 
void  by  the  law  of  the  country  where  it  is  made.  Thus,  for 
example,  a  contract  entered  into  in  Massachusetts,  for  a 
voyage  to  Africa,  and  from  thence  to  a  foreign  market,  for 
the  purpose  of  carrying  on  the  African  slave  trade  —  prohib- 
ited by  our  laws  —  would  be  illegal  and  void  here,  even  if  it 
were  lawful  and  valid  in  Africa.  In  the  next  place,  if  a  con- 
tract is  to  be  performed,  partly  in  one  country  and  partly  in 
another  country,  it  admits  of  a  double  aspect,  nay,  it  has  a 
double  operation,  and  is,  as  to  the  particular  parts,  to  be  in- 
terpreted distinctively ;  that  is,  according  to  the  laws  of  the 
country  where  the  particular  parts  are  to  be  performed  or  ex* 
ecuted.  This  would  be  clearly  seen  in  the  case  of  a  Bill  of 
Lading  of  goods,  deliverable  in  portions  or  parts  at  ports  in 
different  countries.  Indeed,  in  cases  of  contracts  of  afireight- 
ment  and  shipment,  it  must  often  happen,  that  the  contract 
looks  to  different  portions  of  it  to  be  performed  in  different 
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countries  ;  some  portions  at  the  home  port,  some  at  the  for- 
eign port,  and  some  at  the  return  port.  In  respect  to  the 
Bills  lof  Lading  in^the  present  case,  if  the  language  admitted 
of  two  interpretations,  that  would  certainly  be  adopted  which 
comported  most  exactly  with  the  apparent  intention  of  the 
parties.  For  example,  in  this  very  case,  we  have  some  of  the 
Bills  of  Lading  in  the  Spanish  form  and  language,  and  some 
in  the  American  form  and  language.  Which  is  to  prevail,  if 
the  meaning  of  the  words  in  both  languages  are  not  absolutely 
identical  ?  Doubtless,  that  which  will  best  effectuate  the  ap- 
parent intention  of  the  parties,  deducible  from  the  objects  of 
the  contract.  The  goods  here  were  deliverable  in  Philadel- 
phia ;  and  what  would  be  an  effectual  delivery  thereof,  in  the 
sense  of  the  law,  (which  is  sometimes  a  nice  question)  would,  v, 
beyond  question,  be  settled  by  the  law  of  Pennsylvania.  But  ^ 
to  what  extent  the  owners  of  the  schooner  are  liable  to  the 
shippers  for  a  nonfulfilment  of  the  contract  of  shipment  of 
the  master,  —  whether  they  incur  an  absolute  or  a  limited 
liability,  must  depend  upon  the  nature  and  extent  of  the  au- 
thority which  the  owners  gave  him,  and  this  is  to  be  measured^ 
by  the  law  of  Massachusetts. 

Passing  from  this  subject,  let  us  next  proceed  to  the  con- 
sideration of  the  next  point  arising  in  judgment ;  did  the 
bottomry  bond  in  the  present  case  cover  the  cargo,  or  only 
the  ship  and  freight  ?  In  the  obligatory  part,  the  '<  hull  and 
appurtenances  "  of  the  schooner  only,  are  bound.  But  in 
the  recital  of  the  condition,  it  is  expressly  stated,  that  the 
money  is  to  be  taken  upon  ''the  adventure  of  the  said 
schooner  or  vessel,  and  the  cargo  on  board,"  &c. ;  and  it  is 
afterwards  declared,  ''  And,  therefore,  the  said  Isaiah  Atkins 
(the  master),  doth  mortgage,  and  hypothecate  to  the  said 
Augustus  John  Foyard,  and  Samuel  Sa(ton  Smith,  and  each 
or  either  of  them,  their  and  each  or  either  of  their  executors, 
administrators,  or  assigns,  the  said  schooner  or  vessel  called 
'  the  Annawan,'  with  all  the  boats,  tackle,  apparel,  and  furni- 
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ture,  and  also  the  cargo,  merchandise,  and  effects,  laden  on 
board  thereof  for  the  said  voyage."  Now,  there  can  be  no 
real  doubt,  upon  these  allegations,  that  it  was  the  intention 
of  the  parties,  that  the  cargo,  as  well  as  the  schooner,  should 
be  submitted  to  the  bottomry  bond,  and  hjrpothecated  ac- 
cordingly. A  Court  of  Admiralty,  in  cases  within  its  civil 
jurisdiction,  acts  as  a  Court  of  Equity,  and  construes  instru- 
ments, as  a  Court  of  Equity  does,  with  a  large  and  liberal 
indulgence.  Bottomry  bonds,  are  very  informal  instruments, 
inaccurately  drawn,  and  in  their  forms  varying,  not  only  in 
different  countries,  but  in  the  same  country ;  and,  therefore, 
aire  constantly  construed  with  a  wise  reference  to  the  laxity 
/of  the  habits  of  merchants,  and  to  the  imperfections,  which 
.'  are  usually  found  in  commercial  instruments.  I  have  no 
doubt,  whatsoever,  that  the  present  bottomry  bond  does  con- 
^  tain  a  positive  pledge  of  the  cargo,  as  well  as  of  the  ship  ; 
^&nd  if  it  did  not,  and  the  omission  was  by  mistake  or  fraud, 
I  have  as  little  doubt,  of  the  competency  and  duties  of  a 
Court  of  Admiralty  to  reform  it,  and  to  enforce  it  according 
to  the  intention  of  the  parties.  Such  was  the  doctrine  of  this 
Court,  in  the  case  of  the  Zephyr y  (3  Mason,  R.  341)  ;  and  I 
feel  not  the  slightest  inclination  now,  to  doubt  it,  or  to  depart 
from  it.i 

The  next  question  is,  whether  in  the  events  detailed  in  the 

/  statement  of  facts,  and  the  evidence,  the  money  on  the  bot- 

I  tomry  bond  became  due,  and  payable  to  the  lender  ?     I  am 

\  of  opinion,  that  it  did  become  due.     The  voyage  was  not 

completed  from  any  incapacity  of  the  schooner  to  perform  it ; 

and  in  point  of  fact,  she  did,  after  being  repaired,  return 

safely  to  the  United  States.     The  voyage  was  broken  up  by 

the  master  voluntarily,  upon  the  ground,  that  the  schooner 

was  not  worth  repairing  for  the  voyage,  because  the  expense 

of  the  repairs  would  exceed  her  reasonable  value,  or  what 

1  See  also  Emerigon,  Conirats  a  lu  Grasse,  Tom.  3,  ch.  3,  §  1,  lu  3. 
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ought,  with  reference  to  the  interests  of  the  owners,  to  be 
expended  upon  her,  to  enable  her  to  carry  the  cargo  to  the 
port  of  destination.  I  do  not  say,  that  the  master  acted  un- 
wisely or  improperly,  under  all  the  circumstances,  in  coming 
to  this  conclusion.  Perhaps,  it  was  exactly  what  the  owners 
might  have  done,  if  they  had  been  personally  present.  But 
upon  this,  I  give  no  opinion.  If  the  owners  had  so  aban- 
doned the  voyage,  being  personally  present,  because  their 
interest  would  have  been  injuriously  affected  by  not  so  doing ; 
what  ground  could  there  be  to  say,  that  the  bottomry  bond 
should  not  be  paid  ?  We  all  know,  that  in  the  case  of  a 
deviation  from  the  voyage,  or  a  voluntary  abandonment  of  it, 
after  it  has  been  commenced,  the  bottomry  bond  would  have 
become  absolute.  In  short,  the  rule  in  all  cases  of  this  sort, 
is  precisely  that  of  common  sense,  and  is  deducible  from  the 
Roman  Law,  that  the  bond-holder  shall  not  have  his  money, 
if  the  nonperformance  of  the  voyage  has  not  been  occasioned 
by  the  enumerated  perils,  but  has  arisen  from  the  fault  or 
misconduct  of  the  master^  or  owner.  Quia  suspicit  in  $e 
periculum  navigationiSf  siucepit  periculum  fortuna  non  culpa} 
In  the  present  case,  it  was  a  duty  which  the  owners  owed  to  the 
bottomry-holders,  if  the  schooner  could  have  been  repaired^ 
so  as  to  perform  the  voyage,  to  have  made  the  repairs.  It  is 
no  answer  to  say,  that  it  was  not  for  their  interest.  The 
voyage  was  not  lost  from  the  utter  innavigability  of  the 
schooner,  as  if  she  bad  been  shipwrecked,  or  stranded,  and 
could  not  be  gotten  off.  The  bottomry  holders  undertake 
the  risk  of  the  voyage,  and  that  the  schooner  shall  be  able 
to  perform  it,  notwithstanding  the  enumerated  perils,  which 
in  the  present  case  were  fire,  enemies,  pirates,  and  other 
dangers,  and  casualties,  of  the  seas  and  rivers.      But  they 

do  not  undertake,  that  the  vessel  shall  be  able  to  perform  the 

'  ' \ 

I  Mr.  Marshall,  (B.  2,  ch.  5,  p.  756,  3d  edit),  cites  this  as  a  passage 
from  the  title  of  the  Digest,  Lib.  d2,  tit  2,  Dt  nauHco  /anore.  But  I 
have  not  been  able  to  find  it  there.    See  Roccus,  De  Nav.  o.  51. 
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voyage  without  any  repairs,  or  without  any  retardations  ;  but 
only  that  the  dangers  and  casualties  of  the  seas  and  rivers, 
and  the  other  perils,  shall  not  of  themselves  defeat  the  voy- 
age.    They  are  to  be  paid  their  money,  unless  the  voyage  is 
defeated  by  such  dangers,  and  casualties,  or  other  perils,  and 
by  these  alone.     The  case  is  not  like  that  of  an  insurance, 
where  the  underwriters  are  liable  for  a  partial  loss,  and  for 
total  loss,  either  in  fiict,  or  in  a  technical  sense.     In  cases  of 
bottomry,  there  can  be  no  such  thing  as  an  abandonment,  by 
which  a  loss,  not  strictly  total,  can  be  turned  into  a  technical 
total  loss.     It  is  true,  that  if  the  owners  do  not  choose  to  re- 
pair the  vessel,  after  she  has  met  with  disasters  in  the  course 
of  the  voyage,  when  it  may  be  done,  they  are  at  liberty  to 
abandon  her  to  her  fate.     But  then  the  bottomry  holder  is 
entitled  to  his  full  lien  upon  the  ship,  and  cargo,  and,  as  far 
as  they  are  saved,  when  the  voyage  is  thus  abandoned,  he 
may  proceed  to  enforce  his  lien  pro  tanto  against  them ;  for 
the  case,  in  which  he  is  to  lose  his  money,  has  not  occurred, 
that  is,  a  total  loss  of  the  ship  and  the  voyage,  by  the  dan- 
gers, and  casualties  of  the  seas  and  rivers,  and  the  other 
enumerated  perils.     The  language  of  the  present  bond  is  still 
more  expressive,  than  what  is  usually  found  in  such  instru- 
ments.    It  declares,  '<  or  if  in  the  said  voyage,  an  utter  loss 
of  the  said  schooner  or  vessel  by  fire,  enemies,  pirates,  or 
other  casualty,  shall  unavoidably  happen,  &c.  &c.,  then  the 
above  written  obligation  shall  be  null  and  void,  or  else  shall 
be  and  remain  in  full  force  and  virtue."     Now,  can  it  be 
truly  said  in  this  case,  that  there  was  an  utter  loss  of  the 
schooner,  an  utter  incapacity  to  perform  her  voyage,  by  reason 
of  any  of  the  enumerated  perils. 

In  Joyce  v.  Williamson,  (reported  in  Park  on  Insur.  ch. 
21,  p.  627, 7th  edit. ;  &  C.  2  Marsh.  Insur.  B.  2,  ch.  5,  p.  754, 
2d  edit.) ;  and  since  reported  in  3  Doug.  R.  164,  which 
was  an  action  of  a  bottomry  bond,  where  a  ship  bad  been 
captured,  and  restored  on  payment  of  salvage,  and  was  after- 
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wards  repaired,  and  performed  her  vojage,  and  carried 
freight,  but  the  ship  and  freight  were  not  then  worth  the 
sum  mentioned  in  the  bottomry  bond,  and  the  amount  of  the 
repairs ;  the  Court  held  the  bondholder  entitled  to  recover, 
upon  the  ground  that  the  voyage  had  been  performed.  Lord 
Mansfield,  in  delivering  the  opinion  of  the  Ck>urt,  said ;  that 
by  the  law  of  England,  upon  a  bottomry  bond,  there  is 
neither  average,  nor  salvage  ;  that  although  there  had  been  a 
capture,  yet  to  bring  the  case  within  the  condition  of  the  bot- 
tomry bond,  it  must  not  be  a  mere  temporary  taking,  but  be 
such  a  taking  as  constitutes  the  loss  of  the  ship,  and  which  would 
amount  between  the  insurer  and  insured  to  a  total  loss.  Now, 
by  this  language,  his  Lordship  must  be  understood  to  mean, 
not  a  technical  total  loss,  entitling  the  insured  to  abandon ; 
(for  there  can  be  no  abandonment,  technically  so  called,  on 
a  bottomry  bond ;  and  if  there  were,  then  the  bottomry 
holder  would,  in  fact,  be  liable  for  an  average  loss)  ;  but  he 
meant  a  total  loss  in  the  sense,  that  the  ship  is  reduced  to 
a  state  of  total  incapacity  to  perform  the  voyage,  and  cannot 
be  repaired,  so  as  to  perform  it ;  or,  in  other  words,  —  to  use 
the  phrase  of  foreign  jurists,  —  that  the  ship  is  in  a  state  of 
utter  innavigability ;  such  as  arises  from  shipwreck,  or  strand* 
ing,  when  the  ship  cannot  be  gotten  off,  or  repaired  at  all. 
We  shall  presently  see,  that  if  the  ship  can  be  gotten  off,  or 
repaired,  no  matter  at  what  expense  the  repairs  must  be,  the 
rights  of  the  bondholder  are  not  affected  thereby.  But  what 
is  most  material  to  be  considered,  in  the  case  of  Joyce  v. 
fVUUamson,  is,  that  neither  the  repairs  nor  the  salvage  were 
taken  into  account  in  the  suit  on  the  bond ;  but  the  bond- 
holder moved  the  full  amount  without  any  deduction  whatso- 
ever. 

The  doctrine  already  suggested,  that  in  cases  of  bottomry, 
nothing  but  an  actual  total  loss  of  the  ship  in  the  voyage 
will  excuse  the  borrower  from  payment,  not  even  when,  by 
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reason  of  the  enumerated  perils,  the  ship  shall  require  repairs 
greater  than  her  value,  is  fully  borne  out  by  authority.  The 
case  of  TJiamson  v.  The  Royal  Exchange  Assurance  Company, 
(1  Maule  &  Selw.  30),  is  directly  in  point.  That  was  an 
insurance  upon  a  bottomry  bond ;  and  the  ship  during  her 
voyage,  by  tempestuous  weather,  suffered  so  much  damage 
as  to  become  totally  disabled,  and  put  into  an  intermediate  port 
to  repair ;  and  upon  a  survey  it  was  found,  that  the  necessary 
repairs  would  cost  $3,200,  and  after  their  completion,  the 
ship  would  be  worth  only  $2000.  The  owners,  therefore, 
caused  her  to  be  broken  up  and  sold.  Her  original  value, 
when  she  sailed  on  the  voyage,  was  $4000.  The  Court 
held,  that  there  could  be  no  recovery  on  the  policy.  Lord 
Ellenborough,  in  delivering  the  opinion  of  the  Court,  said ; 
'^  This  was  not  a  question,  whether  such  a  loss  had  happened 
as,  in  the  case  of  an  insurance  on  the  ship,  might  have  enti- 
tled the  assured  to  abandon ;  but  whether  it  was  an  utter  loss 
within  the  true  intent  and  meaning  of  the  bottomry  bond. 
The  distinction  between  an  insurance  upon  the  one  and  the 
other  is  simple ;  in  the  former  case,  if  the  voyage  be  lost,  or 
not  wortii  pursuing,  or  the  ship  be  reduced  to  such  a  state 
that  she  cannot  proceed  without  refitting,  the  expense  of 
which  would  greatly  exceed  her  value,  the  assured  may 
abandon  and  claim  as  for  a  total  loss ;  but  in  the  latter  case, 
as  nothing  short  of  an  actual  total  loss  will  discharge  the 
borrower  of  money  upon  bottomry,  so  nothing  less  will  ren- 
der the  insurer  liable.  Here  the  thing  continued  to  exist  as 
a  ship,  her  hull  and  bottom  remained,  though  perhaps  in  such 
a  state  as  might  make  it  prudent  for  the  owners  to  dispose  of 
her.  I  have  had  occasion  at  the  Cockpit  to  state  this  distinc- 
tion as  established  law ;  that  in  the  case  of  bottomry  nothing 
short  of  the  total  destruction  of  the  ship  will  constitute  an 
utter  loss  ;  if  it  exists  in  specie,  in  the  hands  of  the  owner,  it 

f  will  prevent  an  utter  loss." 

■       For  these  reasons,  I  am  of  opinion   (as  I  have  already 
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Stated,)  that  the  bottomry  bond  did  become  due,  and  paya- 
ble to  the  holder,  upon  the  breaking  up  of  the  voyage,  and 
selling  the  schooner  at  Bermuda. 

And  this  conducts  us  to  other  very  important  questions  in 
the  case.  In  the  first  place  to  the  consideration  of  the  acts 
of  the  master,  during  the  course  of  the  voyage,  how  far  they 
were  justifiable  and  proper  under  the  circumstances,  for  to 
that  extent,  neither  he  nor  the  owners  can  be  involved  in  any 
responsibility ;  and  how  far  they  were  unjustifiable  and  im- 
proper, and  might  and  did  involve  the  owners  of  the  schooner 
in  responsibility  therefor.  And  in  the  next  place,  supposing 
the  owners  to  be  involved  in  any  responsibility,  to  what 
extent,  and  under  what  circumstances,  it  applies. 

In  respect  to  the  sale  of  the  perishable  and  damaged  fruit 
at  Bermuda,  upon  the  first  arrival  there,  the  proceeds  of 
which  amounted  to  $1029.70,  there  does  not  seem  any 
doubt,  that  it  was  a  justifiable  and  proper  sale.  The  prin- 
cipal question  arising  is,  whether  he  had  a  right  to  appro- 
priate those  proceeds  towards  the  repairs  of  the  ship,  and,  if 
he  had,  then  what  rights  the  shippers  have  over  against  the 
owners  of  the  schooner,  for  compensation  and  indemnity 
therefor. 

In  the  first  place,  as  to  the  right  of  the  master  to  appro- 
priate the  proceeds  towards  the  repairs  of  the  ship.  It 
seems  to  me,  that  he  clearly  possessed  such  a  right ;  for,  in- 
dependently of  the  sale  being  of  perishable  articles,  I  take  it 
to  be  clear,  that  the  master  has  a  right  to  sell  a  part  of  the 
cargo  to  make  repairs,  and  to  furnish  necessaries  for  the  com- 
pletion of  the  voyage.  This  was  expressly  held  by  Lord 
Stowell,  in  the  case  of  the  Gratitudine,  (3  Rob.  R.  240,  259, 
263,  264),  and  the  same  doctrine  was  afllirmed  by  this  Court, 
in  the  case  of  the  Packet,  (3  Mason,  R.  255).  Emerigon, 
and  Valin,  and  Pothier,  affirm  the  like  doctrine ;  and  indeed, 
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it  has  the  sanction  of  the  Consolato  del  Mare^  (ch.  105)> 
and  of  most  of  the  maritime  writers,  and  foreign  ordinances.^ 
But  then,  in  the  next  place,  what  is  the  extent  of  the 
liability  of  the  owners,  for  the  property  so  appropriated? 
Now,  if  there  were  no  statute  limitation,  affecting  the  present 
case,  but  the  owners  stood  before  the  Court  upon  the  general 
liability  created  by  the  Roman,  and  the  English,  and  the 
American  Law,  it  is  plain,  that  the  appropriation  being  for 
the  use  of  the  ship,  and  within  the  scope  of  the  master's 
authority,  the  owners  would  be  liable  to  pay  the  shippers  the 
full  amount  of  the  proceeds  so  appropriated.^  What  effect, 
then,  has  the  Statute  of  Massachusetts  ?  In  my  judgment, 
if  it  applies  at  all  to  a  case  like  the  present,  (a  point  which 
will  come  under  our  consideration  hereafter),  it  has  this,  and 
no  more,  that  the  liability  was  before  coextensive  with  the 
amount  appropriated  ;  but  it  now  has  the  limitation  interposed, 
that  it  shall  not  exceed  the  interest  of  the  owners  in  the  ship 
and  freight ;  that  is  to  say,  they  are  liable  to  pay  the  full  sum 
so  appropriated,  when  it  does  not  exceed  the  value  of  the 
ship  and  freight ;  and  if  it  does  exceed  that  value,  they  are 
exonerated  from  all  liability,  beyond  the  value  of  the  ship 
and  freight.^  The  claim  of  the  shippers  is  not  reduced  to  a 
mere  lien  in  renif  although  I  am  satisfied,  chat  the  shippers 
possess  such  a  lien.  But  it  is  a  personal  claim  upon  the 
owners  pro  tantOy  with  the  auxiliary  security  of  the  lien 
on  the  ship  and  freight.  Precisely  the  same  view  is  taken  of 
this  point  by  foreign  jurists,  and  especially  by  Valin,  and 
Pothier,  and  Emerigon.^    When  does  this  personal  liability 

1  See  Emerigfon,  Des  contrats  a  la   Grosse,  ch.  4,  §  9,  p.  445,  &c. ; 
Stypmannus,  Ps.  4,  ch.  5,  n.  109,  p.  417 ;  Kuricke,  765. 

2  Abbott  on  Shipp.  Pt  3,  ch.  5,  ^  1  to  §  7,  edit.  1829. 

3  See  the  Dundee,  1  Hagg.  Adm.  R.  109 ;  S.  C  Gale  v.  Laurie,  5 
Bam  &  Cres.  156 ;  Morris  v.  Rohiruon,  3  Barn.  &  Ores.  196. 

4  Emerigon,  Des  ContraU  a  la  Grosse,  ch.  4,  §  9,  p.  445 ;  Valin,  Comxn. 
Tom.  1,  liv.  2,  tit  8,  art  2,  p.  568,  569 ;  Pothier,  Contrats  Marit  n.  34, 
n.72. 
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and  this  lien  attach  to  the  owners,  and  to  the  thing  ?     My  \ 
answer  is,  it  attaches  eo   instantif  when  the  appropriation  is     v 
made ;  and   consequently,  from  that  moment  the  obligation     { 
becomes  positive  and  unequivocal.  / 

Then  arises,  in  the  next  place,  the  farther  consideration,"  , 
whether  the  liability  of  the  owners  in  personam  is  absolute^ 
or  is  affected  with  the  future  fate  of  the  ship  on  the  voyage  ? 
Upon  this  point,  the  foreign  ordinances  promulgate  different 
doctrines,  and  the  foreign  jurists  hold  different  opinions.^ 
The  Consolato  del  Mare,  (ch.  105),  gives  the  shippers  in 
such  a  case  a  lien  and  privilege  only  on  the  ship.  The 
Laws  of  Oleron  (art.  35),  and  the  Ordinance  of  Antwerp 
(art.  19),  seem  to  make  the  payment  dependent  upon  the 
ultimate  arrival  of  the  ship  at  her  port  of  destination.^ 
Emerigon  seems  to  follow  the  same  opinion,  and  says ;  '<  It 
is  then  evident,  that  if  the  ship  perishes,  neither  the  master, 
nor  the  owners  are  subject,  on  that  account,  to  any  per- 
sonal obligation.  It  is  here  a  sort  of  forced  loan  upon  bot- 
tomry." Valin  is  of  the  opposite  opinion,  and  holds  that  the 
owner  of  the  ship  ought  to  pay  the  value  of  the  goods  sold 
during  the  voyage,  for  the  necessaries  of  the  ship,  without 
any  regard  to  the  future  fate  of  the  ship,  whether  she 
perishes  during  the  voyage  or  not,  in  the  same  manner,  as  if, 
instead  of  selling  the  merchandise  of  the  shipper,  he  had 
borrowed  the  money  of  another  person.  And  he  insists,  that 
the  interest  of  the  public  requires  such  a  decision.  Pothier, 
while  he  admits,  that  persons  of  experience,  whom  he  had 
consulted,  were  of  opinion,  that  the  owners  of  the  merchan- 
dise sold  to  supply  the  necessities  of  a  ship  could  demand 
nothing,  if  the  ship  should  afterwards  be  lost,  pointedly 
holds  a  different  opinion,  and   insists,  with  Valin,  that  in 

1  See  Boulay  Paty  Droit  Comm.  Tom.  1,  tit  3,  p.  268  to  299 ;  Emeri- 
gon, TraiU  a  la  Grouty  ch.  4,  §  1 1. 
'  Emerigon,  De#  contrais  a  la  ChrosH,  ch.  4,  §  9,  p.  446, 447. 
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such  a  case  the  owners  of  the  ship  are  personally  responsible 
for  the  merchandise  sold.  He  deems  it  to  be  a  sort  of  forced 
loan  for  the  necessaries  of  the  ship,  which  the  master  has 
personally  contracted  to  repay  to  the  owner  of  the  merchan- 
dise. And  he  insists,  that  the  master  is  entitled  to  have 
recourse  to  the  owner  of  the  ship,  for  his  own  indemnity 
therefor ;  and  that  the  owner  of  the  merchandise,  as  exercis- 
ing the  rights  of  the  master,  has  a  remedy  over  against  the 
owner  of  the  ship,  whether  the  ship  aAerwards  perishes  or 
not.  The  Ordinance  of  Wisbuy,  (tit  2,  art.  2,)  adopts 
the  same  rule ;  and  it  seems  approved  by  Kuricke,  and  by 
Cleirac* 

It  seems  to  me,  upon  principle,  with  reference  to  our  law, 
that  the  opinions  of  Valin  and  Pothier  are  entitled  to  very 
great  weight.  As  has  been  already  suggested,  the  limitations 
of  the  responsibility  of  the  owners  of  the  ship  are  mere 
qualifications  of  the  antecedent  rule  of  our  law,  and  do  not 
change  the  nature  of  the  rule.  The  owners  are,  and  ought 
to  be  held  personally  bound  to  pay  all  the  lawful  contracts  of 
the  master,  to  the  full  amount  thereof,  not  exceeding  their 
interest  in  the  ship  and  freight.  And  where  there  are  vari- 
ous claims,  which  have  occurred  at  different  times,  the  just 
principle  would  seem  to  be  found  in  the  maxim,  Qui  prior  est 
in  tempore  potior  est  in  jure.  In  other  words,  the  earliest 
creditor  has  a  priority  or  privilege  over  the  others  for  his  prior 
debt. 

Hitherto,  the  question  under  consideration  has  been  exam- 
ined upon  the  assumption,  that  the  statute  regulations  of 
Massachusetts  were  equally  applicable  to  all  cases  of  con- 
tracts made  by  the  master,  within  the  scope  of  his  authority, 
confided  to  him  by  the  owners,  as  well  as  to  all  cases  where 
he  has  exceeded  his  authority,  or  is  guilty  of  any  tort  or 
misconduct  in  the  course  of  the  voyage.     But  it  may  admit 

1  Emerigon,  TVtnU  a  la  Grosae^  ch.  4,  §  9 ;  Euricke,  Jas.  Mar.  Hanseati, 
tit  6,  art  21 ;  Cleirac,  Ordin.  d'Oleron,  art  22,  p.  88,  n.  2. 
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of  most  serious  doubt,  whether  the  Statute  of  Massachusetts 
was  designed  to  apply  to  any  cases  of  contracts,  strictly 
within  the  scope  of  the  authority  of  the  master,  and  in  res- 
pect to  which,  he  not  only  had  a  right  to  bind  the  owners, 
but  his  acts  were  justifiable  and  proper,  and  indeed  through- 
out a  part  of  his  duty,  under  the  circumstances.  The  lan- 
guage of  the  Statute  is,  that  '^  No  ship-owner  shall  be* 
answerable  beyond  the  amount  of  his  interest  in  the  ship  and 
freight,  for  any  embezzlement,  loss,  or  detention  by  the  mas- 
ter, or  mariners,  of  any  goods,  wares,  or  merchandise,  or  any 
property  put  on  board  of  such  ship  or  vessel,  nor  for  any  act, 
matter,  or  thing,  damage,  or  forfeiture,  done,  occasioned,  or 
incurred  by  the  said  master  or  mariners,  without  the  privity 
or  knowledge  of  such  owner.''  Now,  there  is  not  one  word 
in  this  clause  about  the  contracts  of  the  master  lawfully 
made  by  him,  on  account  of  the  owner  during  the  voyage,  or 
any  acts  done  strictly  within  the  line  of  duty  to  the  owners. 
The  whole  language  seems  exclusively  applicable  to  cases  of 
wrongs,  to  ''  embezzlement,  loss  or  destruction,"  of  property, 
and  to  ^'  any  act,  matter,  or  thing,  damage,  or  forfeiture, 
done,  occasioned,  or  incurred  by  the  master  or  mariners," 
during  the  voyage ;  and  if  we  construe  the  words  as  mean- 
ing to  import  acts,  and  matters,  and  things,  gusdem  generis, 
(which,  in  such  cases,  is  a  general  rule  of  interpretation), 
there  is  nothing  to  lead  to  the  conclusion  that  the  statute,  in 
its  policy  or  objects,  had  any  reference  to  contracts  made  by 
the  master  in  the  course  of  his  duty,  and  for  the  benefit  of  the 
ship,  and  with  the  implied  consent  or  authority  of  the  owner ; 
for  the  words  are  added,  <'  without  the  privity  or  knowledge  of 
such  owner."  And  there  is  good  reason  for  the  distinction. 
The  owners  might  otherwise  be  ruined  by  the  wrongful  acts  of 
the  master  or  mariners.  But  the  lawful  contracts  of  the  master, 
within  the  scope  of  his  duty,  are  just  such  as  the  owners  have 
authorized,  and  are  and  can  be  deemed,  in  no  just  sense, 
wrongful,  but  are  such  as  fairly  are  by  implication  "  with  the 
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privity  and  knowledge  of  the  owners."  Besides,  the  Statute 
uses  the  language,  '^  master  or  mariners,"  which  plainly  evin- 
ces, that  it  was  intended  to  be  applied  to  acts,  matters,  and 
things,  which  might  be  indifferently  done  by  either  of  them. 
Now,  the  mariners,  as  such,  have  no  authority  whatsoever  to 
enter  into  contracts  in  behalf  of  the  owners.  There  is  no 
>case  in  the  Massachusetts  Reports,  which  hints  at  any  appli- 
cability of  the  Statute,  to  any  cases  of  contracts  lawfully 
made  by  the  master,  or  to  any  acts  done  in  relation  thereto, 
which  are  strictly  authorized  by  the  owners.  I  have  looked 
into  the  English  Statutes  upon  the  same  subject,  (from  which 
the  Massachusetts  Statute  was  apparently  borrowed),  and  I 
find,  that  they  are  solely  applicable  to  cases  of  torts  and 
malfeasance  of  the  master  and  mariners.  The  only  decisions, 
which  I  have  been  able  to  trace  in  the  English  Books  of  Re- 
ports upon  the  subject,  are  cases  of  tort,  and  misconduct. 
Such  was  the  case  of  the  Dundee  (1  Hagg.  Adm.  R.  109)  ; 
S.  C.  Gale  v.  Laurky  (5  Barn.  &  Cres.  156),  which  was  a 
case  of  collision  by  the  fault  of  the  master  and  mariners,  and 
the  case  of  Wilson  v.  Dickson,  (2  Barn.  &  Aid.  2),  which  was 
a  case  of  tort.^ 

Now,  in  cases  like  the  present,  where  the  ship  is  in  want 
of  repairs  or  necessaries,  no  one  can  doubt,  that  the  borrow- 
ing of  money  or  the  procurement  of  supplies  for  the  purposes 
of  the  voyage,  are  strictly  contracts  authorized  by  the  owner 
and  for  his  benefit.  It  is  in  such  cases  the  duty  of  the  mas- 
ter to  borrow  the  money  and  procure  the  supplies  ;  and  his 
acts  in  so  doing  are  not  only  reasonable  and  justifiable,  but 
they  are  implicitly  sanctioned  by  the  owners.^  If  the  loan 
is  a  simple  loan  —  not  on  bottomry,  or  the  supplies  are 
made  upon  the  general  credit  of  the  master  or  owner,  and 
not  solely  on  the  credit  of  the  ship,  what  ground  is  there  to 

1  See  also  Morris  v.  Robinson,  3  Barn.  &  Cresw.  195. 
s  See  the  Aurora,  1  Wheat  R.  96, 102. 


OCTOBER  TERM,  1844.  497 

Pope,  et  al.  v,  Nickenon,  et  al. 

suggest,  that  the  creditor  is  to  take  upon  himself  the  subse- 
quent hazards  of  the  voyage,  for  which  he  receives  no  pre- 
mium, and  to  which  he  has  given  no  consent?     If  such  were 
understood  to  be  the  general  law  applicable  to  the  subject,  so 
far  from  promoting  public  policy  or  private  credit,  it  would, 
in  all  probability,  lead  to  the  necessity,  in  all  such  cases,  of 
procuring  money  and  supplies  upon  bottomry,  at  an  onerous 
premium  —  a  result  which  the  statute  could  certainly  not 
have  intended.     In  truth,  there  would  be  difficulty  in  saying, 
under  such   circumstances,   that  the  master  could  borrow 
money  at  all  to  supply  the  necessities  of  the  ship ;  for  by  the 
general  maritime  law  (which  is  the  law  of  England   and 
America),  on  this  very  point,  the  master  has  no  authority  to 
take  up  money  on  bottomry,  if  he  can  procure  it  upon  the 
personal  credit  of  the  owner ;  and  he  cannot  pledge  the  per- 
sonal credit  of  the  owner,  according  to  the  argument,  because 
he  can  only  bind  the  owner  to  the  extent  of  the  value  of  the 
ship  and  freight,  if  the  voyage  is  successfully  performed ;  and 
if  she  perishes  in  the  voyage,  then  the  lender  loses  his  money 
without  receiving  or  having  a  title  to  receive  any  maritime 
interest  for  the  risk.     Under  such  circumstances,  what  per- 
son of  ordinary  prudence  would  lend  any  money  to  the  mas- 
ter to  supply  the  necessities  of  the  ship  ?    It  would  be  down- 
right folly.     The  consequence  of  a  doctrine,  which  should 
thus  restrict  the  right  of  the  master  to  borrow  money  for  the 
necessities  of  the  ship,  would  in  many  cases  be,  that  the  ship 
would  perish  for  the  want  of  repairs  or  the  voyage  be  aban- 
doned.    A  construction  of  the  statute  which  should  lead  to 
such  consequences  ought  not  to  be  adopted,  unless  it  be  inev- 
itable, which  certainly  cannot  be  affirmed  of  the   statute 
under  consideration. 

There   is   this  additional   consideration,   which  deserves 
notice.     It  is,  that    the   remedy   by  the  statute   of  Mas-  \ 
sachusetts  is  not  a  remedy  in  rem  for  the  loss  sustained  or 
the  liability  incurred.     But  the   remedy  is  strictly  in  per^ 
ionamy  and  the  amount  which  is  recoverable  is  not  to  exceed 
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the  value  of  the  ship  and  freight.  But  at  what  time  is  this 
value  to  be  ascertained  and  fixed  7  It  must  be  the  value  at 
the  time  when  the  right  of  action  against  the  owners  first 
accrues,  and  not  at  any  subsequent  period.  Suppose  after 
the  right  of  action  has  attached,  the  ship  perishes,  that  will 
not  affect  the  right  of  recovery  of  the  shipper  in  a  case  of 
tort ;  and  a  fortiori  it  will  not  in  a  case  of  contract,  made  by 
the  master,  by  and  under  the  authority  of  the  owners.  This 
doctrine  is  fully  sustained  by  the  case  of  Dobree  v.  Schroder, 
(6  Simon  R.  291;  S.  C.  2  Mylne  and  Craig.  489,)  and  Wil- 
son V.  Dickson,  (2  Barn,  and  Aid.  2.)  So  that,  in  this  limited 
view  of  the  matter,  the  owners  would  be  personally  liable  for 
the  money  advanced,  since  at  the  time  when  it  was  advanced 
it  did  not  exceed  the  value  of  the  ship  and  freight. 

I  am  the  more  confirmed  in  this  opinion  by  the  article  of 
the  Marine  Ordinance  of  France  of  1681,  which  declares 
^^  That  the  owners  of  ships  shall  be  responsible  for  the  acts 
of  the  master ;  but  they  shall  be  discharjged  upon  abandon- 
ment of  their  ship  and  the  freight."  ^  Now,  in  the  interpreta- 
tion of  this  provision,  Valin  expressly  holds,  that  it  does  not 
apply  to  the  case  of  money  borrowed  by  the  master  on  the 
course  of  the  voyage  for  the  necessary  repairs  and  supplies 
of  the  ship,  unless  borrowed  on  bottomry ;  and  that,  there- 
fore, it  is  immaterial  to  the  lender  whether  the  ship  after- 
wards perishes  or  not  in  the  subsequent  part  of  the  voyage. 
Pothier  adopts  and  firmly  maintains  the  same  interpretation. 
I  am  of  opinion  (says  he),  that  the  owners  of  the  ship  cannot 
avail  themselves  of  the  defence  in  the  2d  article  of  the  title 
"Des  Proprietaires  "  (Li v.  2,  tit.  8,  art,  2),  which  makes 
them  responsible  for  the  acts  of  the  master ;  but  discharges 
them  upon  their  abandonment  of  ship  and  freight,  because 
this  provision  has  no  application  but  to  such  obligations  (con- 


1  Ordin.  De  la  Mar.  1681,  Liv.  2,  tit  8,  art  2;  Valio,  Comm.  Tom.  1, 
p.  568. 
9  Valin,  Comm.  Tom.  1,  Liv.  2,  tit  8,  art  2,  p.  568. 
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tracts)  of  the  master,  for  which  he  could  not  have  any  re- 
course against  the  owners  of  the  ship,  to  be  indemnified  by 
them."  I  am  aware  that  Emerigon  holds  the  opposite  opin- 
ion ;  but  I  profess  myself  not  satisfied  with  his  reasoning.^ 
The  opinion  of  Pothier  and  Valin  stand  fully  confirmed  by 
the  modern  code  of  commerce  of  France  which  contains  a 
provision  similar  to  that  of  the  Ordinance  of  Louis  XIV,  of 
1681,  as  to  the  responsibility  of  the  owners  of  the  ship  for 
the  acts  of  the  master,  and  exempting  them  from  responsibil- 
ity upon  their  abandonment  of  the  ship  and  freight.^  But 
the  same  code  makes  the  master  personally  liable  (art.  298) 
to  the  shippers  for  their  goods  sold  by  him  for  the  ship's 
necessities,  even  if  the  ship  afterwards  perishes  in  the  voyage. 
And  Pardessus,  in  commenting  on  the  code,  puts  it  as  clear, 
that  in  the  case  of  such  a  contract,  or  indeed,  of  any  con- 
tract by  the  master  for  supplies  and  repairs  for  the  ship's 
necessities,  without  bottomry,  the  owners  are  bound  to  pay 
for  the  same  ex  contractu,  notwithstanding  the  subsequent 
loss  of  the  ship,  because  they  are  bound  to  indemnify  the 
master  in  such  a  case,  as  he  has  acted  within  the  scope  of  his 
authority.  This,  it  will  be  at  once  perceived,  is  in  exact 
coincidence  with  the  opinion  of  Pothier  and  Valin.  And 
Pardessus  goes  on  to  distinguish  the  case  of  such  a  contract 
made  by  the  master,  from  the  case  of  an  act  of  tort  or  miscon- 
duct of  the  master ;  holding,  that  the  owners  are  not  bound 
therefor,  if  they  abandon  the  ship  and  freight.^  On  the  other 
hand,  Boulay  Paty  maintains  the  opposite  opinion,  reasoning 
it  out  at  large,  and  arrives  at  the  same  conclusion  as  Emer- 
igon.^ The  council  of  state  and  the  framers  of  the  code 
seem,  however,  to  have  adopted  the  opinions  of  Valin  and 
Pothier.5 

^  Emerigon  Traite  a  la  Grosse,  ch.  4,  §  11,  p-  453  to  p.  465. 
<  Code  de  Com.  art  214. 

3  Pardessus  Droit  Comm.  Tom.  3,  art  663,  art  644,  art  717. 

4  Locre  Esprit  de  Code  de  Comm.  Tom.  2,  art  298,  and  Coram,  p.  200 
to  p.  203. 

&  Boalay  Paty  Droit  Comm.  Tom.  1,  tit  3,  p.  293  to  p.  299. 
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Now,  although  the  present  case  is  not,  strictly  speaking, 
the  case  of  a  positive  contract  made  by  the  master  for  bor- 
rowing the  money  apphed  to  the  repairs,  yet  it  is  clearly  the 
case  of  a  quasi  contract  on  behalf  of  the  owners,  or  what 
Emergion  and  Pothier  call  a  forced  loan.     It  is  a  loan,  which 
the  maritime  law  allows  the  master  to  make  on  account  of 
the  owners  —  as  resulting  from  their  implied  authority,  and 
with  their  consent.     So  it  was  treated  in  the  case  of  The  Crrat- 
iUidine  (3  Rob.  240,  261),  and  in  the  case  of  The  Packet 
(3  Mason  R.  255).    Then,  it  being  a  careful  application  of 
the  funds  of  the  shipper,  with  his  consent,  for  the  use  and 
benefit  of  the  owners  of  the  ship,  and  by  their  authority  and 
consent,  it  seems  to  me,  that  the  case  is  governed  by  exactly 
the  same  principles  as  if  the  money  had  been  borrowed  of  a 
third  person,  and  applied  to  the  same  purposes  ;  that  is,  it 
would  have  bound  the  master  personally,  and  the  owners  per- 
sonally, and  have  also  created  a  lien  on  the  ship  in  rem. 

From  what  has  been  just  said,  it  follows,  that  the  master 
and  the  owners,  in  the  present  case,  are  personally  responsi- 
ble for  the  funds  of  the  shipper,  applied  towards  the  repairs 
of  the  ship.     The  shippers  are  also  entitled  to  a  lien  therefor 
on  the  ship  itself.     Whether  the  bottomry  bond,  being  after- 
wards given,  would  have  been  subjected  to  the  priority  of  this 
lien  on  the  ship,  seeing  that  the  funds  went  to  enhance  the 
value  of  the  ship,  when  repaired,  in  favor  of  the  bottomry 
lenders,   if  the  shippers  had  insisted  on  that  lien  —  it  is 
unnecessary  to  decide,  although  I   incline  to  the  opinion 
that  it  would  have  been  so  subjected.     But  we  are  now  at 
law  in  a  case  calling  only  for  the  expression  of  an  opinion, 
whether  the  owner  is  personally  liable  for  those  funds  so  ap- 
plied.    And  my  opinion  is,  that  the  owners  are  so  liable  in 
the  present  suit. 

Then,  in  the  next  place,  as  to  the  second  sales  made  at  Ber- 
muda on  the  return  of  the  schooner  there,  after  the  second 
disaster.    The  sale  of  the  perishable  cargo  was  properly 
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made ;  and  to  that  no  objection  can  be  taken.  (^But  the  sale 
of  the  wines  falls  or  may  fall  under  a  different  consideration. 
I  agree,  that  it  is  not  the  duty  of  the  master,  in  all  cases  of 
this  sort,  not  to  sell,  simply  because  the  property  is  not  per- 
ishable. That  must  depend  upon  circumstances.  I  agree 
also,  that  the  master  is  not  bound  in  all  cases  to  tranship ; 
but  that  duty  again  depends  on  circumstances.  What  Lord 
Stowell  said  in  the  case  of  The  Gratitudine  (3  Rob.  240, 
S59,  261),  on  this  point,  is  very  important.  <' There  are 
other  cases "  (said  he)  ''  also  in  port,  in  which  the  master 
has  the  same  authority  forced  upon  him.  Suppose  the  case 
of  a  ship  driven  into  port  with  a  perishable  cargo,  where  the 
master  could  hold  no  correspondence  with  the  proprietor ; 
suppose  the  vessel  unable  to  proceed,  or  to  stand  in  need  of 
repairs  to  enable  her  to  proceed  upon  her  voyage.  In  such 
emeigencies,  the  authority  of  agent  is  necessarily  devolved 
upon  him,  unless  it  could  be  supposed  to  be  the  policy  of 
the  law,  that  the  cargo  should  be  left  to  perish  without  care. 
What  must  be  done  ?  He  mmt  in  such  case  exercise  his 
judgment,  whether  it  would  be  better  to  tranship  the  cargo, 
if  he  has  the  means,  or  to  sell  it.  It  is  admitted  in  argument 
that  he  is  not  absolutely  bound  to  tranship ;  he  may  not  have 
the  means  of  transhipment ;  but  even  if  he  has,  he  may  act 
for  the  best,  in  deciding  to  sell ;  if  he  acts  unwisely  in  that 
decision,  still  the  foreign  purchaser  will  be  safe  under  his  acts : 
If  ht  had  not  the  means  of  transhipping,  he  is  under  an  obli- 
gation to  sell,  unless  it  can  be  said,  that  he  is  under  an  obli- 
gati<Mi  to  let  it  perish."  And  again  ;  '<  it  is  admitted  that 
though  impowered  to  tranship,  he  is  not  hound  to  tranship. 
No  such  obligation  exists  according  to  any  known  rule  of 
the  maritime  law :  and  if  it  did,  still  he  must  be  affected 
with  the  opportunity  of  transhipment,  and  with  wilful  neg- 
lect of  such  opportunity,  for  wilful  neglect  shalh  not  be  pre- 
sumed.   He  may  even  be  restrained  from  shipment  if  he  has 
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the  means,  by  knowing  that  insurances  were  made  on  the 
original  shipment  which  might  be  avoided  by  such  a  change. 
Having  the  general  duty  of  carrying  the  cargo  to  the  place 
of  destination  imposed  upon  him,  not  being  obliged  to  tran- 
ship, and  it  not  being  shown  that  he  has  the  opportunity  of 
transhipment,  he  must  be  presumed  to  look  out  for  the  means 
of  repairing  his  ship  for  the  accomplishment  of  his  contract. 
The  first  and  most  obvious  fund  for  raising  the  money,  is  the 
hypothecation  of  the  ship ;  but  the  foreign  lender  has  a  right 
to  elect  his  security,  for  he  is  not  bound  to  lend  at  all ;  he 
may  refuse  to  leild  upon  the  security  of  the  ship,  or  on  that 
security  alone ;  it  is  no  injustice  on  his  part ;  and  if  he  does 
^o  refuse,  the  state  of  necessity  still  continues." 

Ii^  respect  to  the  sale  of  the  fruit,  which  was  then  sound, 
and  especially  of  the  wine,  so  far  as  it  is  attempted  to  be 
justified  as  a  fit  exercise  of  discretion  on  the  part  of  the  mas- 
ter, I  am  of  opinion  that  the  justification  totally  fails.  The 
port  of  Bermuda  was  near  to  the  United  States,  and  the 
means  of  communication  with  the  consignees  and  the  other 
parties  interested,  were  easy,  and  capable  of  being  accom- 
plished in  a  brief  space  of  time.  Besides  this ;  the  letters 
from  the  consignees  and  insurers,  sent  to  the  consignee  of  the 
ship  (who  were  the  bottomry  holders),  which  were  necessa- 
rily brought  to  the  notice  of  the  master,  were  clearly  expres- 
sive of  a  strong  and  earnest  desire  on  their  part,  that  the 
cargo  not  in  a  perishing  condition,  should  be  shipped  to  the 
United  States  and  not  sold  at  Bermuda.  This  admonition 
seems  to  have  been  totally  lost  sight  of  by  the  master,  and 
also  by  the  bond-holders.  The  latter  seem  to  have  been 
absorbed  in  the  consideration  of  their  own  interests ;  and 
the  master  either  exercised  no  judgment  at  all,  or  was  ready 
to  rely  on  any  advice  or  recommendation,  that  he  could  ob- 
tain. 

Under  such  circumstances  —  when  it  ivas  most  obvious, 
that  the  ship  and  the  cargo  would  both  be  sold  at  a  great 
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sacrifice,  as  in  fact  they  were^  I  cannot  but  consider  the 
master  guilty  of  gross  and  culpable  negligence  in  the  latter 
sale.  Indeed,  I  cannot  but  think  that  there  was,  on  the  part 
of  the  bond-holders  and  the  master,  a  willingness  to  make.the 
most  of  the  case  for  the  benefit  of  the  bond-holders.  How 
did  it  happen  that,  after  the  sale,  the  schooner  with  some  tem- 
porary repairs  reached  Boston,  with  a  part  of  her  original 
cargo  on  board,  viz  :  some  of  the  fruit  and  wines  ?  If  the  case 
had  been  one  in  which  the  bottomry  bond  had  been  brought 
before  me  in  this  circuit  for  consideration  and  decision,  I 
should  have  watched  the  whole  proceedings,  and  sifted  them 
with  the  most  scrupulous  jealousy,  and  not  without  some 
lurking  suspicions,  that  the  transactions  were  open  to  much 
observation  and  censure. 

But  the  case  does  not  rest  upon  the  general  ground,  whether 
the  sale  by  the  master  was,  under  all  the  circumstances,  inde- 
pendently of  the  bottomry  bond,  an  exercise  of  sound  and 
reasonable  discretion.  He  was  in  the  port  where  the  bot- 
tomry factors  resided ;  and  they  assure  us,  that  they  would 
not  have  allowed  the  ship  and  cargo  to  have  left  Bermuda, 
without  the  bottomry  bond  being  fully  paid.  This  statement 
is  highly  probable.  However  exorbitant  the  marine  premium 
was,  (and  it  certainly  seems  to  have  been  exorbitant),  and 
however  open  to  litigation  the  claim  of  the  bottomry  holders 
might  be,  the  master  was  completely  subjected  to  their  power, 
and  dependant  upon  their  moderation.  Suppose  he  had 
refused  to  pay  the  bond,  the  immediate  result  would  have 
been,  proceedings  in  the  Admiralty  against  the  ship  and  cargo, 
and  in  all  probability  an  expensive  litigation,  and  an  order 
for  the  sale  of  the  ship  and  cargo  pending  the  proceedings ; 
and  thus  a  forced  sale  —  quite  as  injurious,  and  possibly  much 
more  so — than  did  take  place  under  the  direction  and  with 
the  consent  of  the  master.  Under  such  circumstances,  I 
think  he  was  excused,  if  not  strictly  justified,  in  selling  the 
schooner  and  so  much  of  the  cargo  as  was  necessary  to  ex- 
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tinguish  the  bottomry  bond  and  the  incidental  expenses. 
But  as  to  the  residue  of  the  cargo^  he  was  utterly  without  ex- 
cuse or  justification ;  and  he  ought  to  be  held  liable  to  the 
full  extent  of  the  sacrifices  and  losses  sustained  by  the  con- 
signees. He  had  no  right  to  sell  the  same,  unless  in  a  case 
of  necessity,  that  is,  of  a  moral  necessity,  to  prevent  a  greater 
loss  to  the  shipper^.  No  such  necessity  is  established  by  the 
evidence  in  the  present  case.  There  is  much  wholesome 
doctrine  on  this  subject  in  the  cases  of  Reid  v.  Darby,  (10 
East.  R.  149),  of  Freeman  v.  The  East  India  Company ,  (5 
Barn.  &  Aid.  619),  and  of  Morris  v.  Robinson,  (3  Bam.  & 
Cresw.  196),  although,  perhaps,  in  some  of  these  cases,  it 
was  pushed  to  an  inconvenient  extent.^ 

But  the  question  is  not  as  to  the  liability  of  the  master, 
but  as  to  the  liability  of  the  owners  of  the  schooner,  to  the 
shippers,  for  the  unjustifiable  sale  of  the  master.  And  here, 
it  seems  to  me,  that  the  statute  of  Massachusetts,  limiting 
the  responsibility  of  the  owners,  in  cases  of  the  misconduct 
and  torts  of  the  master,  properly  and  directly  applies.  They 
are  liable  therefor  to  the  extent  of  their  interest  in  the 
schooner  and  freight,  and  no  farther,  at  the  time  of  the  mis- 
conduct and  tortious  sale.  But  at  that  very  time,  the  ship 
was  under  a  bottomry  bond  greater  than  her  value,  and  by 
the  breaking  up  of  the  voyage,  and  the  sale  of  the  schooner, 
the  bond  (as  has  been  already  suggested),  became  abso- 
lutely  due  to  the  bond-holders.  These  were  acts  of  the  roas- 
ter, contemporary  with  the  voluntary  sale  of  the  cargo,  and 
indeed,  they  may  all  be  treated  as  one  and  the  same  trans- 
action—  constituting  parts  of  the  res  gesta — and  done,  as 
it  were,  uno  flatu  et  uno  intuitu.     So  that,  at  the  time,  the 

owners  had,  in  effect,  no  interest  whatsoever  in  the  schooner 

—  ■-   — ~ 

1  See  the  brig  Sarah  Ann^  2  Sumner,  R.  207 ;  Hunter  v.  Parker,  7 
Mees.  &  Wels.  340  and  342;  Gordon  v.  Massachusetts  Fire  and  Marine 
Insurance  Company,  2  Pick.  R.  249 ;  Bryant  v.  Commontoealth  Insurance 
Company,  6  Pick.  131. 
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or  freight,  but  the  value  of  both  had  been  exhausted.  The 
right  of  the  plaintiffs,  then,  to  recover  against  the  owner  is 
thus  sapped  to  its  very  foundation,  and  their  only  remaining 
remedy  is  against  the  master  himself,  by  an  action  for  the 
proceeds  of  the  sales  now  in  his  hands,  or  for  his  tortious 
conversion  of  the  property,  or  in  such  other  form  as  the 
plaintiffs  shall  be  advised.  If  the  ship  owners  had  received 
the  proceeds  of  the  wines,  and  other  sound  parts  of  the  cai^o, 
from  the  master,  it  might  have  been  deemed  either  an  adop- 
tion of  his  act,  or,  at  least,  it  would  have  been  a  receipt 
thereof,  for  the  use  of  the^  shippers.  But  the  ship  owners 
refused  to  receive  the  same  from  the  master,  as  they  had  a 
right  to  do,  and  so  they  are  not  involved  in  his  unjustifiable 
acts  in  the  sale  of  the  wines  and  other  sound  parts  of  the 
cargo. 

It  may  be  said,  that  here  the  acts  of  the  master  were  done 
under  a  contract  of  shipment,  lawfully  entered  into  by  the 
master,  and,  therefore,  it  falls  within  the  same  predicament 
as  a  contract  or  appropriation  of  the  money  of  the  shippers 
for  repairs  of  the  ship,  and  the  ship  owners  ought  to  be  held 
equally  liable  for  the  breach  of  each  contract.  The  distinc- 
tion between  the  cases  is,  I  admit,  nice ;  but  at  the  same 
time  it  appears  to  me  to  be  a  clear  and  determinate  distinc- 
tion, sufficient  to  justify  a  different  conclusion  in  the  one  case^ 
from  that  in  the  other.  The  conduct  of  the  master  in  the 
case  of  the  borrowing  of  money,  and  appropriating  the  funds 
of  the  shippers  for  the  repairs  of  the  ship,  was  a  justifiable  act 
throughout.  It  was  done  in  the  line  of  his  duty,  and  with 
the  implied  consent  and  authority  of  the  owners  of  the  ship. 
The  breach  is  on  their  part,  in  not  repaying  to  the  shippers 
the  money  so  appropriated.  In  the  case  of  the  sale  of  the 
sound  fruit  and  the  wine,  the  master  acted  without  the  con- 
sent or  authority  of  the  ship  owners,  and  in  violation  of  his 
duty  ;  and  if  they  are  to  be  made  liable  to  the  shipper,  the 
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liability  is  for  his  breach  of  duty,  and  not  for  their  own 
breach  of  duty.  The  difference  lies  in  this,  that  they  are 
properly  and  personally  liable  for  their  own  wrongful  acts  in 
violation  of  their  own  contract,  to  the  full  amount  of  the  loss 
to  the  shippers ;  but  that  they  are  not  liable  for  the  wrongful 
acts  of  the  master  in  violation  of  his  duty  to  them  and  to  the 
shippers,  beyond  the  value  of  the  schooner  and  her  freight. 

Then,  in  the  next  place,  as  to  the  claim  for  general  aver- 
age. So  far  as  respects  the  putting  into  Bermuda  for  repairs 
and  refitment  the  first  time, —  according  to  our  law,  the  claim 
of  the  ship  owners  for  a  general  average  against  the  shippers 
of  the  cargo  seems  well  founded. ^  In  respect  to  the  return 
to  Bermuda,  similar  considerations  may  apply,  although  the 
voyage  was  never  resumed,  so  far  as  respects  the  expenses  of 
the  return,  until  the  voyage  was  broken  up.  But  it  does  not 
strike  me,  that  any  allowance  whatsoever  for  general  average 
can,  under  the  peculiar  circumstances,  be  claimed  by  the  ship 
owners  as  a  deduction  from  the  amount  of  the  proceeds 
applied  to  the  ship's  use,  for  which  they  are  liable  to  the 
plaintiffs.  The  reason  is,  that  so  far  as  such  an  allowance 
would  go,  it  would  amount  to  so  much  salvage  of  the  value 
of  the  ship,  and  that  it  ought,  therefore,  to  be  primarily  mar- 
shalled and  applied,  as  it  was  in  the  case  of  7%e  Packet  (3 
Mason  R.  255),  in  exoneration  of  the  cargo  affected  by  the 
bottomry  bond.  So  that  it  is  to  be  deemed  as  so  much  to  be 
ipaid  by  the  ship  owners  in  remuneration  of  the  claim  of  the 
t>ond-holders  upon  the  cargo,  and  in  the  nature  of  a  recouper 
or  set-off  against  the  claim  of  general  average. 

Upon  the  whole,  my  opinion  is,  that  the  defendants  in  the 
present  case  are  responsible  to  the  plaintiffs  for  the  amount 
of  their  money  appropriated  and  applied  by  the  master  at 
Bermuda  for  the  repairs  of  the  ship,  before  the  bottomry 

r 

^  See  2  Phillips  on  Insur.  ch.  15,  §  4,  p.  114  to  132. 
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bond  was  given  ;  but  not  for  the  wrongful  acts  of  the  master 
subsequently  done  in  the  sale  of  the  sound  fruit  and  wine ; 
and  that  the  defendants  are  not  entitled  to  any  claim  or  set- 
off for  any  general  average. 


Henrt  Winsor,  Assignee  or  Babcock,  v.  Hugh  R.  Ken- 
dall, IN  Bankruptct. 

Wheri  the  Petition  set  forth  that  E,  as  agent  of  B,  paid  to  A,  a  creditor  of  B, 
a  certain  due  bill,  in  order  to  induce  A  to  become  party  to  a  general  assign- 
ment in  favor  of  B's  creditors,  which  never  took  effect;  and  B  subsequent- 
Ij  became  a  Bankrupt  under  the  Act ;  —  It  was  held^  that  the  payment  of 
the  due  bill,  as  set  forth  in  the  petition,  was  not  a  fraudulent  preference  in 
contemplation  of  Bankruptcy, —  and  that  the  evidence  showed,  that  K  did 
not  act  as  agent  of  B,  and  that  if  he  did,  since  he  concealed  his  agency  from 
A,  that  he  was  to  be  treated,  as  to  A,  as  a  purchaser  and  not  an  agent. 

A  creditor  is  never  held  to  be  unduly  preferred  by  a  Bankrupt,  unless  he 
understand  at  the  time,  that  he  is  dealing  with  the  Bankrupt,  or  with  his 
avowed  agent,  for  security  or  payment  out  of  the  funds  of  the  Bankrupt. 

The  assignee  of  a  Bankrupt  has  only  the  right  of  the  Bankrupt,  except  in 
cases  of  assignment  or  transfers,  or  agreements  with  one  creditor  in  fraud 
of  the  others. 

The  phrase  "contemplation  of  Bankruptcy  "  means  contemplation  of  in- 
solvency and  total  stoppage  of  business. 

This  case  was  adjourned  from  the  District  Court  into  this 
Court  on  account  of  the  District  Judge  being  interested 
therein. 

The  original  Petition  in  Equity  was  in  substance  as  follows  : 
"Respectfully  represents  Henry  Winsor  of  Boston  in  the 
County  of  Suffolk  in  said  District,  merchant,  that  on  the 
seventh  day  of  February,  1843,  Samuel  H.  Babcock  of  said 
Boston,  merchant,  filed  his  petition  in  bankruptcy,  and  was 
declared  bankrupt  on  the  fourteenth  day  of  April  in  the  year 
1843,  and  that  your  petitioner  was  afterwards  duly  appointed 
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and  qualified  assignee  of  the  estate  of  said  bankrupt,  and 
accepted  that  trust.  That  on  or  about  the  twenty-eighth 
day  of  December,  1842,  the  said  bankrupt  made  or  attempted 
to  make  an  assignment  of  his  goods,  credits  and  effects,  for 
the  benefit  of  his  creditors,  and  that  on  or  about  the  said 
twenty-eighth  day  of  December,  the  said  bankrupt  called 
upon  one  Hugh  R.  Kendall,  of  said  Boston,  merchant,  and 
asked  him  to  execute  the  said  attempted  assignment.  That  the 
said  Kendall  refused  to  do  so,  unless  the  said  Babcock  would 
pay,  or  cause  to  be  paid,  a  certain  due  bill,  dated  January 
nineteenth,  A.  D.  1842,  signed  by  said  bankrupt,  and  paya- 
ble to  the  said  Kendall  on  demand,  with  interest,  —  said  due 
bill  being  for  the  sum  of  one  thousand  dollars  ;  and  that  the  said 
bankrupt  on  or  about  the  same  twenty-eighth  day  of  Decem- 
ber, and  for  the  consideration  that  said  Kendall  should  sign 
the  said  assignment,  furnished  the  money  to  one  I.  M. 
Smith,  and  caused  him  to  pay  the  said  due  bill,  together 
with  the  interest  thereon,  to  the  said  Kendall,  and  said  Ken- 
dall shortly  afterwards  executed  the  assignment.  That  the 
said  payment  was  made  by  the  said  bankrupt  for  the  purpose 
of  giving  said  Kendall  a  preference  or  priority  over  the  gen- 
eral creditors  of  said  bankrupt.  And  that  if  the  said  payment 
was  not  made  for  such  purpose,  it  was  made  by  said  bank- 
rupt in  contemplation  of  bankruptcy,  and  the  said  Kendall 
was  not  a  bona  fide  creditor  or  purchaser  without  notice. 
The  said  payment  was  made  within  two  months  next  before 
the  filing  of  the  petition,  upon  which  said  Babcock  was  de- 
clared bankrupt  as  aforesaid,  and  the  same  is  a  fraud  upon 
the  Bankrupt  Act  of  the  United  States  passed  August  19th, 
A.  D.  1841.  The  petition  prays  that  Kendall  may  be  ordered 
and  pay  over  to  the  petitioner,  as  said  assignee,  the  said  sum 
and  interest  so  received  by  him,  and  to  pay  to  the  petitioner 
his  costs  and  counsel  fees  in  this  behalf  incurred,  and  for 
such  further  and  other  relief  as  the  nature  and  circumstances 
of  this  case  may  require.'' 
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The  Answer  of  the  respondent  was  in  substance  as  follows : 
^'  The  respondent  in  his  answer  admits,  that  he  did  on  the 
twenty-eighth  of  December,  1842,  and  for  a  long  time  pre- 
vious thereto,  hold  a  due  bill  signed  by  the  said  Babcock, 
dated  January  19th,  1842,  which,  from  the  circumstances 
under  which  it  originated,  was  regarded  by  this  respondent, 
and  as  he  believes  by  the  said  Babcock,  as  a  debt,  which 
said  Babcock  was  not  only  legally,  but  in  honor  bound  to 
pay.  That  he  was  applied  to  some  days  previous  to  Decem- 
ber 28th,  1842,  by  the  said  Babcock,  to  become  a  party  to  an 
assignment,  which  the  said  Babcock  represented  he  had  made 
for  the  benefit  of  his  creditors,  and  to  avoid  all  occasion  of  be- 
coming bankrupt  under  the  laws  of  the  United  States, —  which 
this  respondent  refused  to  do.  But  he  denies  that  he  made 
any  agreement  to  sign  the  same,  upon  being  paid  the;  amount  of 
the  said  bill,  and  avers  that  his  motives  and  reasons  for  re- 
fusing to  execute  the  said  assignment  were,  because  said 
Babcock  had  not  paid  said  bill  as  this  respondent  conceived 
he  ought  in  honor  to  have  done,  and  because  this  respondent 
then  had  a  suit  pending  in  the  Court  of  Common  Pleas  in  the 
County  of  Suffolk  against  the  said  Babcock,  upon  the  debts 
due  him  from  the  said  Babcock,  wherein  he  had  attached 
said  Babcock's  property ;  and  because,  also,  he  had  another 
suit  then  pending  in  the  said  Court  against  the  Dudley 
Woollen  Manufacturing  Company,  upon  a  draft  drawn  by 
said  Company  and  accepted  by  said  Babcock,  which  consti- 
tuted the  principal  debt  due  from  Babcock  to  this  respond- 
ent, in  which  suit  this  respondent  then  supposed  he  had 
obtained  some  security  by  an  attachment  on  the  property  of 
said  Company.  And  the  respondent  denies,  that  the  said 
due  bill  was  paid  to  him  by  said  Smith  in  consideration,  that 
he  should  sign  the  said  assignment,  and  avers,  that  some 
days  after  the  application  to  him  by  the  said  Babcock  here- 
inbefore mentioned,  to  wit,  on   December  28th9  1842,  the 
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said  Smith  applied  to  this  respondent  to  purchase  the  said 
due  bill,  giving  as  his  reason,  that  there  was  a  difficulty  in 
the  said  Babcock's  family  concerning  said  due  bill,  and  be, 
Smith,  wanted  to  purchase  it  for  the  sake  of  peace,  (he  the 
said  Smith  being,  as  this  respondent  now  believes,  a  son-in-law 
to  the  said  Babcock.)  That  the  said  Smith  purchased  said 
due  bill  of  this  respondent,  giving  him  therefor  his,  the  said^ 
Smith's,  note  for  the  amount  due  on  said  bill,  payable  in  sixty 
days  and  endorsed  by  a  good  and  sufficient  endorser,  which 
note  was  afterwards  taken  up  by  the  said  Smith  on  or  about 
the  seventh  of  January,  1843,  upon  this  respondent's  dis- 
counting two  per  cent,  from  the  amount  of  the  said  note. 
And  the  respondent  denies,  that  he  knew  at  any  time  or  now 
believes,  that  the  said  Smith,  in  purchasing  said  due  bill,  was 
acting  for  said  Babcock,  but  on  the  contrary,  this  respondent, 
at  the  time  of  his  said  transactions  with  said  Smith,  believed 
and  still  believes,  that  he,  the  said  Smith,  was  acting  for 
himself.  And  this  respondent  admits,  that  he  did  afterwards 
execute  the  said  assignment  provisionally,  and  upon  certain 
conditions,  which  to  the  best  of  his  belief  were,  that  those  of 
said  Babcock's  creditors,  who  had  attachments  upon  his 
property,  should  become  parties  to  the  said  assignment  within 
a  limited  time.  And  this  respondent  doth  not  admit,  that 
the  said  Babcock  gave  the  said  Smith  the  money  to  pay  said 
due  bill,  and  does  not  believe,  that  said  Babcock  has  ever 
paid  the  amount  of  said  due  bill  to  the  said  Smith,  and 
requires  the  said  complainant  to  prove  the  said  facts,  if  they 
are  material.  That  said  Smith,  as  he  is  informed  and  be- 
lieves, came  to  this  respondent's  store  during  the  absence  of 
the  said  respondent,  a  few  days  after  this  respondent  had 
signed  said  assignment,  and  brought  with  him  the  said  due 
bill,  and  left  the  same  with  said  respondent's  clerk,  with  a 
request  that  this  respondent  would  prove  the  said  due  bill 
under  said  assignment,  and  receive  a  dividend  thereon  in 
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Smith's  behalf,  but  in  his,  the  respondent's  name,  alleging  as 
'  a  reason,  that  he  the  said  Smith  did  not  wish  to  have  it 
known  that  he,  the  said  Smith,  had  purchased  said  due  bill. 
This  respondent,  however,  upon  being  informed  of  the  said 
request,  refused  to  comply  therewith,  and  returned  said  due 
bill  to  said  Smith.  And  this  respondent  denies  that  any  of 
the  transactions  had  between  him  and  Smith  were  had  for 
the  purpose  of  giving  him  a  preference  or  priority  over  the 
other  creditors  of  said  Babcock,  and  denies,  that  any  payment 
was  made  to  him  by  said  Babcock  within  two  months  before 
the  filing  of  the  petition,  and  prays  that  the  said  petition  may 
be  dismissed,  and  that  he  may  be  allowed  his  costs  and  coun- 
sel fees  in  this  behalf  sustained." 

The  general  replication  was  filed,  and  the  cause  was 
argued  by  Gray  for  the  assignee,  and  by  Edward  D.  Sohier 
for  the  respondent. 

STORY,  J.  The  whole  question  in  this  case  turns  upon 
this,  whether  the  due  bill  owing  to  Kendall  was  paid  by  Bab- 
cock in  contemplation  of  bankruptcy,  and  with  an  intent  to 
give  Kendall  a  preference  over  the  other  creditors,  contrary 
to  the  intendment  of  the  second  section  of  the  Bankrupt 
Act  of  1841,  ch.  9.  To  establish  such  a  case,  several  facts 
must  concur.  The  due  bill  must  have  been  paid  by  Bab- 
cock or  his  agent,  acting  as  such,  out  of  his,  Babcock's  funds ; 
it  must  have  been  in  contemplation  of  his  bankruptcy  ;  and 
it  must  have  been  with  a  design  to  give  a  preference  to 
Kendall. 

I  shall  not  dwell  a  moment  upon  the  consideration,  of  what 
in  point  of  law  is  the  meaning  of  the  words  '^  in  contempla- 
tion of  bankruptcy,"  in  the  sense  of  the  Bankrupt  Act  of 
1841,  ch.  9.  It  has  been  often  adjudged  by  this  Court  to 
mean  contemplation  of  an  insolvency  and  inability  of  the 
debtor  to  pay  his  debts,  and  also  the  contemplation  of  a  total 
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stoppage  and  destruction  of  bis  business  consequent  thereon. 
In  the  former  cases,  arising  under  this  same  bankruptcy,  (and 
the  evidence  in  this  case  on  the  same  points  does  not  mate- 
rially differ  in  its  aspect)  I  have  had  occasion  to  state  that 
the  general  assignment  made  by  Babcock  did  not,  under  a]I 
the  circumstances,  and  with  reference  to  the  stipulations  con- 
tained therein,  constitute  an  act  of  bankruptcy,  and  that,  as 
it  became  a  nulHty  from  the  non-compliance  of  all  his  credi- 
tors with  the  conditions  of  that  assignment,  it  might  be  laid 
out  of  our  consideration.  The  very  object  of  the  payment  of 
the  present  due  bill,  even  according  to  the  view  of  the  case 
now  asserted  by  the  assignee,  was  to  procure  the  assent 
and  signature  of  Kendall  to  that  assignment.  His  signature 
and  assent  were  obtained  ;  but  it  became  ineffectual,  because 
the  assignment  did  not  ultimately  become  a  valid  or  opera- 
tive instrument.  It  might,  therefore,  be  truly  said,  that  the 
object  of  the  negotiation  for,  and  payment  of,  this  due  bill  was 
not  to  give  an  undue  preference  to  Kendall  in  contemplation 
of  bankruptcy,  in  the  sense  of  the  Bankrupt  Act,  but  it  was 
to  give  validity  and  effect  to  that  instrument,  so  as  to  super- 
sede the  necessity  of  going  into  bankruptcy.  In  this  view 
of  the  matter  there  is  much  difficulty  in  maintaining  this 
point  as  propounded  on  behalf  of  the  assignee.  The  case 
bears  a  close  analogy  to  that  of  Wheelwright  v.  Jackson^ 
(5  Taunt.  R.  109.) 

But  this  point  is  the  less  material  in  this  case,  because  the 
other  points  of  the  case  'seem  to  me,  upon  the  evidence,  deci- 
sive against  the  assignee.  In  the  first  place,  it  is,  in  my  judg- 
ment, fairly  made  out  by  the  evidence,  and  confirmed  by  the 
answer  of  Kendall,  that  the  negotiation  of  Smith  with  Ken- 
dall was  not  for  the  payment  of  the  due  bill  by  Smith  on 
account  of  or  as  agent  of  Babcock.  Smith  came  avowedly 
as  a  friend  of  the  family  to  purchase  the  bill  on  his  own 
account,  and  not  to  purchase  it  for  Babcock.  The  due  bill 
was,  upon  the  representations  of  Smith,  sold  to  him  as  a 
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purchaser  on  his  own  account,  and  be  gave  his  personal  secu- 
rity to  Kendall,  by  a  note,  with  his  partner  as  endorser  for 
the  payment  thereof.    Non  constat,  if  he  had  come  to  Kendall 
avowedly  to  pay  the  due  bill  out  of  Babcock's  funds,  and  on 
his  account,  that  Kendall  would  have  taken  the  funds,  or 
agreed  to  the  arrangement ;   for  if  Babcock  should  subse- 
quently become  a  bankrupt,  the  transaction  might  be  liable  to 
be  overhauled  as  a  fraudulent  preference  under  the  Bankrupt 
Act.     If,  on  the  contrary.  Smith  became  a  purchaser  on  his 
own  account,  then  the  transaction  was  susceptible  of  no  such 
interpretation ;  for  it  would  then  amount  to  a  mere  assign- 
ment or  transfer  of  the  due  bill  to  Smith,  and  make  him,  in- 
stead of  Kendall,  a  creditor  of  Babcock.     Besides,  Smith 
does  not  pretend  that  he  ever  told  Kendall  that  he  came  to 
purchase  for  Babcock  or  with  his  funds ;  and  Kendall  had 
not  the  slightest  reason,  from  the  attendant  circumstances,  to 
believe  that  he  did.     The  professed,  or  at  least  the  apparent 
object,  was  to  purchase  the  due  bill  on  his,  Smith's,  own  sole 
account,  to  be  used  by  him  as  he  should  choose ;  and  en- 
forced or  not  according  to  his  pleasure.    So  Barnes  expressly 
testifies ;  and  Kendall  solemnly  asserts  that  he  sold  the  bill 
to  Smith  upon  the  faith  of  this  statement. 

Then,  again,  it  is  difiicult  to  perceive  any  very  satisfactory 
evidence  in  the  case  to  establish  the  fact,  that  Smith  did 
purchase  and  pay  for  the  due  bill  out  of  the  funds  of  Bab- 
cock. In  fact,  he  paid  the  amount  by  his  own  promissory 
note,  endorsed  by  his  partner;  and  this  very  circumstance 
shows,  that  the  funds  actually  appropriated  by  him  for  the 
payment  were  his  own  funds.  It  is  true,  that  he  or  his  firm 
was  owing  Babcock  a  part  of  the  money  on  a  due  bill,  and 
that  he  obtained  some  other  funds  from  Leonard,  and  other 
persons,  which  seem  to  have  been  handed  to  Smith  for  the 
purpose  of  paying  the  due  bill  to  Kendall.  But  the  money 
was  not,  strictly  speaking,  so  applied ;  and  Smith  (as  Barnes 
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testifies)  afterwards  treated  the  due  bill,  not  as  an  extin- 
guished debt  of  Babcock,  but  as  a  subsisting  debt ;  and  he 
requested  Kendall  to  take  back  the  due  bill  and  prove  it  as  a 
debt  against  Babcock,  as  if  it  were  his  own,  as  he,  Smith, 
did  not  wish  to  be  known  in  the  business  at  all.  There  is 
nothing  in  Smith's  deposition  which  can  fairly  be  said  to 
shake  or  overcome  the  credibility  of  Barnes's  testimony. 

Babcock's  testimony  has  been  introduced  into  the  case; 
and  certainly  it  does  not  exactly  correspond  with  that  which, 
upon  his  examination  in  bankruptcy,  when  he  applied  for  bis 
discharge,  he  gave  as  to  the  nature  and  character  of  the  trans- 
action. He  then  represented,  in  effect,  that  the  funds  to  take 
up  the  due  bill  of  Kendall  were  not  his  own  funds ;  but  were 
furnished  by  friends.  How  far  that  statement  coincides  with 
or  contradicts  his  present  testimony,  I  do  not  now  stop  to  in- 
quire. There  is  certainly  much  looseness  in  his  testimony  \ 
and  it  may  arise  from  the  infirmity  of  his  memory,  without 
any  deliberate  intention  to  fieilsify  the  actual  facts.  Perhaps 
the  different  statements  might  be  reconciled,  if  Babcock  had 
been  called  upon  to  explain  the  apparent  discrepancies.  But, 
as  my  judgment  in  the  present  case  does  not  turn  upon  any 
investigation  of  this  sort,  I  am  content  to  leave  the  testimony 
as  it  is. 

What  1  do  proceed  upon  is  this.  That  even  if  Smith  did 
actually  use  the  funds  of  Babcock  and  with  his  consent,  in 
paying  the  due  bill ;  yet  if  Smith  concealed  that  fact  from 
Kendall,  and  Kendall,  in  the  whole  transaction  and  arrange- 
ment, understood  from  Smith  that  he  was  dealing  with  him  as 
a  purchaser  on  his  own  account,  and  not  as  an  agent  of  Bab- 
cock, it  is  not  now  important  either  for  Smith,  or  for  Babcock, 
or  for  Babcock's  assigneee,  to  set  up  that  concealment  as  a 
ground  to  recover  back  the  money  from  Kendall.  Kendall 
dealt  with  Smith  as  a  principal  and  not  as  an  agent.  He 
sought  no  preference  under  the  bankrupt  act,  and  he  had  no 
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means  of  knowing  that  Babcock  was  negotiating  with  him  to 
give  him  any  preference.  To  allow  Kendall's  title  to  the 
money  under  such  circumstances  to  be  impeached  by  Smith 
or  by  Babcock,  would  be  in  effect  to  enable  them  to  perpe- 
trate a  fraud  upon  an  innocent  creditor,  who  supposed,  and 
had  a  right  to  suppose,  that  he  was  making  a  sale  to  Smith, 
and  not  receiving  payment  from  Babcock.  I  know  of  no 
case,  where  a  creditor  has  been  held  to  be  unduly  preferred 
by  a  bankrupt,  unless,  at  the  time,  the  creditor  clearly  under- 
stood himself  to  be  dealing  directly  with  his  agent  for  a 
conveyance,  security,  transfer,  or  payment,  from  or  out  of  the 
funds  of  the  debtor,  thus  withdrawing  a  part  of  the  common 
funds  appropriated  by  law  for  the  benefit  of  all  the  creditors. 
Payment  or  security  by  a  third  person  out  of  his  own  funds, 
and  not  out  of  those  of  the  debtor,  would  not  fall  within  the 
predicament  contemplated  by  the  second  section  of  the  Bank- 
rupt Act  of  1841,  ch.  9. 

In  general,  the  assignee  of  a  bankrupt  does  not  stand  in  a 
better  predicament  than  the  bankrupt  himself,  and  can  claim 
only  what  the  latter  might  claim.^     An  admitted  exception 
is,  where  the  conveyance,  security,  assignment,  transfer,  or 
negotiation  is  made  in  fraud  of  the  other  creditors,  or  is  to 
give  an  unlawful  preference.     There  may  possibly  be  some 
other  exceptions ;  but  certainly  this  is  the  most  prominent 
and  important.     But  where  the   assignee  seeks  to  recover 
from  a  creditor  a  sum  of  money,  paid  to  him  by  a  third  per- 
son, for  the  debt  due  to  such  creditor  by  the  bankrupt,  it 
ought  to  appear,  that  the  creditor  knew  that  the  payment 
was  made  out  of  the  bankrupt's  funds,  or  on  his  account,  so 
as  to  extinguish  the  debt,  and  not  that  the  creditor  was  mis- 
led by  such  third  person  into  the  belief,  that  it  was  a  pur- 
chase of  the  debt  on  his  own  account,  and  was  a  mere  assign- 


1  See  Whedrighi  v.  Jackson,  5  Taunt  R.  109. 


516  MASSACHUSETTS, 


Gould,  et  b1.  v.  Goald,  et  al. 


ment  to  himself  for  his  own  benefit,  and  to  be  paid  for  out 
of  his  own  funds. 

My  opinion,  therefore,  is,  that  the  petition  of  the  assignee 
is  not  maintainable,  and  that  it  ought  to  be  dismissed  with 
costs  to  the  respondent. 


Daniel  Gould,  et  al.  r.  Thomas  Gould,  et  al. 

Where  A  and  B  held  certain  valid  claims  for  services  daring  fifteen  years 
against  the  estate  of  the  intestate,  and  his  administrator  gave  notes  there- 
for, with  the  understanding,  that  the  notes  should  onlj  be  good  for  the 
amount  allowed  by  the  Judge  of  Probate,  and  the  administrator  credited 
himself  with  the  amount  of  the  note  given,  as  money  paid,  and  the  claims 
were  fully  allowed  by  the  Probate  Judge,  and  the  plaintiffs  being  heirs,  and 
having  received  their  portion  of  the  estate,  after  nineteen  years  brought 
this  bill  to  set  aside  the  allowance,  as  fraudulently  obtained ;  it  was  Kddy 
That  the  proceedings  by  the  administrator  were  wholly  unjustifiable,  but 
that  the  plaintiffs  had  been  guilty  of  gross  laches  in  not  bringing  their 
suit  before,  and  as  the  parties  making  the  original  claim  were  dead,  and  as 
the  evidence  on  which  the  Court  had  proceeded  was  wholly  gone,  that 
the  judgment  was  to  be  presumed  as  founded  upon  a  valid  claim,  although 
personal  notice  had  not  been  served  upon  the  plaintifi. 

This  Court  possesses  full  jurisdiction  in  Equity  in  all  cases  of  fraad,  includ- 
ing fraud  in  obtaining  judgyients  and  decrees  in  other  Courts,  excepting 
fraud  in  obtaining  a  will  of  real  and  personal  estate  ;  and  has  concnrrent 
jurisdiction  with  the  State  Courts  in  all  such  cases. 

A  Court  of  Equity  will  never  entertain  a  bill  for  relief,  even  in  cases  of  as- 
serted ftaud,  when  the  plaintiff  has  been  guilty  of  gross  laches  and  un- 
reasonable delay. 

To  found  a  claim  for  relief  in  equity,  it  is  not  sufficient  for  the  plaintiff  to 
raise  suspicion  of  bad  faith,  but  he  must  establish  it  beyond  reasonable 
doubt. 

An  answer  responsive  to  allegations  in  a  bill  in  Equity,  is  positive  evidence, 
and  to  be  taken  as  true,  unless  disproved  by  the  testimony  of  two  credi- 
ble witnesses,  or  of  one  credible  witness  and  fiicts  entirely  equivalent  to 
and  as  corroborative  as  another  witness. 

A  deposition  in  perpetuam^  which  has  not  been  recorded  according  to  the 
law  of  the  State  where  it  is  taken,  is  not  competent  evidence  in  the  Courts 
of  the  United  States. 

Bill  in  Equity.     The  bill  sets  forth  in  substance,  that  the 
plaintiffs  are  the  only  surviving  children  of  Nathan  Gould, 
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deceased,  who  was  oTie  of  the  brothers  of  Jacob  Gould  of 
Stoneham,  in  the  County  of  Middlesex  and  Commonwealth 
of  Massachusetts,  jeoman,  deceased,  intestate  ;  that  their  said 
fether,  Nathan  Gould,  died  in  November,  A.  D.  1816  ;  that 
their  said  uncle,  Jacob  Gould,  died  on  the  nineteenth  day  of 
November,  A.  D.  1819,  leaving  considerable  real  and  pergonal 
estate,  intestate  and  without  issue ;  that  the  plaintiffs,  together 
with  their  sister  Mary  Towle,  wife  of  one  Laban  Towle,  both 
now  deceased  without  issue,  and  Thomas  Gould  and  David 
Gould,  2d,  brothers,  and  Mary  Gould,  Susanna  Converse,  and 
Elizabeth  Knight,  sisters  of  said  Jacob,  were  bis  heirs  at  law ; 
that  the  said  Mary  Towle  is  now  deceased,  intestate,  without 
issue,  and  leaving  no  father  surviving ;  thc^t  the  plaintiff,  the 
said  Abigail  Gould,  widow  of  the  said  Nathan  Gould,  is  the 
mother  of  said  Mary  Towle,  and,  as  such,  is  onq  of  her  heirs 
and  legal  representatives,  and  entitled  to  a  distributive  share 
of  the  estate,  real  and  personal,  of  the  said  Mary. 

That  at  the  time  of  the  decease  of  their  said  uncle,  Jacob 
Gould,  the  plaintiffs  were  out  of  this  Commonwealth,  and 
resident  in  distant  parts  of  the  United  States  ;  and  that  they 
have  so  continued  to  reside  until  the  filing  of  this  bill  of  com- 
plaint, except  that  the  plaintiff,  David  Gould,  removed  to  the 
State  of  New  Hampshire  from  the  State  of  Ohio,  in  the  year 
1893,  where  tie  has  since  resided. 

That  on  the  twelfth  day  of  February,  A.  D.  1820,  Thomas 
Gould,  Junior,  of  Stoneham,  aforesaid,  yeoman,  a  nephew  of 
sftid  Jacob,  obtained  from  the  Judge  of  Probate  for  the  said 
County  of  Middlesex,  letters  of  administration  on  the  goods 
and  estate  of  said  Jacob  Gould,  and  by  virtue  thereof  pos- 
sessed himself  of  the  same.  That  on  the  nineteenth  day  of 
April,  A.  D.  1820,  the  said  administrator  returned  into  the 
Probate  Office,  for  the  said  County  of  Middlesex,  the  inven- 
tory of  said  estate,  amounting  to  $3650.00  in  real  estate,  and 
$657.00  in  personal  estate.     That  on  the  first  day  of  June, 
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A.  D.  1820,  the  said  administrator  settled  his  first  administra- 
tion account  with  the  said  estate.  That  on  the  fourteenth 
day  of  February,  A.  D.  1821,  the  said  administrator  settled 
his  second  administration  account  with  the  said  estate,  and 
claimed  allowance  for  the  following  items  among  others :  To 
David  Gould,  Jr.,  $1276.00;  to  Mary  Gould,  on  account, 
866.00. 

That  on  the  twenty-first  day  of  February,  A.  D.  1821,  the 
said  administrator  petitioned  the  said  Judge  of  Probate  for 
leave  to  sell  real  estate  for  the  payment  of  the  balance  due 
to  him,  as  by  his  account  last  recited,  and  filed  a  list  of  debts 
to  the  amount  of  $2966.12:  whereupon  the  said  Judge  de- 
creed a  sale  of  the  real  estate  to  the  amount  of  $2151.29. 
That  on  the  twenty-ninth  day  of  May,  A.  D.  1821,  the  said 
administrator  filed  his  affidavit  of  sale,  whereby  it  appeared 
that  the  sales  of  the  said  real  estate  amounted  to  $2201.29, 
the  said  David  Gould,  Jr.,  becoming  the  purchaser.  That  on 
the  twenty-first  day  of  August,  A.  D.  1821,  the  said  admin- 
istrator settled  his  third  administration  account  with  the  said 
estate. 

And  the  plaintiffs  further  show,  that  the  item  of  fifteen 
hundred  and  seventy-six  dollars,  charged  by  the  said  adminis- 
trator in  his  second  administration  account  as  paid  to  David 
Gould,  Junior,  and  the  other  item  of  eight  hundred  and  sixty- 
six  dollars,  charged  therein  as  paid  by  him  to  said  Mary  Gould, 
were  never,  in  fact,  due  to  them  from  the  estate  of  said  Jacob 
Gould,  but  that  they  were  fictitious  and  fraudulent  claims 
against  the  estate  aforesaid,  which  the  said  administrator 
fraudulently  allowed,  with  a  secret  unlawful  understanding 
between  the  said  administrator  and  the  said  David  Gould^ 
Junior,  and  Mary  Gould,  that  if  the  said  administrator  would 
permit  said  David,  Junior,  by  means  of  such  fictitious  claims, 
to  possess  himself  of  the  homestead  farm  of  the  said  Jacob 
Gould,  the  intestate,  and  would  settle  the  estate  according  to 
their,  the  said  David,  Junior^  and  Mary's  wishes,  the  said 
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David,  Junior,  would  devise  the  said  real  estate  to  the  said 
administrator  on  his  decease,  and  the  said  Mary  would  make 
her  will  in  favor  of  other  heirs  of  the  said  Jacob,  the  intestate, 
whom  it  was  desirable  to  conciliate  to  this  fraudulent  arrange- 
ment. 

That  the  said  administration  accounts  were  allowed  and 
adjudged  by  the  said  Judge  of  Probate,  and  were  not  resisted 
by  the  plaintiflfs,  and  other  heirs,  at  the  time  of  such  adjudica- 
tion, and  have  been  suffered  to  remain  undisturbed  and  with- 
out examination  fix>m  thence  hitherto,  for  divers  strong  and 
controlling  reasons  and  obstacles,  to  wit :  Jirsty  because  the 
plaintiffs  then  were,  and  for  a  long  time  have  been,  resident 
in  far 'distant  parts  of  the  United  States,  and  had  but  little 
communication  with  their  relatives  in  this  Commonwealth ; 
stcondlyy  because  the  plaintiffs  had  no  personal  legal  notice  of 
the  proceedings  in  the  said  Probate  Court ;  thirdly j  because 
the  plaintiffs  have  been  in  poor  circumstances,  and  unable  to 
sustain  the  expenses  of  an  investigation  into  the  said  proceed- 
ings and  doings  of  the  said  administrator ;  fourth,  because 
of  the  fraudulent  bribes,  solicitations,  and  promises  made  and 
offered  to  some  of  the  other  heirs  then  in  this  Commonwealth, 
who  might  have  resisted  the  said  accounts  and  charges  by  the 
said  David,  Junior,  and  Mary,  and  the  said  administrator ;  and 
because  of  the  fraudulent  understanding  between  the  said 
administrator  and  the  said  David,  Junior,  and  Mary,  concern- 
ing the  settlement  of  the  said  estate ;  inasmuch  as  in  partic- 
ular the  said  Mary  Gould,  in  order  to  suppress  all  opposition 
to  this  arrangement,  promised  the  said  Susanna  Converse  and 
Jesse  Converse,  her  husband,  to  make  her  will  in  their  favor, 
if  they  would  not  object  to  the  said  accounts  and  charges, 
and  the  said  David,  Junior,  promised  to  give  to  Thomas  Gould, 
Senior,  the  lather  of  said  administrator,  a  certain  wood-lot,  if 
be  would  not  object,  and  the  said  David,  Junior,  and  Mary, 
offered  to  said  Nathan  Gould,  a  brother  of  the  plaintiffs,  (who 
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is  now  resident  in  the  State  of  New  Hampshire,  and  cannot 
be  made  a  party  defendant  to  this  bill,  and  refuses  to  become 
a  party  plaintiff  herein),  money,  if  he  would  not  object  to 
their  charges,  and  the  said  Mary  promised  to  remember  him 
in  her  will,  and  he  thereupon  withdrew  the  opposition  which 
he  had  prepared  and  intended  to  make,  and  suppressed  the 
evidence  which  he  had  discovered  against  the  validity  of  the 
said  accounts  and  charges ;  of  all  which  the  plaintiffs  have 
only  been  recently  informed  and  could  not  at  the  time  have 
known. 

That  among  other  evidence  known  to  the  said  Nathan 
Gould,  and  also  known  to  the  said  administrator,  and  the  said 
David,  Junior,  and  Mary,  and  which  ought  to  have  deterred 
the  said  administrator  from  allowing  and  paying  the  said 
claims,  and  is  proof  that  the  said  administrator  colluded  with 
the  said  David,  Junior,  and  Mary,  in  the  allowance  of  their 
said  claims,  and  which  they  induced  the  said  Nathan  to  sup- 
press, were  the  facts,  that  the  said  Jacob  Gould,  a  short  time 
before  his  decease,  had  declared  to  one  William  Abbott,  that 
he,  the  said  Jacob,  had  settled  with  the  said  David,  Junior,  and 
Mary,  and  did  not  owe  them  five  dollars,  and  that  he  did  not 
owe  fiv'e  dollars  in  the  world,  which  declarations  and  other 
similar  ones  the  said  Jacob  had  repeatedly  made  to  and  in  the 
presence  of  the  said  administrator. 

And  the  plaintiffs  further  show,  that  the  said  David  Gould, 
Junior,  deceased  in  the  year  1834,  andj  in  pursuance  of  the 
agreements  and  understandings  above  set  forth,  devised  to  the 
said  administrator,  Thomas  Gould,  Junior,  the  real  estate  of 
which  he  had  so  possessed  himself,  in  fraud  of  the  other  heirs 
of  Jacob  Gould ;  that  the  said  Mary  Gould,  in  pursuance  of 
the  agreements  and  promises  she  had  made,  being  part  of  the 
same  collusive  arrangement,  on  her  decease,  in  the  year  1836, 
bequeathed  to  said  Nathan  Gould  one  hundred  dollars,  and 
the  residue  of  her  property  to  Jesse  Converse,  Junior,  son  of 
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said  Jesse  and  Susan  Converse,  except  a  few  hundred  dollars, 
which  the  said  Jesse,  Junior,  advised  her,  in  order  to  prevent 
suspicions,  to  distribute  among  her  other  nephews,  nieces, 
and  cousins ;  and  that  the  said  David,  Junior,  Mary,  and  the 
said  administrator,  made,  and  carried  into  effect  divers  other 
agreements,  arrangements,  and  bargains,  with  and  among  each 
other,  and  with  and  among  other  heirs  of  the  said  Jacob 
Gould,  not  the  plaintiffs,  in  pursuance  of  the  fraudulent  de- 
sign, formed  at  the  beginning,  of  procuring  the  allowance  of 
the  said  David,  Junior,  and  Mary's  charges  against  the  said 
Jacob's  estate,  and  of  enabling  the  said  David,  Junior,  thus 
to  possess  himself  of  the  real  estate  of  said  Jacob,  to  the 
prejudice  and  exclusion  of  other  heirs. 

And  the  plaintiffs  further  show,  that  being  entitled,  as  heirs 
of  said  Jacob  Gould,  to  the  said  Nathan  Gould's  distributive 
share  of  his  estate,  they  have  frequently,  by  themselves  and 
by  their  agents,  applied  to  the  said  administrator,  and  re- 
quested him  to  come  to  a  full  and  true  account  with  the 
plaintiffs  for  the  estate  and  effects  of  the  said  Jacob,  and  to 
bring  into  the  general  fund  of  the  said  estate,  the  sums  so 
fraudulently  charged,  as  paid  by  him  to  the  said  David,  Jun- 
ior, and  Mary,  and  to  pay  to  them  their  respective  just  shares 
thereof,  and  to  surrender,  for  division  among  the  heirs  of  said 
Jacob,  the  real  estate,  of  which  he  now  claims  to  be  the 
owner,  under  the  will  of  said  David,  Junior;  —  with  which 
just  and  reasonable  requests  the  plaintiffs  hoped  the  said 
Thomas  Gould,  Junior,  would  have  complied. 

But  now  so  it  is,  may  it  please  your  Honors,  that  the  said 
Thomas  Gould,  Junior,  administrator,  as  aforesaid,  absolutely 
refuses  to  open  and  correct  his  administration  accounts,  or  to 
bring  into  the  general  fund  of  the  said  estate  the  sums  so 
fraudulently  charged  by  him,  or  to  pay  to  the  plaintiffs  their 
just  shares  thereof,  or  to  surrender  for  distribution  the  said 
real  estate,  of  which  he  claims  to  be  the  owner,  under  the 
will  of  said  David  Gould,  Junior ;   and  the  said  defendants 
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pretend  that  the  moneys^  so  charged  by  the  administrator^  as 
paid  to  said  David,  Junior,  and  Mary,  were  true  and  proper 
charges  against  the  estate  aforesaid,  and  that  the  same  were 
due  in  full :  Whereas  the  plaintiffs  charge  the  contrary  there- 
of to  be  thfe  truth ;  and  so  it  would  appear,  if  the  said  defend- 
ants would  set  forth,  as  they  ought  to  do,  all  the  agreements 
and  doings  which  transpired,  at  the  time  before,  and  when 
the  said  several  proceedings  on  the  estate  aforesaid,  were  had 
before  the  said  Judge  of  Probate. 

The  Answer  of  Thomas  Gould  (which  was  adopted  by  the 
other  Defendants,  who  made  answer  to  any  of  the  material 
facts),  was  in  substance  as  follows:  That  the  said  Jacob 
Gould  died  seized  of  certain  real  and  personal  estate,  and 
that  his  heirs  were  his  brothers  and  sisters,  together  with  the 
children  of  those  who  had  died,  as  set  forth  in  the  bill.  That 
he  was  informed  and  believed  that  all  the  complainants  then 
resided  out  of  the  State,  and  still  continue  to  do  so,  except 
the  complainant  and  Gould,  who  in  the  year  1832  returned 
to  Stoneham  and  there  resided  many  years.  That  he  was 
duly  appointed  administrator,  and  accepted  and  acted  under 
the  appointment,  and  returned  his  first  account  as  adminis- 
trator on  April  26th,  1820,  and  his  second  account  on  January 
11th,  1821 ;  and  that  notice  was,  pursuant  to  an  order  of  the 
Probate  Court,  served  upon  the  heirs  at  law  and  creditors,  to 
appear  and  show  cause,  if  any  they  had,  against  the  allowance 
of  the  said  account.  That  he  afterwards  obtained  leave  from 
the  Court,  after  notice  to  the  heirs  and  creditors  at  law,  to  sell 
so  much  of  the  real  estate  as  might  be  necessary  to  raise  the 
sum  of  02170.29,  and  that  the  said  David  Gould,  Junior,  and 
Mary  Gould  were  the  purchasers  thereof.  That  on  June 
23rd,  next  ensuing,  the  defendant  filed  his  third  account,  which 
was  allowed  by  the  said  Court,  after  due  notice  had  been 
served  on  the  parties  interested. 

The  defendant  denies  that  the  saiid  sum  of  one  thousand 
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five  hundred  and  seventy-six  dollars^  so  by  him  charged  in  his 
said  second  account,  as  paid  to  the  said  David  Gould,  Junior, 
and  the  sum  of  eight  hundred  and  sixty-six  dollars,  so  by  hini 
charged  in  his  said  account,  as  paid  the  said  Mary  Gould, 
were,  so  far  as  he  knew,  was  informed  or  believed,  not  in  fact 
due  to  said  David  and  Mary  respectively,  from  the  estate  of 
said  Jacob  Gould,  deceased,  or  that  the  same  were  fraudulent 
or  fictitious  claims  against  the  said  estate ;  on  the  contrary, 
this  defendant  further  answering,  says,  that  it  was  well 
known  to  him,  this  defendant,  that  both  said  David  Gould, 
Junior,  and  said  Mary  Gould,  had  for  many  years  lived  on 
the  farm  of,  and  with  the  said  Jacob  Gould,  and  had  been  by 
him  employed,  and  had  rendered  him  services  of  great  value, 
and  which  were  by  the  said  Jacob  stated  to  this  defendant  to 
be  of  great  value  and  importance  to  him  the  said  Jacob. 

And  this  defendant  further  answering,  says,  that  after  the 
decease  of  said  Jacob,  the  said  David  Gould  %nd  the  said 
Mary  Gould  did  present  to  him,  as  administrator  as  aforesaid, 
their  respective  accounts  and  claims  against  the  estate  of  said 
Jacob,  which  original  account  this  defendant  here  produces 
and  annexes,  marked  K  and  L,  and  prays  that  the  same  may 
be  taken  as  part  of  this  his  answer.  And  this  defendant  be- 
lieved the  same  to  be  fair  and  just  claims  against  said  estate ; 
but  this  defendant  being  unwilling,  and  believing  it  to  be 
improper  to  allow  the  same  upon  his  own  judgment,  and  with- 
out notice  to,  and  the  consent  of,  the  heirs  and  other  parties 
interested  in  said  estate,  or  unless  the  same  should  be  estab- 
lished, upon  a  hearing  and  proof  thereof,  before  the  Court  of 
Probate  for  said  County  of  Middlesex,  did  so  notify  the  said 
David  and  the  said  Mary,  and  did  decline  to  pay  the  saxoe. 

That  thereafterwards,  the  said  David  and  the  said  Mary, 
having  respectively  procured  the  written  consent  and  appro- 
bation of  a  portion  of  the  heirs  of  said  estate,  most  largely 
interested  in  disputing  the  said  accounts  and  claims,  author- 
izing the  allowance  of  the  same  by  this  defendant,  the  defend- 
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ant  did  thereupon  consent  and  agree  to  and  with  said  David 
and  Mary  respectively,  to  pay  and  allow  the  said  claims, 
provided  the  sum  should  be  approved  and  allowed  by  the 
Court  of  Probate  of  said  County,  after  a  hearing  and  notice 
to  all  parties  interested,  there  to  show  cause  for  or  against  the 
same  ;  and  this  defendant  thereupon,  for  the  purpose  of  pre- 
senting said  claims  for  adjudication  to  the  said  Court  of  Probate, 
and  under  the  belief  that  the  proper  mode  of  so  doing  would 
be  to  charge  the  same  in  an  account  of  his  administration  of 
said  estate,  he,  this  defendant,  being  unaccustomed  to  the 
course  of  proceedings  in  said  Court,  did,  on  Ihe  tenth  day  of 
January,in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-one,  agree  to  and  with  said  David  and  Mary  respect- 
ively, to  give,  and  did  give,  to  each  of  them  his  promissory 
note  for  the  amount  of  their  respective  claims,  and  did  take 
from  said  David  and  said  Mary  respectively  their  obligations 
to  give  up  and  restore  said  notes,  or  reduce  the  respective 
amounts  thereof,  in  case  they,  said  David  and  Mary,  should 
fail  to  prove,  support  and  procure  to  be  allowed,  in  whole  or 
in  part,  their  respective  claims  against  said  estate,  upon  a 
hearing  thereof  before  said  Probate  Court,  to  be  had  after 
notice  as  aforesaid,  and  the  respondent  did  thereupon,  on 
January  llth,  present  to  the  said  Probate  Court,  for  hearing 
and  allowance,  his  said  second  account,  as  administrator  of 
said  estate  as  aforesaid,  and  in  said  second  account  did  insert 
and  charge  said  claims  and  accounts  of  said  David  and  the 
said  Mary  respectively ;  and  this  defendant  did,  at  the  time 
of  presenting  his  said  second  account  to  said  Court  of  Pro- 
bate, exhibit  to  the  said  Court,  the  said  respective  accounts  of 
the  said  David  and  Mary  as  aforesaid,  and  did  state  and  ex- 
plain to  said  Court  the  circumstances  under,  and  the  manner 
in,  which  the  same  had  been  so  entered  in  his  said  account ; 
and  the  said  Court  thereupon,  on  the  same  eleventh  day  of 
January,  did  direct  an  order  of  notice  to  be  issued  to  all  per- 
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sons  interested,  and  to  be  served  in  the  manner  hereinbefore 
set  forth,  returnable  on  the  fourteenth  day  of  February,  then 
next  as  aforesaid. 

That  at  a  Probate  Court,  holden  on  the  said  fourteenth  day  of 
February,  the  said  order  of  notice  was  returned,  duly  served  as 
aforesaid ;  and  thereupon  the  said  Nathan  Gould,  the  brother 
of  said  complainant,  did  appear  before  said  Court,  and  the 
said  accounts  and  claims  of  the  said  David  Gould  and  the 
said  Mary  Gould  were  exhibited,  and  the  said  Nathan  Gould 
did  object  to  the  allowance  of  the  same,  or  any  part  thereof; 
whereupon  the  said  Court  of  Probate  did  proceed  to  hear  and 
examine  the  proofs  of  the  respective  parties  for  and  against 
the  said  claims  and  the  allowance  thereof,  and  the  said  David 
Gould  and  Mary  Gould  did  then  produce  witnesses  and  proof 
in  support  of  their  respective  claims ;  and  the  said  Nathan 
Gould,  on  his  part,  did  produce  testimony  to  the  said  Court, 
to  defeat  or  diminish  the  amounts  of  said  respective  cla  ms 
of  said  David  and  Mary,  and  to  prevent  the  allowance  there- 
of, all  which  were  heard  and  considered  by  said  Court ;  and  the 
said  Court  did  thereupon  decree  that  the  said  res[)ective  claims 
and  accounts  of  the  said  David  and  Mary  be  allowed,  and  that 
the  said  respective  accounts,  and  the  receipts  thereto,  be  ac- 
cepted and  recorded,  and  that  the  original  thereof,  when 
recorded,  be  delivered  back  to  this  defendant ;  and  the  said 
Court  of  Probate  did  thereupon,  on  the  said  fourteenth  day  of 
February, — by  a  decree  reciting,  that  due  notice  had  been  given 
to  all  persons  interested  in  Bk\d  estate,  and  that  said  Nathan 
Gould  appeared  and  objected  thereto,  and  that  the  parties 
were  fully  heard, —  order  that  said  accounts  of  this  defendant 
be  approved  and  allowed,  and  that  the  same  be  recorded  ac- 
cordingly. 

The  defendant  denies  that  the  said  accounts  were  allowed 
or  paid  fraudulently,  or  with  a  secret  unlawful  understanding 
between  him  and  the  said  David  Gould,  Junior,  and  Mary 
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Gould,  or  either  of  them,  that  if  he,  this  defendant,  would 
permit  the  said  David  Gould,  Junior,  by  means  of  said  claims, 
to  possess  himself  of  the  homestead  farm  of  said  Jacob  Gould, 
deceased,  and  would  settle  said  estate  according  to  the  wishes 
of  said  David  and  Mary,  the  said  David  Gould,  Junior,  would, 
at  his  decease,  devise  said  estate  to  this  defendant,  and  that 
the  said  Mary  would  make  her  will  in  favor  of  other  heirs  of 
said  intestate,  whom  it  was  desirable  to  conciliate  to  said  al- 
leged arrangement,  as  in  said  bill  most  wrongfully  set  forth ; 
or  that  said  claims  of  said  David  and  Mary,  or  either  of  them, 
were  allowed  and  paid  by  this  defendant  in  consequence  of, 
or  in  pursuance  of,  any  other  or  similar,  secret  or  unlawful 
understanding  whatever ;  or  that  any  understanding  or  agree- 
ment, expressed  or  implied,  of  any  kind  whatever,  in  relation 
to  said  claims  of  said  David  and  Mary,  or  either  of  them,  or 
the  allowance  or  payment  thereof,  ever  existed,  or  was  known 
to,  or  heard  of  by  this  defendant,  other  than  is  hereinbefore 
set  forth  by  this  defendant. 

And  the  defendant  further  answering,  admits,  that  the  said 
administration  accounts  of  this  defendant  were  allowed  by  the 
said  Court  of  Probate  as  aforesaid,  without  resistance  by  said 
complainants,  or  by  most  of  the  other  heirs  of  said  intestate, 
but  this  defendant  doth  deny  that  the  same  were  not  resisted 
by  any  of  said  heirs ;  on  the  contrary  this  defendant  doth 
aver,  that  the  allowance  of  the  said  second  and  principal  ac- 
count of  this  defendant  was  earnestly  resisted  by  the  said 
Nathan  Goul  J,  the  brother  of  said  complainants,  and  in  the 
manner  herein  before  set  forth. 

And  the  defendant  admits  that  all  of  the  said  complainants, 
except  the  said  David  Gould,  have  been,  since  the  allowance 
of  the  said  accounts  as  aforesaid,  resident  in  distant  parts  of 
the  United  States,  but  whether  said  complainants  have  had 
little  or  frequent  communication  with  their  relatives  in  the 
Commonwealth,  this  defendant  doth  not  know,  and  is  not  in- 
formed ;  but  as  to  the  complainant,  the  said  David,  this  de- 
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fendaot  doth  deny,  that  he  has  been  resident  for  a  long  time 
in  far  distant  parts  of  the  United  States ;  on  the  contrary, 
the  defendant  avers  that  the  said  David,  on  or  about  the  year 
1823,  returned  to  this  Commonwealth,  and  there  remained, 
as  the  defendant  believes,  until  about  the  spring  of  the  year 
1832,  when  he  removed  to  the  State  of  New  Hampshire,  and 
that  from  and  after  his  return,  to  this  Commonwealth,  until 
his  said  removal  to  New  Hampshire,  said  complainant  did,  for 
much  the  larger  portion  of  said  time,  live  with  him  at  Stone- 
ham. 

And  the  defendant  denies,  that  the  said  complainants  had 
not  legal  notice  of  said  proceedings  in  said  Probate  Court,  in 
the  manner  and  to  the  extent  herein  before  set  forth ;  but 
whether  the  said  complainants,  or  any  of  them,  bad  or  had 
not  actual  notice  of  the  same,  or  of  any,  and  if  any,  of  what 
part  thereof,  the  defendant  doth  not  know,  and  cannot  set 
forth. 

And  the  defendant  further  answering,  saith,  that  he  doth 
not  know,  nor  is  he  informed,  of  the  true  and  actual  pecun- 
iary circumstances  of  said  complainants,  or  of  their  abilities 
to  sustain  the  expenses  of  any  investigation  of  his  (the  de- 
fendant's) doings,  as  such  administrator ;  but  this  defendant 
is  informed,  and  believes  that  the  father  of  said  complainants 
died  seized  of  certain  real  estate  and  buildings  thereon  in  the 
said  State  of  Ohio ;  and  this  defendant  is  informed,  and  be- 
lieves, that  said  complainants,  as  heirs  of  said  Jacob,  did 
receive  from  said  David  Gould,  Jr.,  several  hundred  dollars 
upon  the  assignment  to  him,  said  David,  of  the  residue  of  the 
real  estate  of  said  Jacob,  in  the  proceedings  for  partition  be- 
fore said  Probate  Court,  as  hereinbefore  set  forth. 

And  the  defendant  further  answering,  doth  utterly  deny 
that  any  fraudulent  bribes,  solicitations,  or  promises,  of  any 
kind  whatever,  were  by  him,  the  defendant,  or  so  far  as  the 
defendant  knows,  is  informed,  or  believes,  by  the  said  David 
Gould  Jr.,  and  the  said  Mary  Gould,  or  by  either  of  them. 
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ever  made  or  offered  to  any  of  the  heirs  of  said  Jacob  Gould, 
deceased,  in  or  out  of  this  Commonwealth,  or  to  any  other 
person  or  persons  whatever,  to  induce  said  heirs  or  persons, 
or  either  of  them,  to  consent  to  the  allowance  of  any  of  said 
accounts  of  this  defendant,  or  not  to  resist  the  allowance 
thereof,  or  for  any  other  or  similar  purpose,  or  in  any  way  or 
manner  whatever. 

And  the  defendant  denies  that  the  said  Nathan  Gould  did, 
by  reason  of  said  alleged  promises,  or  for  any  other  reason, 
withdraw  any  opposition  which  he  had  intended  to  make  to 
said  charges  of  said  David  and  said  Mary,  or  either  of  them, 
or  to  said  account  of  this  defendant,  or  that  said  Nathan,  so 
far  as  the  defendant  knows  or  is  informed,  suppressed  any 
evidence  against  said  accounts  and  charges ;  on  the  contrary, 
he  says,  that  the  said  Nathan  did  not  at  any  time  with- 
draw his  said  opposition  to  said  charges  and  accounts,  but  did 
produce  all  such  testimony  as  he  saw  fit  against  the  same,  and 
the  same  was  heard  by  said  Probate  Court ;  and  that  the  said 
Nathan  did,  as  this  defendant  believes,  and  as  is  recited  in  said 
decree  of  said  Probate  Court,  resist  the  allowance  of  said 
claims  and  accounts,  until  the  decree  so  made  in  the  premises 
as  aforesaid. 

The  defendant  further  says,  that  at  the  said  trial  and  hear- 
ing, so  had  before  said  Probate  Court,  on  the  said  fourteenth 
day  of  February,  as  aforesaid,  said  Nathan  Gould  did  produce 
and  offer  the  said  William  Abbott,  as  a  witness  to  sustain  his 
objection  to  the  allowance  of  said  claims,  and  to  said  account 
of  the  defendant ;  and  the  said  Abbott  was  accordingly  sworn 
and  examined  at  said  hearing,  and  did  then  and  there  testify, 
as  nearly  as  the  defendant  can  recollect,  that  the  said  Jacob 
Gould,  shortly  before  his  decease,  declared  in  his  presence, 
that  he  did  not  owe  any  person  any  thing ;  and  he  may  also 
have  testified,  though  the  same  is  not  recollected  by  the  de- 
fendant, that  the  said  Jacob  also  declared,  that  he  had  settled 
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with  the  said  David  and  said  Mary,  and  did  not  owe  them 
fi?e  dollars. 

And  the  defendant  further  answering,  says,  that  he  doth 
not  believe,  and  cannot  believe,  that  said  Jacob  did,  in  fact, 
make  any  such  declarations  in  the  presence  of  or  to  the  said 
Abbott,  as  are  in  the  said  bill  alleged,  because  of  the  said 
declarations  so  repeatedly  made  by  the  said  Jacob,  in  the 
presence  of  the  defendant,  as  aforesaid,  and  because  in  addi- 
tion to  the  said  claims  of  the  said  Mary  for  services  contained 
in  her  said  account,  a  few  months  prior  to  his  decease,  a  set- 
tlement was  had  by  and  between  the  said  Mary  and  the  said 
Jacob,  in  the  presence  of  the  defendant,  concerning  certain 
promissory  notes  of  the  said  Jacob,  by  him  long  previously 
given  to  the  said  Mary,  towards  her  share  of  her  father's  es- 
tate, which  had  been  received  by  the  said  Jacob,  and  which 
notes  were  then  held  by  the  said  Mary,  and  the  said  Jacob 
then  and  there  gave  to  the  said  Mary  his  two  other  promis- 
sory notes,  amounting  to  about  one  hundred  and  seventy 
dollars,  in  payment  of  the  balance  due  her  on  said  notes  first 
mentioned,  which  notes  were  afterwards  paid  to  said  Mary 
by  the  defendant,  as  administrator  of  the  said  Jacob,  and  are 
charged  in  his  said  administration  account,  hereto  annexed ; 
and  the  said  Jacob  was  also  indebted  to  various  other  persons, 
in  sundry  amounts,  at  the  time  of  his  said  decease,  which 
sums  have  since  been  paid  by  the  defendant,  and  are  charged 
in  his  said  administration  account. 

And  the  defendant  further  answering,  says,  that  the  said 
Mary  Gould  died  on  or  about  the  month  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-six, 
testate,  and  as  the  defendant  is  informed  and  believes,  devised 
a  part  of  her  estate  to  Jesse  Converse,  Junior,  the  child  of 
her  said  sister  Susanna  Converse,  and  parts  and  portions  of 
her  property  to  and  among  her  nephews  and  nieces,  but  in 
what  proportion  said  estate  was  in  and  by  said  will  devised, 

45* 


530  MASSACHUSETTS. 


Gould,  et  al.  v.  Gould,  et  al. 


or  the  precise  contents  of  said  will,  the  defendant  never  hav- 
ing seen  or  read  the  same,  or  heard  the  same  read,  and  having 
no  interest  therein,  cannot  set  forth. 

And  the  defendant  denies  that  the  said  devise  and  bequest 
of  the  said  Mary  Gould  to  said  Jesse  Converse,  Junior,  or 
any  other  of  said  devises  and  bequests  in  the  said  will  of  the 
said  Mary  contained,  were  made  in  pursuance  of  any  agree- 
ment and  promises  made  by  her,  or  as  part  of  any  collusive 
arrangement  by  her  entered  into,  at  any  time,  with  the  de- 
fendant, or  to  which  the  defendant  was  a  party,  or  that  any 
such  or  similar  agreements,  promises,  or  collusive  arrangements 
as  are  in  said  bill  set  forth,  were  ever  made  with  the  defend- 
ant, or  with  any  other  person  or  persons  whatever,  to  the 
knowledge,  information,  or  belief  of  the  defendant,  or  that 
the  said  Mary  was,  so  far  as  the  defendant  knows  or  believes, 
or  ever  has  heard,  advised  by  the  said  Jesse  Converse,  or  by 
any  other  person  or  persons  whatever,  to  devise  or  bequeath 
any  part  of  her  estate  to  her  other  relatives  and  nieces,  to 
prevent  any  suspicion,  or  for  any  other  purpose  whatever. 

And  the  defendant  further  denies,  that  the  said  David 
Gould,  Junior,  the  said  Mary  Gould,  and  the  defendant,  or 
either  of  them,  so  far  as  he  knows,  is  informed,  or  believes, 
made  or  carried  into  effect,  at  any  lime,  any  other  agreements, 
arrangements,  or  bargains  to  and  among  each  other,  or  with 
and  among  the  other  heirs  of  the  said  Jacob  Gould,  deceased, 
in  pursuance  of  any  fraudulent  design,  formed  at  the  begin- 
ning, or  at  any  other  time,  of  procuring  the  allowance  of  the 
said  charges  of  the  said  David,  Junior,  and  the  said  Mary,  or 
either  of  them,  against  the  estate  of  the  said  Jacob  Gould, 
and  of  enabling  the  said  David  Gould  thereby  to  possess  him- 
self of  the  real  estate  of  the  said  Jacob,  to  the  prejudice  and 
exclusion  of  the  other  heirs  of  the  said  Jacob,  or  for  any  other  j 

or  similar  purposes,  or  that  any  agreements  or  arrangements  ' 

of  any  kind  were  ever  made  by  the  defendant,  or  with  the  I 

knowledge  of  this  defendant,  by  the  said  David  and  the  said  ^ 
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Mary,  or  either  of  them,  of  the  character  stated  in  said  bill 
of  complaint,  or  in  any  way  similar  thereto,  or  in  any  manner 
relating  to  the  allowance  of  the  said  claims  and  charges  of 
the  said  David  and  the  said  Mary,  or  either  of  them,  or  to  the 
obtaining  possession,  by  the  said  David,  of  the  real  estate  of 
which  the  said  Jacob  died  seized,  or  any  part  thereof. 

And  the  defendant  further  denies,  that  at  the  time  he 
charged,  in  his  said  second  account  of  his  said  administration, 
the  said  sums,  so  due  to  and  claimed  by  the  said  David  Gould, 
Junior,  and  the  said  Mary  Gould,  as  aforesaid,  or  at  any  other 
times,  he  either  knew,  or  believed,  or  suspected,  or  had  reason 
to  know,  believe,  or  suspect,  that  the  said  Jacob  Gould  did 
not  owe  the  said  David  Gould  and  the  said  Mary  Gould  the 
said  sums  so  claimed  by  them,  respectively,  or  that  he,  the 
defendant,  a  short  time  previous  to  the  decease  of  the  said 
Jacob,  or  at  any  other  time,  heard  the  said  Jacob  say,  that  he 
did  not  owe  either  the  said  David  or  the  said  Mary  one  cent, 
or  any  other  sum,  or  that  he,  the  said  Jacob,  did  not  owe  five 
dollars  in  the  world,  or  any  other  similar  declarations ;  and 
the  defendant  has  already,  in  this,  his  answer,  set  forth  all 
that  he  recollects  to  have  heard  the  said  Jacob  say,  within  the 
then  last  years  of  his,  the  said  Jacob's  life,  respecting  his  debts. 

That  both  the  said  David  Gould  and  the  said  Mary  Gould, 
did,  in  support  of  their  said  claims  against  the  said  estate  of 
the  said  Jacob,  produce  and  exhibit  to  the  defendant,  books 
of  account,  in  which  their  said  claims  against  the  said  Jacob 
Gould  were  entered,  and,  according  to  the  best  recollection 
of  this  defendant,  said  charges  were,  and  appeared  to  be,  an- 
nually entered  and  charged  by  said  David  and  Mary,  respect- 
ively, in  their  said  books ;  and  the  defendant  did  require  of 
the  said  David  and  the  said  Mary,  that  the  validity  and  amount 
of  their  said  claims  should  be  proved  to,  and  allowed  by,  the 
said  Probate  Court,  in  the  manner  hereinbefore  set  forth. 

That  he  believes  the  said  accounts  and  claims  of  the  said 
David  and  the  said  Mary,  to  be  just  and  fair,  and  having  no 
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reason  to  doubt  the  validity  of  the  same,  he  did  not,  and  could 
not  communicate  to  said  Judge  of  Probate  any  facts  or  reasons 
to  doubt  the  validity  thereof,  but  did  submit  the  whole  matter 
to  said  Judge  of  Probate,  upon  the  testimony  produced  by  the 
respective  parties,  as  hereinbefore  set  forth. 

And  the  defendant  denies,  that  the  said  Nathan  Gould  was 
induced,  by  any  promises,  offers,  or  solicitations,  made  by  the 
defendant,  or  by  any  other  person  or  persons,  with  his  knowl- 
edge, to  go  home  from  the  said  Probate  Court,  and  not  object 
to  the  allowance  of  said  accounts,  or  the  claims  of  the  said 
David  and  Mary,  or  that  any  promise's,  offers,  and  solicitations, 
of  any  kind,  were  ever,  to  the  knowledge,  information,  or 
belief  of  the  defendant,  made  to  said  Nathan  Gould,  to  in- 
duce him,  the  said  Nathan,  to  relinquish  his  said  objections, 
or  to  go  home  from  said  Probate  Court ;  on  the  contrary,  the 
defendant  aswering,  says,  that  the  said  Nathan  Gould,  so  far 
as  he,  the  defendant  knows,  is  informed,  or  believes,  did  in- 
sist on  his  said  objections  to  said  accounts  and  claims  of  the 
defendant,  and  of  the  said  David  and  Mary  throughout,  and 
was  fully  heard  therein  by  the  said  Court,  and  did  not  forbear, 
waive,  or  relinquish  the  said  objections,  but  insisted  on  a  de- 
cree of  said  Court  upon  the  same,  and  said  decree  was  made 
accordingly  by  the  said  Court,  in  the  manner  hereinbefore  set 
forth. 

^  The  case  was  argued  by  R,  H.  and  jE.  T.  Dana,  for  the 
Plaintiffs,  and  by  Sidney  Bartlett,  for  the  Defendants. 

STORY,  J.  It  can  scarcely  be  denied  that  there  are  some 
suspicious  circumstances  in  the  present  case,  which  cast  upon 
it  a  shade  of  doubt.  It  appears  that  Jacob  Gould,  the  intes- 
tate, died  in  1819,  (by  murder),  leaving  an  ample  personal 
estate  for  the  payment  of  all  his  debts,  except  the  two  debts 
now  in  controversy,  one  asserted  to  be  due  to  David  Gould, 
Jr.^  (his  brother),  amounting  to  $1576,  and  the  other  asserted 
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to  be  due  to  Mary  Gould,  (his  sister),  amounting  to  $866. 
The  defendant,  Thomas  Gould,  Jr.,  (the  son  of  another 
brother),  took  administration  upon  the  estate  of  Jacob  Gould, 
in  February,  1820,  and  in  his  second  administration  account, 
rendered  to  the  Judge  of  Probate  in  February,  1821,  he  rep- 
resented himself  to  have  paid  the  said  sums  in  cash  to  David 
Gould,  Jr.,  and  Mary  Gould,  and  charged  the  estate  therewith, 
accordingly.  In  point  of  fact,  he  had  not  paid  the  same ;  but 
had  only  made  a  formal  settlement  with  them,  and  given  his 
notes  for  the  amount,  with  an  understanding,  that  the  notes 
should  stand  good  against  him,  only  for  the  amount  which 
should  ultimately  be  allowed  by  the  Judge  of  Probate,  as  due 
to  them.  This  was  certainly  an  extraordinary  proceeding,  and 
utterly  unjustifiable.  It  could  scarcely  have  been  resorted  to, 
except  for  the  purpose  of  escaping  from  a  trial  at  law,  of  these 
contested  claims,  in  the  presence  of  the  whole  county.  The 
proceeding  does  not  appear  to  have  been  made  known  to  the 
Judge  of  Probate,  or  the  true  state  of  the  facts  brought  to  his 
notice.  If  it  was  not,  then  it  must  have  operated  as  a  sur- 
prise upon  his  judgment,  and  led  him  to  less  scrutinizing  and 
jealous  inquiries  than  he  would  otherwise  have  bestowed  upon 
the  claims.  I  do  not  stop  to  inquire,  whether  the  Judge  of 
Probate  had  jurisdiction  to  examine  and  finally  to  settle  un- 
liquidated claims  like  the  present,  which  from  their  very  nature 
and  character  are  open  to  controversy.  But  I  may  say  with 
all  due  respect,  that  in  a  case  circumstanced  like  the  present, 
where  the  real  estate  of  the  intestate  was  to  be  sold  for  the 
discharge  of  these  claims,  it  would  have  been  a  fur  more  sat- 
isfactory mode  of  proceeding,  for  the  Judge  of  Probate  to 
have  sent  the  case  to  be  decided,  in  the  first  instance,  by  a  trial 
and  judgment  at  law. 

What  was  the  nature  of  these  claims  ?  It  seems,  that  both 
of  the  claimants  had  lived  with  the  intestate  for  many  years, 
and,  while  living  with  him,  were  maintained  by  him.  The 
debt  of  David  Gould,  Jr.,  was,  with  the  single  exception  of 
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one  item  of  $  1 1  for  money  lent,  for  services  rendered  from 
April,  1806,  to  November,  1819,  and  all  the  services  were 
charged  in  general  terms,  '^  for  services  rendered  in  farming," 
annually,  from  the  1st  of  April,  1807,  down  to  the  Ist  of  April, 
1819,  at  $  1 12  per  annum.  The  account  of  Mary  Gould  was 
"  for  keeping  house  "  for  the  intestate,  from  the  1st  of  April, 
1803,  to  the  25th  of  November,  1819,  at  $l,per  week,  being 
charged  at  the  rate  of  $52  per  year. 

Now,  there  is  no  direct  evidence  whatsoever,  before  this 
Court,  that  there  was  between  the  intestate  and  either  of  these 
claimants,  any  agreement  for  the  payment  of  wages,  during 
any  portion  of  this  long  period,  or  any  acknowledgment  by 
the  intestate,  of  any  unliquidated  debt,  for  these  services, 
owing  to  them  by  him,  or  any  account  rendered  to  him,  or 
recognized  by  him,  during  this  whole  period,  extending  from 
twelve  to  fifteen  years.  This  very  circumstance  was  calcu- 
lated to  excite  some  notice  and  to  call  for  some  explanation ; 
especially  as  it  would  have  been  the  duty  of  the  administrator, 
in  the  absence  of  all  controlling  proofs,  to  have  interposed  the 
bar  of  the  statute  of  limitations,  as  well  as  to  have  contested 
the  general  validity  of  the  claims.  It  does  not  appear  what 
was  the  exact  evidence  before  the  Judge  of  Probate,  to  estab- 
lish these  claims ;  and  indeed,  it  can  scarcely  be  supposed 
that  those  proofs  are  now  within  the  memory  of  the  parties, 
so  as  to  enable  this  Court  to  see  their  full  bearing  and  strength. 
The  general  rule  certainly  is,  that  the  acts  of  a  Court  of  jus- 
tice are  to  be  presumed  to  be  rightfully  done,  according  to 
the  maxim,  Omnia  rite  acta  prestunentur. 

The  case,  however,  would  have  been  'much  stronger  in 
favor  of  the  presumption,  so  far  as  the  administrator  and  the 
claimants,  then  before  the  Court,  are  concerned,  if  all  the 
other  heirs  had  been  present  at  the  hearing ;  or  had  had  per- 
sonal notice  to  attend  the  hearing,  and  had  neglected  to  do 
so ;  or  if  the  claims  were  shown  to  have  been  then  bond  fide 
contested  with  all  the  zeal,  and  earnestness,  and  vigilance  of 
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persons  having  an  adverse  interest,  which  they  were  resolutely 
determined  to  support  for  themselves  and  all  the  other  heirs 
having  a  similar  interest.  But,  in, point  of  fact,  the  present 
plaintiffs  lived,  at  the  time,  in  distant  States  of  the  Union ; 
they  had  no  personal  notice  of  the  claims,  or  of  the  present- 
ment thereof  for  adjustment,  before  the  Judge  of  Probate. 
The  only  person,  who  appeared  to  contest  the  claims,  was 
Nathan  Gould,  a  brother  of  the  female  plaintiffs,  and  he  ap- 
peared without  counsel ;  and  if  his  own  statement,  given  in 
his  deposition  in  this  case,  is  to  be  credited,  (and  it  is  certain- 
ly open  to  very  grave  objections,  in  point  of  credit),  he  him- 
self withdrew  his  opposition  upon  an  agreement  made  and 
negotiated  between  himself  and  the  claimants,  with  the 
knowledge  of  the  administrator,  by  which  he  was  to  receive 
a  pecuniary  compensation.  In  short,  it  was,  according  to  his 
statement,  a  bargain  for  hush-money,  ex  turpi  causa. 

Independent,  however,  of  the  serious  objections  to  the  tes- 
timony of  Nathan  Gould,  founded  upon  his  supposed  want 
of  veracity,  and  his  general  reputation,  there  are  some  other 
circumstances,  which  go  greatly  to  diminish  its  force  and 
credibility.  The  intestate  died  leaving  two  brothers  and  two 
sisters  living,  and  the  children  of  one  brother  and  one  sister, 
deceased,  who  were  entitled  to  share  in  the  distribution  of 
his  estate.  It  was,  therefore,  divisible  into  six  parts,  of  which 
the  plaintiffs  claim  (with  Nathan  Gould,  their  brother),  only 
one  sixth.  When  these  contested  claims  were  before  the 
Judge  of  Probate  for  allowance,  the  surviving  brothers  and 
sisters,  not  interested  in  the  claims,  made  a  written  statement, 
that  they  had  seen  and  examined  the  account,  and  agreed  to 
allow  the  same.  So  that,  in  point  of  fact,  the  claims  were 
admitted  by  the  heirs  of  three-sixths,  and  were  then  and  are 
now  contested  by  the  heirs  of  one-sixth  only. 

Now,  the  bill  charges,  that  the  settlement  and  allowance 
of  the  claims  were  procured  by  a  fraudulent  agreement  and 
conspiracy  between  the  administrator  and  all  the  heirs,  except 
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those  concerned  in  the  sixth  represented  by  the  plaintiffs,  and, 
of  course,  with  a  design  to  defraud  the  plaintiffs  of  their 
proper  share  in  the  intestate's  estate.  This  is  a  very  grave 
charge ;  and  certainly  ought  to  be  made  out  by  strong  and 
satisfactory  proofs.  In  the  first  place,  it  is  to  be  considered, 
that  it  is  brought  forward,  for  the  first  time,  about  nineteen 
years  after  the  settlement  of  the  claims  in  and  by  the  Probate 
Court.  In  the  next  place,  all  the  parties  asserted  to  have  been 
engaged  in  the  transaction,  except  the  administrator  and  the 
husband  of  Mrs.  Converse,  (one  of  the  sisters  of  the  intes- 
tate), are  now  dead.  If  the  claimants  of  these  debts,  Dan- 
iel Gould,  Jr.,  and  Mary  Gould,  were  now  living,  there  ought 
to  be  ample  means  yet  remaining  to  establish  these  claims, 
and,  at  all  events,  they  could  be  called  upon  to  explain  all 
the  circumstances  upon  which  their  claims  were  founded. 
In  the  next  place,  the  answer  of  the  administrator  pointedly 
and  explicitly  denies  all  the  allegations  in  the  bill,  in  respect 
to  the  fraud  and  conspiracy  charged  in  the  bill ;  and  the  an- 
swers of  all  the  other  defendants  do,  in  effect,  either  posi- 
tively adopt,  or  impliedly  admit  the  truth  of  the  statements 
of  the  administrator. 

Now,  each  of  these  considerations  is  of  great  importance 
in  a  case  circumstanced  like  the  present  The  plaintiffs 
apply  for  relief  in  a  case  asserted  to  be  of  fraud  in  the  set- 
tlement of  a  probate  account  nearly  nineteen  years  ago. 
That  this  Court  is  competent  in  point  of  jurisdiction  to  grant 
relief  in  such  a  case,  if  fully  made  out  in  proof, —  notwith- 
standing similar  relief  may  be  attainable  in  the  State  Court, — 
is  a  matter  upon  which  I  entertain  no  doubt.  This  Court 
possesses  full  jurisdiction  in  equity,  in  all  cases  of  fraud,  in- 
cluding fraud  in  obtaining  judgments,  and  decrees,  in  other 
Courts ;  and  is  not  limited  in  its  exercise  to  cases,  where,  by 
the  State  laws,  no  relief  can  be  granted  by  the  State  Courts. 
The  jurisdiction  is  concurrent  with  the  State  Courts  in  all 
such  cases.     I  know  of  but  a  single  exception,  which  has 
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been  ailoivedy  and  that  is,  fraud  io  obtaining  a  will  of  real  or 
personal  estate,  which  has  already  been  held  to  be  exclusively 
examinable  and  triable  in  the  proper  Court,  having  jurisdic- 
tion of  the  premises,  whether  it  be  a  Court  of  common  law, 
or  an  Ecclesiastical  Court^  Even  this  exception,  has  been 
tliought  to  stand  more  upon  authority  than  upon  principle. 
In  the  case  of  Gaines  and  Wife  v.  Chew^  (2  How.  Sup.  Ct. 
R.  619, 645,)  the  Supreme  Court  of  the  United  States  said; 
"In  cases  of  fraud,  equity  has  a  concurrent  jurisdiction 
with  a  Court  of  Law ;  but  in  regard  to  a  will,  charged  to 
have  been  obtained  through  fraud,  this  rule  does  not  hold. 
It  may  be  difficult  to  assign  any  very  satisfactory  reason  for 
the  exception.  That  exclusive  jurisdiction  over  the  probate 
of  wills  is  vested  in  another  tribunal,  is  the  only  one  that 
can  be  given."  But  of  the  jurisdiction  of  a  Court  of  Equity 
to  relieve  in  cases  of  fraud  in  the  settlement  of  probate 
accounts,  it  does  not  appear  to  me,  that  there  is  any  reason- 
able ground  to  entertain  a  doubt.  In  the  case  of  Pratt  v. 
Northam^  (5  Mason  R.  95,)  I  had  occasion  fully  to  consider 
and  act  upon  the  matter. 

But  how  do  the  plaintiffs  account  for  their  delay  in  bring- 
ing the  present  suit  ?  A  Court  of  Equity  will  never  enter- 
tain a  bill  for  relief,  even  in  cases  of  asserted  fraud,  if  the 
plaintiff  has  been  guilty  of  gross  laches  or  unreasonable  de- 
lay. The  present  suit  was  brought  more  than  twenty  years, 
after  the  death  of  the  intestate.  His  death  could  not  but 
have  been  known  to  them,  as  it  was  a  case  of  murder  of  no- 
ordinary  celebrity.  Indeed,  the  plaintiffs  do  not  pretend  to 
any  ignorance  of  that  fact,  nor  even  that  administration  had 
been  taken  upon  his  estate.  David  Gould  (one  of  the  plain- 
tiffs), although  at  the  time  out  of  the  State,  afterwards  came 

1  See  1  Stoiy  on  Eq.  Jurisp.  §  184,  §  238,  §  440,  and  the  cases  cited  in 
the  notes,  ibid.  See  also  Men  v.  Maephenan,  5  Beavan  R.  464 ;  iSl  C.  on 
appeal,  1  Phillips  Ch.  Rep.  133 ;  Smith  v.  S^tencer,  1  Younge  d&  Coll. 
New.  R.  75. 
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and  resided  within  it  for  a  number  of  years,  and  then  removed 
to  New  Hampshire.  Now,  why  did  he  not,  when  he  resided 
within  the  State,  make  examination  and  inquiries  into  the 
validity  of  these  claims  ?  They  were  spread  at  large  upon 
the  Probate  Records,  and  might  then  have  been  examined, 
and,  if  fraudulent,  an  application  might  have  been  made  to 
the  Probate  Court  to  re-examine,  and  annul  them.  No  such 
application  was  then  made. 

Supposing,  that  David  Gould  did  not  communicate  any 
facts  to  the  other  plaintiffs,  touching  the  existence  or  allow- 
ance of  these  claims  in  the  Probate  settlement,  a  supposition, 
which  ought  not  to  be  lightly  indulged,  still,  as  the  plaintiffs 
must  have  known,  that  administration  had  been  taken  upon 
the  intestate's  estate,  they  had  ample  means  within  their 
power,  at  a  very  early  period,  to  ascertain  from  the  Probate 
Records  the  amount  of  his  real  and  personal  estate.  If  they 
did  not  choose  to  institute  any  such  inquiries,  but  lay  down 
in  indolent  indifference,  they  have  no  right  to  ask  a  Court  of 
Equity,  at  a  great  distance  of  time,  under  a  great  change  of 
circumstances,  to  supply  their  want  of  negligence.  It  is  said, 
that  they  were  poor,  and  lived  in  distant  States.  Be  it  so ; 
but  the  means  of  communication  and  inquiry,  without  any 
serious  expense,  were  then  within  their  reach ;  and  if  so,  they 
were  bound  to  make  due  inquiries,  and  act  upon  the  results 
within  a  reasonable  time.  Suppose  they  had  made  such  in- 
quiries, and  ascertained  the  facts  of  the  allowance  and  settle- 
ment of  these  claims  in  the  Probate  Court,  would  their  pov- 
erty, or  distance,  have  constituted  of  themselves  a  sufficient 
ground  for  a  Court  of  Equity,  fifteen  or  eighteen  years  after- 
wards, to  re-examine  the  validity  of  these  claims  ?  Or  would 
they  not  have  been  required,  with  reasonable  diligence,  to 
have  followed  up  these  inquiries  by  some  legal  proceedings  ? 
Would  they  have  had  a  right  to  lie  by,  until,  by  lapse  of  time, 
and  the  death  of  parties,  great  obscurity  must  necessarily 
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have  been  thrown  over  the  original  transactions,  and  greatly 
impaired  the  proofs  to  justify  them  ? 

Besides  ;  after  the  administrator's  sale  of  a  portion  of  the 
real  estate  of  the  intestate,  under  the  authority  of  the  Pro- 
bate Court,  in  1821,  a  partition  of  the  residue  of  his  real 
estate  was  made  in  the  same  year,  under  the  authority  of  the 
same  Court,  and  the  plaintiffs,  upon  that  division,  had  award- 
ed to  them  for  their  share  or  owelty  of  partition  a  sum  of 
money,  which  their  own  witness  asserts  to  have  been  paid, 
and  received  by  them.  Certainly,  under  such  circumstances, 
they  were  put  upon  inquiry,  what  was  the  true  amount  of 
their  shares,  and  what  had  been  the  disposition  made  of  the 
residue  of  the  intestate's  estate.  Why  was  no  inquiry  then 
made  ? 

It  is  said,  that  the  plaintiffs  then  had  no  knowledge  of  the 
secret  fraudulent  agreement  and  conspiracy,  and  that  it  has 
come  to  their  knowledge  only  within  a  recent  period.  And 
from  whom  does  the  information  now  come  ?  From  their 
own  brother,  Nathaniel  Gould,  admitting  himself  to  be  a  par- 
ticipator in  the  fraud,  if,  indeed,  he  was  not  the  Dtur  facti. 
And  when  does  he  make  the  discovery?  Upon  their  own 
showing,  after  most  of  the  parties  interested  were  in  their 
graves,  when,  if  his  statements  were  false,  they  were  far  less 
liable  to  detection  and  overthrow  by  opposing  proofs.  The 
claimant  David  Gould,  Jr.  died  in  1834,  and  the  claimant 
Mary  Gould,  died  in  1836.  If  they  had  been  living,  they 
might  have  satisfactorily  established  the  validity  of  their  own 
debts ;  and,  at  all  events,  might  have  disproved  the  asserted 
fraud  and  conspiracy.  Thomas  Gould  too,  if  living,  might 
have  disproved  the  fraud  and  conspiracy,  in  which  he  is  as- 
serted to  have  been  a  party  and  an  acter.  But  he,  also,  is 
dead.  So  that  we  see,  that  the  bill  is  now  brought  after  a 
great  change  of  circumstances ;  and  it  seeks  to  charge  the 
dead,  as  well  as  the  living,  with  co-operation  in  a  base  and 
deliberate  fraud.     It  seeks,  if  one  may  venture  upon  the 
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bold  figurative  expression  of  an  eminent  Judge,  to  make  men 
sin  in  their  graves.  Now,  under  such  circumstances,  it  is 
plainly  the  duty  of  the  Court,  to  require  the  most  full  and 
satisfactory  proofs,  that  there  was  such  a  fraud  and  conspi- 
racy as  the  bill  charges,  and  that  the  debts  brought  forward 
by  David  Gould,  Jr.,  and  Mary  Gould,  were  wholly  fictitious, 
and  unfounded  in  fact.  It  is  not  sufficient  to  raise  sus- 
picions of  bad  faith,  from  the  doubtful  character  of  the 
claims.  The  plaintifis  must  go  iarther ;  they  must  establish 
the  truth  of  the  charge  beyond  any  reasonable  doubt,  and  by 
evidence,  not  only  competent  but  credible.  Fraud  is  never 
presumed,  even  against  the  living;  and  a  fortiori  never 
against  the  dead,  whose  presence  cannot  be  demanded  to 
meet  and  falsify  the  charge.  The  onus  prohandi  then  is  upon 
the  plaintiffs  to  make  out  the  case,  omni  excepiione  major. 
Have  they  so  done  ? 

It  is  a  perfectly  well  settled  rule  in  Equity,  that  an  answer, 
responsive  to  the  allegations  of  the  bill,  is  positive  evidence 
for  the  defendant,  and  is  to  be  taken  as  true,  unless  disproved 
by  the  testimony  of  two  credible  witnesses,  or  by  one  credible 
witness  and  facts  entirely  equivalent  to,  and  as  corroborative 
as  another  witness.  In  the  present  case,  the  principal  de- 
fendant, Thomas  Gould,  jr.,  has  in  the  most  direct  and  posi- 
tive manner  denied  all  the  charges  of  fraud  and  conspiracy 
stated  in  the  bill.  He  is  supported  by  the  concurrent  an- 
swers of  all  the  other  defendants,  not  one  of  whom  contra- 
dicts, or  impugns,  or  denies  the  truth  of  his  answer. 

What,  then,  is  the  evidence  in  support  of  the  bill  ?  First ; 
it  is  said,  that  the  debts  are  in  themselves  of  a  suspicious 
character,  under  the  circumstances.  It  does  not  follow,  that 
they  may  not,  nevertheless,  have  been  entirely  well  founded ; 
for  though  open  to  suspicion  and  inquiry,  they  are  not  of  a 
character,  which  stamps  upon  them  either  falsity,  or  incredi- 
bility. They  are  just  such  as  may  have  arisen,  and  from  the 
entire  personal  confidence  between  the  people,  in  the  near 
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relation  in  which  they  stood  to  each  other,  none  but  the 
members  of  the  family  might  know,  or  be  presumed  to  know 
of  their  existence.  Then  as  to  the  positive  testimony  to  con- 
tradict the  answers.  The  main  reliance,  if  not  the  exclusive 
reliance,  is  upon  the  deposition  of  Nathaniel  Gould,  and  the 
deposition  of  Ebenezer  Buckman.  As  to  the  former,  it  is 
impossible  not  to  feel,  that  he  stands  in  a  very  peculiar  pre- 
dicament. It  does  not  strike  me,  that  he  is  incompetent  in 
point  of  interest.  But  his  testimony  labors  under  very  grave 
difficulties.  The  opposing  testimony  against  his  credibility  is 
so  strong,  that  it  seems  shaken  to  its  very  foundation ;  and 
then  again,  he  comes  confessedly  to  testify  to  his  own  turpi- 
tude. The  maxim  of  the  Roman  Law,  AUegans  suam  turpi" 
tudinem  non  est  aiuliendus,  seems  to  have  been  transferred 
into  our  law,  at  least  to  the  extent  of  taking  from  such  testi- 
mony, standing  alone,  all  its  intrinsic  force  and  efficiency.^ 

Then  as  to  Buckman's  testimony.  It  was  not  taken  in 
this  cause;  but  it  is  a  deposition  taken  in  perpeiuam  rei 
memoriam  before  State  magistrates,  under  the  Statute  of  Mas- 
sachusetts.^ It  has  not  been  recorded  within  the  time  pre- 
scribed by  law  ;  and  therefore  is  not,  according  to  the  terms 
of  the  Statute,  admissible  in  evidence  as  a  deposition.  This 
is  not  denied ;  but  then  it  is  said,  that  it  is  offered,  not  as  a 
deposition,  but  as  proof  of  what  a  deceased  witness  swore 
upon  a  lawful  occasion,  as  to  the  subject  in  controversy. 
Now,  there  are  various  objections  to  its  admissibility  in  this 
ktter  view.  In  the  first  place,  the  deposition  was  not  taken 
in  any  suit  at  all ;  nor  was  it  taken  in  a  controversy  substan- 
tially by  and  between  tlie  same  parties.  The  deposition  was 
taken  at  the  request  of  the  present  plaintiff,  David  Gould, 
and  none  of  the  co-plaintiffs  were  parties  ;  and  the  only  ad- 
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verse  party  summoned  to  attend  the  taking  of  the  deposition, 
was  the  defendant,  Thomas  Gould,  jr.,  end  none  of  the  other 
defendants  were  summoned  as  parties.    Neither  in  substance 
nor  in  form,  was  it,   therefore,  between  the  same  parties, 
It  does  not  appear  to  me,  that,  under  such  circumstances,  it 
could,  in  Massachusetts,  be  used  at  all  under  the  local  law ; 
for  to  reject  it  as  a  deposition  taken  in  perpetium  rei  memo- 
rianty  and  yet  to  receive  it  as  evidence  in  the  cause,  would  be 
to  defeat  the  very  objects  and  policy  of  the  Statute  of  Mas- 
sachusetts.    It  would  be,  to  enable  the  party  to  avail  himself 
of  his  own  laches,  and  to  give  him  the  benefit  of  the  evi- 
dence, when  he  had  chosen  to  violate  the  precepts  of  the 
Statute.     But,  however  it  might  be  in  the  State  Court,  it 
seems  to  me,  that  it  is  not  admissible  in  the  Courts  of  the 
United  States  ;  for  the  Act  of  Congress,  of  the  20th  of  Feb- 
ruary, 1812,  ch.  28,  does  not  apply  to  any  case  where  the 
deposition  could  not  be  admissible,  as  such,  in  the  State 
Court.      That  Act  declares,  <Mhat  in  any  cause  before  a 
Court  of  the  United  States,  it  shall  be  lawful  for  each  Court, 
in  its  discretion,  to  admit  in  evidence  any  deposition  taken 
in  perpetuam  rei  memoriamf  which  would  be  so  admissible  in  a 
Court  of  the  State  wherein  such  cause  is  pending,  according 
to  the  laws  thereof."     Even  if  this  Court  possessed  a  discre- 
tion on  the  subject,  it  could  scarcely  be  deemed  a  fit  case, 
under  such  circumstances,  to  admit  the  deposition. 

Taking  then  the  deposition  of  Ebenezer  Buckman  out  of 
the  case,  there  is  no  testimony  in  support  of  the  bill,  which 
can  possibly  overcome  the  strong  denials  of  the  answer  of  the 
defendant,  Thomas  Gould,  jr.  Even  if  his  deposition  were 
admitted,  I  should  have  great  difllculty  in  placing  confidence 
in  the  truth  of  the  charge  asserted  in  the.  bill,  under  all  the 
circumstances.  The  whole  of  the  supposed  bargain  was  by 
parol ;  and  it  was  followed  up  by  no  acts  of  the  parties 
during  their  lifetime,  in  performance  thereof.  And,  as  it 
:«hould  seem,  all  the  parties  rested  satisfied  with  that  state  of 
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things,  during  a  long  course  of  years,  without  any  public 
complaint,  or  any  attempt  to  compel  a  performance  of  the 
bargain,  although  some  of  the  terms  seem  to  require  a  prompt 
fulfilment.  A  parol  promise  would  seem  a  very  slender 
foundation,  upon  which  to  rest  an  acquiescence  for  so  many 
years,  accompanied,  as  it  must  have  been,  with  a  present 
sacrifice  of  title  to  some  portion  of  the  assets  of  the  in- 
testate. 

Upon  the  whole,  without  going  farther  into  the  facts  of  the 
case,  my  judgment  is,  that  the  charges  in  the  bill  are  not 
made  out,  and  that  the  bill  ought  to  be  dismissed  ;  that  each 
party  ought  to  pay  his  own  costs,  except  the  costs  of  printing 
the  record,  which  ought  to  be  equally  divided  between  the 
plaintiffs  and  the  defendants ;  the  plaintiffs  ought  to  pay  one 
moiety,  and  the  defendants  the  other  moiety  thereof;  the 
printing  of  the  recdrd  being  for  the  benefit  of  both  parties. 
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Samuel  W.  Peckham,  Assignee  in  Bankruptct  of  John 
F.  Phillips  and  Son,  v.  John  R.  Burrows,  Respon- 
dent. 

Wbskb  a  and  B,  partners,  made  certain  conreyances  to  a  certain  creditor 
of  the  bulk  of  their  property,  to  the  amount  of  $36,000,  being  at  the  same 
time  indebted  to  an  equal  amount —  and  subsequently  became  bankrupts; 
U  was  hddj  that  such  a  conreyance  was  '*  in  contemplation  of  bankrupt- 
cy," and  in  fraudulent  preference  of  creditors. 

To  constitute  a  conveyance  **  in  contemplation  of  bankruptcy,*'  it  is  not 
necessary,  that  the  professed  creditor  should  know  of  the  debtor's  insol- 
vency, or  should  co-operate  with  him  to  obtain  a  priority  of  payment. 

Bill  in  Equity.  The  Bill  in  substance  set  forth,  that  on  the 
20th  day  of  September,  A.  D.  1842,  a  petition  was  filed  in  the 
District  Court  within  and  for  the  District  of  Rhode-Island  sitting 
in  bankruptcy,  by  the  Franklin  Foundry  and  Machine  Com- 
pany of  Providence,  creditors  of  said  John  F.  Phillips  Sl  Son, 
against  said  John  F.  Phillips  &  Son,  in  which  it  was  alleged 
that  said  John  F.  Phillips  &  Son  had  become  bankrupts  un- 
der the  act  aforesaid,  by  committing  the  acts  following,  viz  : 

On  the  25th  day  of  January,  1842,  by  making  a  fraudulent 
conveyance,  assignment,  sale  and  other  transfer  of  their  lands, 
tenements,  goods  and  chattels,  and  evidences  of  debt. 
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On  the  9th  day  of  June,  1842,  by  removing  their  goods, 
chattels  and  effects,  and  by  concealing  them,  to  prevent  them 
from  being  levied  upon,  and  taken  in  execution^  or  by  other 
process. 

That  said  petition  was  continued  in  said  court  from  time 
to  time,  until  the  27th  day«of  May,  A.  D.  1843,  when  the 
said  John  F.  Phillips  &  Son  were  by  said  District  Court 
declared  bankrupt,  under  the  said  petition,  and  your  plain- 
tiff  was,  by  consent  of  parties,  appointed  by  the  said 
court  assignee  of  said  J.  F.  Phillips  &  Son,  according  to  the 
provisions  of  said  Bankrupt  Act. 

That  on  the  25th  and  29th  days  of  January,  A.  D.  1842, 
(the  said  firm  of  John  F.  Phillips  &  Son  being  then  insol- 
vent, and  knowing  their  own  insolvency,  and  in  contemplation 
of  bankruptcy,  having  liabilities  outstanding  against  them  of 
a  greater  amount  than  the  aggregate  value  of  their  company 
property,  and  of  the  private  property  of  the  individual  mem- 
bers of  said  firm,)  the  said  John  F.  Phillips,  —  and  John  F. 
Phillips  and  John  6.  Phillips,  under  the  firm  of  John  F. 
Phillips  &  Son, —  and  John  G.  Phillips,  did  make  convey- 
ances to  John  R.  Burrows  ^f  said  city  of  Providence,  then 
a  creditor  of  said  firm,  of  the  greater  and  more  valuable 
part  of  their  private  and  company  property,  consisting  of 
certain  real  estate,  situated  in  said  city  of  Providence,  and 
in  the  town  of  Warwick,  in  said  Rhode  Island  District, 
'and  of  certain  real  estate  situated  in  Swansea,  in  the  Mas- 
sachusetts District,  with  a  factory  building,  cotton  house, 
dwelling  house  and  other  buildings  thereon  standing,  and 
of  a  large  quantity  of  cotton  and  woollen  machinery  in  said 
factory  building :  the  said  property  being  nearly  the  whole 
of  the  visible  property  of  John  F.  Phillips,  and  of  John  F. 
Phillips  &  Son,  and  of  John  6.  Phillips,  upon  which  they 
obtained  credit,  and  with  which  they  carried  on  business. 

That  the  said  conveyances  were  made  to  the  said  John  R. 


546  RHODE-ISLAND, 


Peckham  v,  Bqitows. 


Burrows,  by  way  of  mortgage,  to  indemnify  and  save  harm- 
less him,  the  said  John  R.  Burrows,  of,  and  from  all  loss  or 
damage,  interest,  costs  or  expenses,  arising  from,  out  of,  or 
by  reason  of  any  indorsement  or  guaranty  by  the  said  John 
R.  Burrows,  made  at  the  request  and  for  the  accommodation  of 
said  John  F.  Phillips  &  Son,  of  any  and  all  notes  and  drafts 
theretofore  made  and  executed  by  him,  the  said  John  F. 
Phillips,  or  by  John  F.  Phillips  &  Son,  6r  at  any  time  there- 
after, to  be  made  and  executed  by  him  the  said  John  F.  Phil- 
lips, or  by  John  F.  Phillips  &  Son. 

That  the  said  conveyances  were  made  by  the  said  John  F. 
Phillips,  and  the  said  John  F.  Phillips  &  Son,  and  the  said 
John  G.  Phillips,  for  the  purpose  of  giving  the  said  John  R. 
Burrows,  being  a  creditor  and  endorser  as  aforesaid,  a  pre- 
ference and  priority  over  the  general  creditors  of  said  John 
F.  Phillips  and  John  G.  Phillips,  and  are  therefore  a  fraud 
upon  said  Bankrupt  Act,  and  utterly  void ;  and  your  orator 
claims  that  the  property  thus  attempted  to  be  conveyed, 
should  be  sold,  and  the  proceeds  thereof  distributed  among 
all  the  creditors  of  said  John  F.  Phillips  and  John  F.  Phil- 
lips &  Son,  according  to  the  provisions  of  the  Act  aforesaid. 

But  that  the  said  John  R.  Burrows,  well  knowing  the  pre- 
mises, but  contriving  to  defraud  the  other  creditors  of  said 
John  F.  Phillips  and  John  F.  Phillips  &  Son,  and  John  G. 
Phillips,  and  to  prevent  them  from  realizing  any  dividend  out 
of  the  proceeds  of  the  property  conveyed  as  aforesaid,  still 
claims  to  hold  the  same  by  the  conveyances  aforesaid,  and 
for  the  purposes  therein  named,  against  equity  and  good  con- 
science, and  contrary  to  the  provisions  and  true  intent  and 
meaning  of  said  Bankrupt  Act. 

The  bill  prays  that  a  decree  may  be  passed  declaring  the 
said  conveyances  to  be  a  fraud  upon  said  Bankrupt  Act, 
and  utterly  void,  and  ordering  the  same  to  be  delivered  up 
into  the  custody  of  the  Court  to  be  cancelled,  and  that  the 
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complainant  and  the  creditors  of  the  said  John  F.  Phillips,  and 
John  F.  Phillips  &  Son,  and  John  G.  Phillips,  may  have 
such  other  and  further  relief  in  the  premises  as  is  agreeable 
to  equity  and  good  conscience,  and  in  conformity  with  the 
true  intent  and  meaning  of  said  Bankrupt  Act. 

« 

The  Answer  in  substance  stated,  that  the  said  conveyances 
in  said  bill  mentioned,  were  made  on  the  25th  and  29th  days 
of  January,  A.  D.  1842,  and  the  said  petition  filed  on  the 
20th  day  of  September,  A.  D.  1842,  more  than  two  months 
subsequent  to  said  conveyances.  And  this  defendant  further 
saith,  that  at  the  time  the  said  conveyances  were  made,  he 
did  not  know  or  believe,  that  said  John  F.  Phillips  &  Son,  or 
either  of  them,  had  committed  any  act  of  bankruptcy,  or  that 
they,  or  either  of  them,  intended  to  take  the  benefit  of  the 
Bankrupt  Act.  That  said  transaction  was  made  in  good 
faith,  and  under  the  following  circumstances : 

That  the  said  John  F.  Phillips  is  connected  by  marriage 
with  this  defendant ;  that  early  in  the  year  1838,  the  said 
firm  of  John  F.  Phillips  &  Son,  entered  upon  the  business  of 
manufacturing,  and  at  that  time  requested  this  defendant  to 
become  their  accommodation  endorser.  This  defendant 
then  made  inquiries,  from  which  he  received  a  high  estimate 
of  the  business  abilities  of  said  John  F.  Phillips,  and  also  ob- 
obtained  from  him  the  promise,  (which  was  frequently 
renewed)  to  mortgage  any  or  all  of  his  property  whenever 
requested  by  this  defendant.  Thereupon  this  defendant 
engaged  to  become  the  accommodation  endorser  of  said  John 
F.  Phillips  &  Son.  But  the  extent  and  amount  of  said  en- 
dorsements were  not  fixed  or  limited  by  any  agreement  or 
understanding  between  the  said  John  F.  Phillips  or  John  G. 
Phillips,  or  either  of.  them,  and  this  defendant.  That  this 
defendant  continued  to  endorse  for  said  firm,  and  to  large 
and  increasing  amounts,  until  the  failure  of  said  firm,  with- 
out receiving  any  compensation  therefor,  —  without  any  con- 


i 


548  RHODE-ISLAND, 


Peokham  v.  Burrows. 


tract  for  compensation.  That  this  defendant  never  knew  or 
believed,  previous  to  said  failure,  that  said  firm  were  not  able 
and  willing  to  meet  all  their  liabilities,  and  to  pay  all  just 
claims  against  them,  whenever  they  fell  due. 

That  in  the  month  of  December,  A.  D.  1841,  and  for  the 
,  space  of  several  weeks  at  various  times  subsequent,  he  re- 
quested said  firm  and  the  members  thereof,  to  make  the  said 
conveyances.  That  the  cause,  and  the  only  cause  which  in- 
duced this  defendant  to  make  said  requests,  was  this.  That 
one  of  the  children  of  this  defendant  had  been  suffering 
under  a  disease,  which  affected  the  mind,  and  which  would 
(as  the  defendant  feared  and  anticipated)  leave  the  child 
deprived  of  reason,  and  for  life  helplessly  dependent.  Your 
defendant  therefore  desired  to  place  this  small  property 
(which  he  estimated  at  about  ten  thousand  dollars,)  in  a  po- 
sition as  secure  as  the  laws  could  make  it.  He  asked  that, 
in  accordance  with  the  business  practice  of  this  community, 
and  the  frequent  offers  and  promises  of  said  Phillips,  the  said 
conveyances  should  be  made  to  him  for  the  reason  above  men- 
tioned, and  for  that  reason  only.  That  he  made  this  re- 
quest several  times  during  the  six  weeks  preceding  the  date 
of  the  said  conveyances.  That  the  said  Phillips  delayed  the 
same,  without  giving  any  reason  therefor,  other  than  the 
occupation  of  his  time  by  his  business  engagements.  This 
defendant  further  saith,  that  he  had  determined  not  to  en- 
dorse for  said  firm,  or  either  or  both  of  them,  to  an  amount 
greater  than  ten  or  twelve  thousand  dollars.  That  this,  his 
intention,  had  never  been  expressed,  nor  according  to  his 
best  knowledge  and  belief  had  it  been  made  known  in  any 
way  to  the  said  John  F.  or  John  G.  Phillips.  That  he  found 
the  extent  of  his  endorsements  unexpectedly  increasing ; 
from  about  five  thousand  dollars  at  the  time  of  said  convey- 
ances, to  about  sixteen  thousand  at  the  time  of  the  said  fail- 
ure. That  his  business  began  to  be  embarrassed  by  the 
extent  of  his  said  endorsements,  that  his  reciprocal  endors- 
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era,  Joseph  Burrows  &  Son,  intimated  to  this  defendant,  that 
dissatisfaction  with  his  endorsing  to  such  an  amount  for  said 
Phillips.     That  the  business  in  which  the  said  Phillips  was 
engaged,  and  value  of  his  factory  property,  was  greatly  de- 
pressed and  constantly  falling  in  the  market.     This  defend- 
ant, therefore,  expressed  to  the  said  Phillips  his  unwillingness 
to  increase  the  amount  of  his  endorsements,  about  the  first 
i)ay  of  April.     That  this  was  the  first  time   he  had  ever 
expressed,  or  in  any  way  intimated  such  a  disposition   to 
the  said  Phillips.    That  the  said  Phillips  called  in  a  mutual 
friend,  and  the  three  made  an  examination  of  the  said  Phil- 
lips's business,  in  the  course  of  which  thQ  said  Phillips  stated 
that,  during  the  ensuing  sixty  days,  he  could  put  into  his 
business  ten  thousand  dollars.     That  the  said  Phillips  at  this 
time,  namely,  on  the  evening  of  the  4th  day  of  April,  1843, 
strongly  urged   this  defendant  to  continue  to  endorse  his 
paper,  and  to  increase  the  amount.     That  the  said  friend,  a 
business  man  and  manufacturer,  told  this  defendant  that  he 
could  safely  do  so,  after  having  made  the  said  examination 
into  Phillips's  business.     But  this  defendant  was  unwilling, 
from  the  reason  existing  in  his  family,  from  the  inconvenience 
to  his  own  business,  and  the  dissatisfaction  and  embarrass* 
ment  to  his  endorser,  as  well  as  the  unfavorable  prospects  of* 
business,  to  increase  his  endorsements,  and  absolutely  refused 
then,  and  for  the  first  time,  so  to  do. 

This  defendant  further  denies  all  charges  of  collusion,  con- 
federacy and  fraud  in  said  bill  contained.  He  saith,  that  at 
the  time  said  requests  were  made,  and  said  conveyances  exe- 
cuted, he  supposed  and  believed  that  said  Phillips  &  Son 
were  solvent,  and  according  to  his  best  information  and  be-- 
lief,  said  Phillips  &  Son  entertained  the  same  opinion.  That 
said  conveyances  were  reluctantly  made  by  said  Phillips  & 
Son,  upon  the  request  of  this  defendant.  That  the  said 
Phillips  was  surprised  at  the  refusal  of  the  said  Burrows  to- 
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increase  the  amount  of  his -liabilities^  and  strongly  urged  this 
defendant  to  continue  his  endorser. 

The  defendant  prays  that  the  said  bill  be  dismissed  with 
his  costs." 

The  cause  came  on  for  a  hearing  upon  the  bill,  answer, 
replication  and  proofs,  and  was  argued  by  Whipple,  and  Haz- 
ard and  JencTces  for  the  plaintiff,  and  by  Tillinghasty  and 
Bradley  and  A.  C.  Greene  for  the  defendant. 

STORY,  J.  Upon  the  argument  in  this  case  it  was  ad- 
mitted by  the  defendant's  counsel,  that  they  did  not  contest 
the  general  principles  of  law  stated  on  the  other  side,  so  far 
as  they  jvere  properly  applicable  to  the  case.  The  main,  if 
not  the  whole  controversy,  therefore,  turns  upon  matters  of 
fadt.  I  have  considered  these  matters  deliberately,  and  am, 
on  the  whole,  of  opinion,  that  the  conveyances  stated  in  the 
bill  and  answer,  as  executed  by  the  bankrupts,  were  made  by 
them  in  contemplation  of  bankruptcy  or  insolvency,  and  with 
a  design,  in  that  event,  to  give  a  preference  to  the  defendant 
over  all  his  other  creditors,  in  fraud  of  the  Bankrupt  Act  of 
1841,  ch.  9. 

The  facts  are  somewhat  complicated,  and  I  am  not  aware, 
that  any  useful  purpose  would  be  subserved,  at  least,  so  far 
as  my  own  judgment  is  concerned,  by  minutely  examining 
them  at  large.  I  wish,  therefore,  merely  to  state,  that  the 
evidence  satisfactorily  establishes  to  my  mind,  that  the  bank- 
rupts were,  at  the  time  of  those  conveyances,  either  absolutely 
insolvent,  or  in  a  state  so  nearly  approaching  it,  that  they 
must  have  contemplated  insolvency  as  in  a  high  degree  prob- 
able, if  not  inevitable ;  and  that  these  conveyances  were  de- 
signed, in  that  event,  to  secure  a  preference  to  the  defendant, 
as  their  drawer  and  guarantor,  a  preference  over  all  their 
other  creditors.  These  conveyances,  as  we  shall  presently 
see,  cover  a  very  large  proportion  of  all  the  property  of  the 
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bankrupts.     They  were  then  owitig  large  debts,  fully  equal 
in  amount  to  their  property,  which  were  then  due  or  soon  to 
become  due ;  and,  without  the  aid  of  the  defendant  to  sustain 
them  by  his  endorsements  and  credit,  they  could  not  go  on  in 
business.    It  was  under  these  circumstances  that  the  con- 
veyances were  made.     Now,  nothing  can  be  clearer  or  better 
founded  in  reason  and  common  sense  than  the  rule,  that  every 
man  must  be  presumed  to  know  and  comprehend  the  natural 
results  of  his  own  conduct.     He,  who  being  deeply  in  debt, 
and  therefore  embarrassed  for  want  of  sufficient  means,  which 
are,   used  moderately,   applicable   to  his  relief,   applies  to 
another  person  for  present  and  future  aid  and  succour,  and 
conveys  to  him  the  title  of  all  his  property,  in  order  that  this 
aid  and  succour  may  be  instantly  given  and  constantly  con- 
tinued, as  it  must  be  to  be  effectual,  cannot  but  know,  that 
he  is  in  imminent  danger  of  stoppage  in  his  business,  and  of 
being  reduced  to  immediate  insolvency ;  and  by  such  con- 
veyances he  does  in  fact  give,  and  must  be  presumed  to  in- 
tend to  give  a  preference  and  security  to  that  person  in  that 
very  event  over  all  his  other  creditors.     What  is  this,  but 
making  the  conveyance  in  contemplation  of  bankruptcy  or 
insolvency,  with  an  intent,  in  that  event,  to  give  that  person  a 
preference  over  all  other  creditors  ?     I  confess,  that  in  my 
view  of  the  facts,  with  the  deep  indebtment  of  the  bankrupts, 
and  the  involved  state  of  their  assets,  I  do  not  well  see,  how 
a  reasonable  hope  could  be  indulged  of  escaping  bankruptcy. 
It  was  confessedly  inevitable,  if  the  aid  or  succor  of  the  de- 
fendant as  endorser,  or  guarantor,  was  subsequently,  at  any 
time,  withdrawn.  It  is  not  an  unimportant  fact,  that  these  con- 
veyances were  made  upon  the  very  eve  of  the  period  when 
the  Bankrupt  Act  was  to  come  into  full  and  complete  opera- 
tion.    They  were  made  on  the  25th  and  29th  of  January, 
1842 ;  ther  Bankrupt  Act  took  full  effect  on  the  1st  of  Febru- 
ary, 1842 ;  and  the  bankrupts  actually  failed  in  the  begin- 
ning of  April  following,  —  that  is,  within  little  more  thhn  two 
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months  after  the  conTeyances  were  executed.  How  it  is 
possible,  under  such  circumstances,  to  escape  the  conclusion, 
that  a  total  stoppage  of  business  was  then  in  the  open  visioa 
of  the  bankrupts  as  a  probable,  nay,  a  certain  event,  unless 
the  aid  of  the  defendant,  or  some  other  responsible  endorser 
or  guarantor,  could  be  obtained,  I  profess  not  to  be  able  to 
understand.  No  new  or  extraordinary  events,  changing  the 
fortune  of  the  bankrupts  in  any  essential  manner,  are  shown 
to  have  occurred  in  the  intermediate  period  between  the 
close  of  January  and  the  beginning  of  April.  The  effort, 
therefore,  of  the  bankrupts,  was  a  desperate  effort  to  relieve 
themselves  from  the  embarrassments  of  debts  which  were 
daily  pressing  more  and  more  heavily  upon  them.  The  very 
conveyances  show,  that  they  were  not  made  merely  as  an 
indemnity  to  the  defendant  to  cover  past  responsibilities,  but 
that  they  were  designed  also  to  include  future  responsibilities, 
which  should  be  incurred  by  them.  He  was  to  sustain  the 
credit  of  the  bankrupts,  as  far  as  he  might  or  would,  in  the 
struggle  to  avert  the  impending  dangers;  and  when  he 
stopped  his  endorsements  and  guaranties,  they  must  sink,  and 
they  did  sink,  under  the  superincumbent  weight  of  their 
debts. 

The  learned  counsel  on  the  opposite  side  differ  widely  in  their 
views  of  the  evidence.  There  are  three  points  which  seem  to 
be  the  most  important,  and  should  be  examined  with  a  close  and 
scrutinizing  care.  First,  what,  at  and  about  the  close  of  Janu- 
ary, 1842,  was  the  actual  amount  of  the  debts  of  the  bank- 
rupts ;  secondly,  what  was  the  true  and  real  value  of  their 
assets  at  the  same  period  ;  thirdly,  what  was  the  amount  of 
the  property  included  in  the  conveyances  to  the  defendant. 
Now,  it  seems  to  me  clear,  from  the  evidence,  that  the  debts 
of  the  firm  were  upwards  of  $36,000,  at  the  time  of  these 
conveyances.  The  assets  of  the  iSrm  did  not,  at  that  time, 
according  to  the  estimates  of  the  bankrupts  themselves,  ex- 
ceed that  amount.     But,  in  point  of  fact,  the  basis  of  this 
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very  statement  is  not  a  satisfactory  one ;  for  it  is  an  estimate 
of  the  value  of  the  property  at  its  cost,  and  not  at  its  then 
marketable  valae.  Indeed,  there  is  no  proof  whatever,  that 
the  property  could  then  have  been  turned  into  cash  to  meet 
the  debts,  as  they  became  due,  at  any  prices,  which  would 
have  paid  the  debts.  It  would  have  been  a  most  extraordi- 
nary circumstance,  if  the  property  would  not,  under  the  cir- 
cumstances, have  fallen  far  short  of  the  amount  of  the  debts, 
if  sold,  or  if  the  sales  could  have  been  effected  without 
great  sacrifices.  And,  then,  as  to  the  amount  of  the  prop- 
erty of  the  bankrupts  not  included  in  their  conveyances,  it 
was  manifestly  very  small.  The  estimate  of  the  property  of 
the  bankrupts  at  the  time  of  those  conveyances,  as  made  by 
themselves,  was  about  $36,000  ;  and  from  what  I  have  been 
able  to  gather  from  the  schedules  in  the  case,  (which  are  so 
obscure  and  ill  digested  that  I  have  not  been  able  to  arrive 
at  any  very  precise  conclusion,)  all  the  property  not  included 
in  these  conveyances  does  not  exceed  two  thousand  dollars, 
and  seems  apparently  much  less.  So  that  here  we  have  the 
bankrupts,  owing  at  the  time  of  these  conveyances  $36,000, 
the  full  amount  of  all  their  assets,  and  indeed,  upon  all  rea- 
sonable calculations^  far  more,  who  convey  to  the  defendant, 
their  indorser  and  guarantor,  the  bulk  of  their  property  nomi- 
nally for  the  consideration  of  $5000,  but  in  reality  for  his 
existing  liabilities  to  that  amount  for  them,  and  also  for  fu- 
ture liabilities  to  be  incurred  by  him  on  their  account.  So 
that,  stripped  of  its  artificial  form,  we  here  have  an  indebtment 
of  the  bankrupts  to  the  full  extent  of  all  their  means,  to  say 
the  least  of  it,  with  a  possibility  of  escaping  from  immediate 
insolvency  and  stoppage  of  their  business  only  by  future 
credits,  to  be  given  to  them  by  the  defendant  at  his  pleasure, 
and  those  credits  avowedly  to  be  given  upon  the  basis 
of  a  direct  preference  over  all  the  other  creditors,  in  case  of 
that  very  insolvency  and  stoppage  of  business.     It  is  difRcult 
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for  me  to  perceive  a  more  clear  case  for  the  application  of 
the  Act  of  Congress  to  conveyances  made  <'  in  contemplation 
of  bankruptcy^  and  for  the  purpose  of  giving  a  preference  and 
priority  over  the  general  creditors  of  the  bankrupts/' 

I  have  thus  stated  my  impressions  of  the  force  and  results 
of  the  evidence  in  the  case.  I  regret  that  it  is  so  inexact 
and  imperfect  in  its  actual  presentation.  I  should  have 
thought^  that  the  case  might  vi^ell  have  been  referred  to  a 
master  to  ascertain  the  exact  amount  of  the  debts  of  the 
bankrupts  on  the  25th  and  29th  of  January,  1842,  the  exact 
marketable  value  of  all  their  assets  at  the  same  period,  and 
the  exact  amount  of  property  not  included  in  the  convey- 
ances of  the  25th  and  29th  of  January,  1842.  I  am  still 
willing  to  do  so,  if  the  parties  desire  it  But  upon  the  actual 
posture  of  the  evidence,  it  seems  to  me,  that  the  conclusions, 
which  I  have  already  suggested,  are  fully  maintained,  and  I 
have,  therefore,  not  thought  myself  at  liberty  to  put  the  par- 
ties to  the  expense  of  a  reference  to  a  master,  unless  they 
should  be  anxious  to  have  it  made. 

One  other  point  has  been  suggested  at  the  argument, 
which  it  is  proper  to  notice ;  and  that  is,  that  even  supposing 
that  the  bankrupts  did  make  these  conveyances  in  contem- 
plation of  bankruptcy,  for  the  purpose  of  giving  a  preference 
and  priority  over  the  other  creditors,  yet  unless  the  defend- 
ant knew  of  that  fact,  and  was  a  party  to  the  arrangement, 
with  that  knowledge,  he  is  to  be  treated  as  a  bond  fide  pur- 
chaser for  a  valuable  consideration  without  notice,  and  as 
saved  out  of  the  provisions  of  the  second  section  of  the  Bank- 
rupt Act.  In  my  view  of  the  present  case,  that  point  does 
not  arise  ;  for  it  is  impossible  for  me  to  doubt,  that  the  facts 
connected  with  these  conveyances  were  not  such  as  neces- 
sarily to  put  the  defendant  upon  full  inquiry  as  to  the  debts, 
the  resources,  and  the  situation  of  the  bankrupts.  He  could 
not  but  know^  that  they  were  in  a  state  inevitably  leading 
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them  to  bankruptcy,  unless  he  sustained  them  by  future  large 
credits  as  well  as  by  his  past  credits.  If,  under  such  cir- 
cumstances, he  chose  to  shut  his  eyes,  and  to  make  no  inqui- 
ries, but  to  place  confidence  in  the  hopes  of  the  bankrupts, 
he  must  take  the  consequences  of  his  own  voluntary  confi- 
dence and  indolent  indifference.  ^  He  took  the  conveyances, 
knowing  that  they  contained  the  bulk  of  the  visible  property 
of  the  bankrupts,  and  that  it  rested  solely  with  him  whether 
they  should  stop  business  or  not ;  and  he  was  not  bound  to 
sustain  them  by  new  credits  for  any  certain  period  or  for  any 
certain  amount. 

But  I  am  strongly  of  opinion,  that,  upon  the  true  policy 
and  interpretation  of  the  second  of  the  Bankrupt  Act, 
it  is  not  necessary  for  the  preferred  creditor  to  have  any 
knowledge  or  co-operation  with  the  bankrupt  in  arranging  a 
preference  in  contemplation  of  bankruptcy.  It  is  sufficient, 
that  the  bankrupt  himself  intends  such  a  preference  in  con- 
templation of  bankruptcy,  to  bring  the  case  within  the  pro- 
visions of  the  Act.  All  conveyances  made  by  the  bankrupt 
in  contemplation  of  bankruptcy,  for  the  purpose  of  giving  any 
preference  or  priority  over  the  other  creditors,  are  by  the  ex- 
press terms  of  the  Act  declared  to  be  void.  The  second  pro- 
viso in  the  section  is  a  limitation  merely  upon  the  proviso  of 
the  Act,  and  does  not  apply  to  the  preceding  enacting  clause. 

Upon  the  whole,  my  opinion  is,  that  the  plaintiff  is  entitled 
to  a  decree,  declaring  the  conveyances  of  the  25th  and  29th 
days  of  January,  1842,  to  be  fraudulent  in  the  sense  of  the 
Bankrupt  Act  and  void,  and  that  the  plaintiff  is  entitled  ac- 
cordingly to  the  relief  which  is  sought  by  the  bill. 

Decided  accordingly. 
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C  Hon.  JOSEPH  STORY,  Associate  Jastice  of  the  Sapreme  Court- 
BEFORE  ^jj^j^    MATHEW  HAR VET,  District  Judge. 


Charles  Ccshing  v.  James  Smith,  Jr.,  Robert  Ric£,£t  al. 

A.  HADE  an  assignment  of  all  his  property  to  B,  C,  D,  and  £,  in  trust,  to 
pay  his  debts.  Among  the  property  assigned  was  a  large  debt  from 
Messrs.  F  and  M,  on  which  an  action  was  brought,  and  judgment  recov- 
ered, and  execution  levied  by  selling  an  equity  of  redemption  in  the  Fol- 
Bom  Farm,  mortgaged  to  the  Granite  Bank,  but  owned  by  F  and  M.  This 
equity  was  purchased  by  B,  one  of  the  assignees,  and  subsequently  sold 
to  the  Defendant,  Smith,  Jr.,  the  latter  mortgaging  the  property  to  B,  to 
secure  his  notes  for  the  purchase  money.  B  conveyed  the  mortgage  and 
two  of  the  notes,  to  the  Defendant  Rice,  for  a  debt  due  to  B  from  €rod- 
dard,  of  whom  Rice  was  administrator.  The  mortgage  held  by  the 
Granite  Bank  was  subsequently  conveyed  to  the  Defendant,  Smith,  Jr., 
and,  at  the  time  of  the  filing  of  the  Bill,  was  foreclosed.  The  present 
Bill  was  brought  by  one  of  the  assignees,  to  enable  the  assignees  to  obtain 
a  decree  fur  the  redemption  of  the  Folsom  Farm,  as  against  Smith,  Jr., 
'and  as  against  Rice,  to  obtain  a  surrender  of  the  mortgage  and  notes, — 
and  charged  that  the  conveyance  to  B  was  made  to  him  as  assignee,  and 
not  in  his  own  right ;  — 

It  was  hetdf  That,  as  no  deed  from  the  sheriff,  conveying  the  equity  of  re- 
demption to  the  assignees,  appeared,  and  its  absence  was  not  accounted 
for,  but  the  only  deed  shown  was  to  B,  alone,  who  declared  that  he 
bought  on  his  own  account ;  and  as  the  assignees  had  acquiesced  in  the 
possession  and  foreclosure  of  the  mortgage  by  him,  without  objection  ;  it 
must  be  considered  as  belonging  personally  to  B,  —  the  onus  probandi  be- 
ing on  the  Plaintiff  to  show  the  contrary,  which  he  failed  to  do. 

Hdd^  alsOf  That,  under  the  circumstances  of  the  case.  Smith,  Jr.  was  a  bona 
fide  purchaser,  without  notice  of  any  equity  on  the  part  of  the  assignee ; 
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and  that  hb  title  was  completely  established  by  the  foreclosure  of  the 
mortgajre,  under  the  requirements  of  the  statutes  of  New  Hampshire. 

Hdd^  also^  that  the  Plaintiff  conld  not,  in  the  argument,  take  advantage  of 
the  objection,  that  the  publication  in  the  newspaper  of  an  intention  to 
foreclose,  as  required  by  the  statute,  was  not  established  by  any  copy  of 
the  newspaper,  but  only  by  two  witnesses ;  but  that  the  objection  should 
have  been  made  at  an  earlier  period ;  oitjlhe  prima  facie  evidence  of  the 
witnesses  should  have  been  disproved. 

Where  denials  to  allegations  in  the  bill  are  made  in  the  answer,  the  onus 
prohandi  is  on  the  Plaintiff  to  overcome  such  denials  by  the  testimony  of 
two  witnesses,  or  of  one  witness  and  other  corroborative  facts. 

Sill  in  Equity.  The  bill  set  forth,  in  substance,  that  on 
April  13th,  1829,  Jacob  Cutter  assigned  to  Clement  Storer, 
James  Shapley,  Charles  W.  Cutter,  and  Charles  Cushing,  (the 
plaintifT),  all  his  property  in  trust  for  the  payment  of  his  debts, 
as  stated  in  a  schedule  annexed  to  the  assignment,  and  that  by 
virtue  thereof,  a  large  amount  of  property  and  effects  came  into 
the  hands  of  the  said  assignees,  for  which  they  have  never  ac- 
counted. That  on  the  day  of  the  executiomtof  said  indenture, 
and  prior  thereto,  Arthur  Folsom  and  William  McCulloh,  both 
of  Jeremie,  in  the  Island  of  Hayti,  were  indebted  to  the  said 
Jacob  Cutter  in  a  large  amount  of  money,  as  in  the  said  in- 
denture is  set  forth,  and  that  on  the  8th  day  of  April,  A.  D. 
1829,  the  said  Cut*ter  sued  out  a  writ  against  the  said  Folsom 
and  McCulloh,  and  on  the  1st  Tuesday  of  August,  A.  D. 
1834,  recovered  judgment  against  the  said  Folsom,  for  the 
sum  of  four  thousand  six  hundred  and  fifty  dollars  damages, 
and  ten  dollars  cost  of  suit ;  and  the  said  Shapley,  Cushing, 
and  Cutter,  on  the  22d  day  of  August,  A.  D.  1834,  sued  out 
a  writ  of  execution  upon  the  said  judgment,  and  on  the  6th 
day  of  September,  A.  D.  1834,  delivered  the  said  execution 
to  Samuel  Larkin,  a  deputy  sheriff  of  the  said  County  of 
Rockingham,  to  be  served,  and  executed,  and  returned,  ac- 
cording to  law,  and  such  proceedings  were  then  and  there 
had  upon  the  said  execution,  by  the  said  Larkin,  in  due  course 
of  law,  that  the  said  Larkin,  on  the  20th  day  of  October,  A. 
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D.  1834,  sold  thereupon,  and  in  satisfaction  thereof,  at  public 
auction,  to  the  said  Shapley,  Gushing,  and  Cutter,  who  pur- 
chased the  same  as  assignees,  as  aforesaid,  and  conveyed  to 
them,  and  their  heirs  and  assigns,  all  the  right  in  equity  of 
the  said  Arthur  Folsom,  of  redeeming  a  tract  of  land,  situated 
in  Newington  in  the  said  County,  being  the  Folsom  farm,  so 
called,  for  the  price  of  two  thousand  five  hundred  dollars ; 
and  the  said  Shapley,  Gushing,  and  Cutter,  thereby  became 
seized  of  the  same  right  in  fee  simple,  as  assignees  in  the 
trusts  set  forth  in  the  same  indenture. 

And  the  said  Arthur  Folsom,  at  the  time  of  the  said  con- 
veyance, owned  and  was  seized  in  fee  of  the  said  land, 
subject  only  to  a  mortgage  made  to  Nathaniel  Gilman,  dated 
October  1st,  1825;  and  the  said  land  was  worth  twenty-five 
hundred  dollars  more  than  said  mortgage  debt. 

And  on  the  7th  day  of  July,  A.  D,  1 835,  the  said  Charles 
W.  Gutter  sold  and  conveyed  to  one  Samuel  Smith,  and  his 
heirs  and  assigns,^a11  his  right,  title  and  interest  in  the  said 
equity  of  redemption,  for  the  price  and  consideration  of  two 
thousand  and  five  hundred  dollars,  secured  to  be  paid  by  the 
said  Smith,  to  the  said  Gutter,  and  the  said  Samuel  Smith,  on 
the  sixteenth  day  of  May,  A.  D.  1836,  sold  and  conveyed  his 
right  and  interest  in  the  land  aforesaid,  to  James  Smith, 
Junior,  his  heirs  and  assigns,  for  the  price  of  two  thousand 
and  five  hundred  dollars,  which  the  said  James  Smith,  Junior, 
secured  to  be  paid  for  and  on  account  of  the  said  Samuel 
Smith,  to  the  said  Charles  W.  Cutter. 

And  the  said  James  Smith,  Junior,  on  the  second  day  of 
December,  A.  D.  1836,  made  and  executed  to  the  said  Charles 
W.  Cutter,  and  his  heirs  and  assigns,  a  deed  of  his  right  in  the 
said  lands,  conditioned  to  be  void,  provided  the  said  James 
Smith,  Junior,  should,  on  or  before  April  the  1st,  A.  D.  1838, 
pay  to  the  said  Gutter,  $2800.00,  according  to  the  said  Smith's 
notes,  each  for  $833.33,  dated  the  seventh  day  of  July,  A.  D. 
1835,  and  signed  by  the  said  James  Smith,  and  by  the  firm 
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of  E.  &  S.  Smith,  and  the  said  James  Smith's  draft  on  the 
said  E.  &  S.  Smith,  by  them  accepted,  for  $876.27,  payable 
in  sixty  days,  dated  April  18th,  A.  D.  1836,  which  notes  and 
draft,  or  certain  other  notes,  which  formed  the  consideration 
of  the  said  notes  and  draft,  were  made  and  delivered  to 
secure  the  price  of  the  right  in  said  farm,  sold  and  conveyed 
by  the  said  Cutter,  as  aforesaid. 

And  the  said  Charles  W.  Cutter,  afterwards,  on  or  about 
the  ninth  day  of  January,  A.  D.  1833,  transferred  to  Robert 
Rice,  as  administrator  of  the  goods  and  estate  of  John  T. 
Goddard,  deceased,  of  the  said  Portsmouth,  the  said  mortgage, 
with  part  or  all  the  securities  mentioned  in  the  condition 
thereof.  And  the  said  Rice,  at  the  time  of  the  said  transfer, 
had  been  informed  and  well  knew,  or  had  reason  to  suspect 
and  believe,  that  the  said  Cutter  held  the  said  right  in  equity 
of  redemption  of  the  said  lands  as  aforesaid^  not  as  his  own 
absolute  property  and  estatQ,  but  only  upon  the  trusts  speci- 
fied in  the  said  indenture.  And  the  said  notes  and  drafts,  or 
so  many  thereof  as  were  assigned  to  the  said  Rice,  were 
transferred  to  him  long  after  the  same  became  due  and  pay- 
able. 

And  the  said  mortgage,  made  by  the  said  Arthur  Folsom 
to  the  said  Nathaniel  Gilman,  hereinbefore  set  forth,  and  the 
balance  remaining  due  upon  the  debt  therein  mentioned,  and 
intended  to  be  secured,  were  on  the  22d  day  of  April,  A.  D. 
1835,  duly  and  legally  assigned  by  the  said  Nathaniel  Gilman 
to  Nathaniel  Gilman  3d,  and  on  the  same  day,  to  the  Presi- 
dent, Directors,  and  company  of  the  Granite  ^ank,  by  the  said 
Nathaniel  Gilman  3d.  < 

And  the  said  James  Smith,  Junior,  on  the  thirteenth  day 
of  July,  A.  D.  1836,  paid  the  said  President,  Directors,  and 
Company  of  the  said  Granite  Bank,  on  account  of  the 
said  debt  secured  by  the  said  mortgage,  the  sum  of  twenty- 
nine  hundred  and  eighty-eight  dollars  and  forty-seven  cents. 
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which  was  the  balance  which  remained  due  thereon.  And 
the  plaintiff  further  shows  that  the  said  James  Shaplej^  after 
the  execution  of  the  said  indenture,  viz :  on  or  about  the  first 
day  of  January,  1 830,  sold  the  ship  Neptune,  in  the  said  in- 
denture mentioned,  for  a  large  sum  of  money,  and  received 
the  proceeds  thereof  to  his  own  use ;  and  also,  in  like  man- 
ner, received  the  earnings  of  the  said  ship,  and  hath  never 
accounted  for  the  same,  though  requested. 

And  the  said  James  Shapley  died  on  the  ninth  day  of 
July,  A.  D.  1837,  and  on  the  ninth  day  of  August,  A.  D. 
1837,  J.  Hamilton  Shapley  was  appointed  administrator  upon 
his  goods  and  estate. 

The  prayer  of  the  Bill  was,  that  the  said  defendants  may 
answer  the  premises,  and  that  an  account  may  be  taken  of  all 
the  dealings  and  transactions  hereinbefore  mentioned  be- 
tween the  said  Charles  W.  Cutter  on  his  own  account  and 
behalf,  and  as  Executor  of  the  last  will  and  testament  of  the 
said  Clement  Storer, —  and  the  said  J.  Hamilton  Shapley,  as 
administrator  of  the  goods  and  estate  of  the  said  James  Shap- 
ley, and  the  said  plaintiff, —  and  between  them  and  each  of 
them  in  said  capacities ;  and  that  the  said  defendants  may  be 
decreed  to  pay  the  plaintiff,  as  one  of  the  assignees  mention- 
ed in  the  said  Indenture,  what  may  be  found  due  him  on 
taking  such  accounts  from  the  f^id  Jacob  Cutter. 

And  that  the  said  Robert  Rice  may  be  ordered  to  convey 
the  said  securities  and  mortgage  conveyed  to  him,  as  afore- 
said, to  your  said  plaintiff,  or  to  the  said  Shapley,  the  said  Cut- 
ter and  the  said  plaintiff,  or  to  pay  to  the  said  plaintiff  the 
amount  thereof. 

And  that  the  said  James  Smith,  Junior,  may  be  decreed  to 
release  and  to  convey  to  the  said  plaintiff,  or  to  the  said  plain- 
tiff and  the  said  Shapley  and  Cutter,  as  assignees  as  aforesaid, 
the  equity  of  redemption  in  the  premises  aforesaid,  being  the 
same  sold  by  the  said  Larkin  as  aforesaid,  or  to  convey  and 


OCTOfiER  TERM,  1844.  561 

"- 

Cashing  v.  Smithi  et  al. 

release  to  the  said  Shapley  and  the  said  plaintiff,  two-third 
parts  thereof,  and  to  hold  the  same  subject  to  redemption, 
upon  payment  of  the  said  debt,  assigned  to  him  by  the  said 
Granite  Bank,  and  to  pay  to  the  said  plaintiff,  or  to  the  said 
Shapley,  Cutter  and  the  said  plaintiff,  as  assignees  aforesaid, 
the  amount  due  upon  the  notes  and  securities  made  by  him 
to  the  said  Charles  W.  Cutter,  as  aforesaid. 

Or  that  the  said  Court  will  decree  and  order,  that  all  the 
said  property  held  by  the  said  Charles  W.  Cutter,  as  one  of 
the  assignees,  mentioned  in  the  said  Indenture,  and  as  Exec- 
utor of  the  said  Storer,  and  by  the  said  Shapley,  Rice  and 
Smith,  may  be  conveyed  and  delivered  to  some  person,  who 
may  be  appointed  by  the  said  Court  as  a  receiver,  to  have  the 
care,  custody  and  management  thereof,  to  dispose  thereof, 
and  also  to  receive  all  sums  due  from  any  of  the  persons 
aforesaid,  on  account  of  the  said  assignment ;  and  under  the  di- 
rection of  the  said  Court,  to  apply  the  same  property  and 
sums  to  the  indemnity  and  payment  of  your  said  plaintiff,  for 
his  said  claims  and  liabilities,  and  to  the  execution  of  the 
other  trusts  mentioned  in  the  said  Indenture. 

And  that  the  plaintiff  may  have  such  further  and  other 
relief  in  the  premises,  as  the  nature  and  circumstances  of 
this  case  may  require,  and  to  your  Honors  may  seem  meet. 

A  Supplemental  Bill  was  afterwards  filed,  setting  forth,  in: 
substance,  that  on  the  ITth  of  September,  A.  D.  1839,  the- 
said  James  Smith,  Jr.,  executed  a  deed,  conveying  the  said* 
Folsom  Farm  to  James  Smith,  Sen.,  for  the  consideration  of 
^5000. 

That  on  the  thirteenth  day  of  July,  A.  D.,  1836,  when 
the  said  James  Smith,  Jr.  paid  the  aforesaid  debt  to  the  said 
Granite  Bank,  ho  procured  to  be  made  to  him  from  the  Pres- 
ident, Directors  and  Company  of  the  said  Granite  Bank,  an 
endorsement  of  the  said  note  held  by  the  said  Bank,  and  a. 
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deed  purporting  to  convey  the  said  mortgage  of  the  said  farm 
held  by  the  said  Bank. 

That  the  said  Robert  Rice  on  the        day  of  A.  D., 

1838,  commenced  an  action,  as  assignee  of  the  mortgage 
aforesaid,  made  by  the  said  James  Smith,  Jr.  to  Charles  W. 
Cutter,  to  obtain  posession  of  the  said  mortgaged  premises, 
which  action  was  entered  at  the  Court  of  Common  Pleas  at 
Exeter,  in  and  for  the  said  County  of  Rockingham,  in  the 
State  of  New  Hampshire,  on  the  first  Tuesday  of  September, 
A.  D.  1838,  and  continued  from  term  to  term  to  the  Septem- 
ber Term  of  the  said  Court,  A.  D.,  1844,  when  the  same  was 
tried,  and  the  said  James  Smith,  Jr.,  upon  the  said  trial,  al- 
leged and  relied,  as  a  defence  to  the  said  action,  upon  the 
fact,  that  the  said  Charles  W.  Cutter,  though,  when  he  made 
the  said  conveyance  of  the  said  equity  of  redemption,  he 
claimed  and  represented  himself  to  be  the  owner  thereof,  had 
no  interest  therein  except  what  he  acquired  by  virtue  of 
the  said  sale  from  the  said  Larkin,  Deputy  Sheriff,  as  afore- 
said. 

And  that  the  said  James  Smith,  senior,  claims  to  be  the  as- 
signee and  owner  of  the  aforesaid  mortgage,  and  mortgage 
debt,  from  Arthur  Folsom  to  Nathaniel  Oilman,  and  that  on  the 
15th  day  of  October,  A.  D.,  1841,  he  gave  public  notice,  that 
on  the  16th  day  of  April,  A.  D.,  1841  he  took  possession  of 
the  said  farm,  as  assignee  of  the  said  mortgage,  for  conditions 
broken,  and  held  the  same  for  the  purpose  of  foreclosing  the 
said  mortgage,  by  publishing  the  said  notice  in  a  newspaper, 
printed  in  the  said  county  as  the  law  directs. 

And  that  the  said  James  Smith,  senior,  at  the  time  of  the 
said  pretended  conveyances  of  the  said  real  estate  and  mort- 
gage was  far  advanced  in  years, —  was  not  possessed  of  any 
property,  or  of  none  beyond  a  very  small  amount,  and  that  he, 
in  fact,  never  paid  any  valuable  consideration  for  the  said  pre- 
tended conveyance  of  the  said  farm,  and  of  the  said  mort- 
gage, and  that  the  said  conveyances  were  merely  to  enable 
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.  him  to  hold  the  said  property,  and  mortgage,  in  trust  for  the 
said  James  Smith,  Jr.  and  for  his  benefit ;  and  that  the  said 
James  Smith,  senior,  is  not  a  purchaser  thereof  in  good  faith 
and  for  a  valuable  consideration,  but  that  the  said  conveyan- 
ces were  made  by  the  said  James  Smith,  Jr.,  without  consid- 
eration, and  for  the  purpose  of  delaying  and  defeating  his 
creditors,  and  others,  who  have  just  claims  upon  said  proper- 
ty ;  and  that  the  said  pretended  conveyances  of  the  said 
property  are,  and  should  be  held  and  taken  to  be,  void,  and 
of  no  effect. 

And  that  the  said  James  Smith,  Jr.,  though  he  well  knew, 
and  alleged,  and  admitted,  that  he  had  no  title  to  the  said 
equity  of  redemption,  by  virtue  of  his  said  deed  from  Charles 
W.  Cutter,  is  now  seeking  and  attempting  in  the  name  and 
through  the  agency  of  the  said  James  Smith,  senior,  to  fore- 
close the  said  last  mentioned  mortgage,  and  to  obtain  a  com- 
plete and  indefeasible  title  to  the  said  farm,  during  the  pen- 
dency of  the  said  plaintiff's  original  bill,  and  before  a  decree 
can  be  had  therein. 

That  the  said  James  Smith,  Jr.,  pretends,  that  he  has  an 
absolute  title  to  the  said  Folsom  Farm,  by  foreclosure  of  the 
said  mortgage  assigned  to  him  by  the  said  Granite  Bank. 
Whereas  your  plaintiff  charges  the  contrary  thereof  to  be 
true,  and  that  the  said  mortgage  was  discharged  by  the  said 
Smith,  Jr.,  to  the  said  Bank,  or  has  since  been  paid  to  the 
said  Smith,  and  satisfied  by  the  rents  and  income  of  the  said 
Ann  by  him  received. 

And  the  said  Charles  W.  Cutter  pretends  that  he  alone 
was  the  purchaser  of  the  said  equity  of  redemption  from 
Samuel  Larkin,  Deputy  Sheriff;  whereas  your  plaintiff  char- 
ges the  truth  to  be,  that  the  same  was  struck  off  to  and  pur- 
chased by  the  said  James  Shapley,  in  the  names  and  in  be- 
half of  the  said  Cushing,  Cutter  and  James  Shapley,  surviv- 
ing assignees  of  Jacob  Cutter  as  aforesaid,  at  and  for  the 
price  of  $2500. 
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And  the  said  James  Smith,  Jr.,  sometimes  pretends,  that 
he  had  no  notice  of  the  said  last  mentioned  purchase  by  the 
said  assignees,  whereas  your  plain tiffcharges  it  to  be  true,  that 
the  return  of  the  said  sale,  upon  the  said  execution,  by  the 
said  Larkin,  was  duly  made  and  recorded,  and  that  the  sale 
aforesaid  was  made  upon  due  and  legal  notice,  and  was  open 
and  notorious. 

That  the  said  James  Smith,  Jr.,  sometimes  pretends,  that 
he  purchased  an  absolute  title  to  the  said  Folsom  Farm,  from 
the  Granite  Bank,  at  Exeter.  But  your  plaintiff  charges,  that 
the  said  Smith,  Jr.,  only  paid  and  discharged  the  said  Folsom 
mortgage,  held  by  the  said  Granite  Bank,  and  that  James 
Smith,  Jr.,  gave  Charles  W.  Cutter  a  mortgage  of  the  said 
Farm,  to  secure  the  price  of  the  right  in  equity  of  redemp«- 
tion  aforesaid. 

And  sometimes  the  said  Charles  W.  Cutter  and  the  said 
Rice  pretend,  that  the  securities  given  by  the  said  Smith,  Jr., 
were  endorsed  and  delivered  to  the  said  Rice,  before  they  be- 
came due,  and  without  notice  of  the  consideration  for  which 
the  same  were  given,  and  the  said  Rice  pretends  to  hold  the 
same  as  his  absolute  property,  or  as  administrator,  and  has 
suits  at  law  pending  to  recover  the  same,  or  to  foreclose  the 
said  mortgage  from  James  Smith,  Jr.,  to  Charles  W.  Cutter. 
Whereas,  your  said  plaintiff  charges,  that  the  said  securities 
were  endorsed  and  delivered  to  the  said  Rice,  after  the  same 
or  a  part  of  them  became  due,  and  that  the  mortgage  deed, 
accompanying  the  said  securities,  was  not  assigned  to  the  said 
Rice  until  the  tenth  day  of  November,  A.  D.,  1837.  And 
the  said  Rice,  well  knowing  or  having  reason  to  believe,  that 
the  said  securities  were  a  part  of  the  property  held  in  trust 
by  virtue  of  the  said  indenture,  was  therefore  bound,  in  point 
of  law,  to  hold  the  same  subject  to  said  trusts. 

Charles  W.  Cutter  in  his  Answer,  states,  that  at  the  time  of 
the  execution  of  the  judgment  set  forth  in  the  bill,  the  said 
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Arthur  Folsom  was  indebted  to  the  said  Jacob  Cutter  in 
about  the  sum  of  eleven  thousand  dollars^  and  that  this  de- 
fendant procured  the  demand  to  be  put  in  suit,  and  the  said 
farm  to  be  attached  on  the  original  writ,  returnable  at  the 
Superior  Court,  at  the  September  term  thereof ;  and  at  the 
August  term  thereof,  judgment  was  rendered  in  said  action  in 
favor  of  the  said  Jacob  for  the  sum  of  $46.50  damages,  and 
9 10  costs;  and  on  the  24th  day  of  August,  A.  D.  1834, 
execution  was  sued  out,  and  soon  afterward  delivered  to  the 
md  Larkin,  the  deputy  sheriflf,  with  instructions  to  levy  the 
same  on  the  said  farm,  by  selling  the  said  Folsom's  right  to 
redeem  the  same  at  public  auction. 

That  he  instructed  the  said  Larkin,  in  case  no  person 
should  appear,  and  offer  for  the  said  equity  of  redemption 
more  than  $2500,  that  the  said  Larkin  might  hire  the  pur- 
chaser thereof  at  that  price  ;  that  he  was  unable  to  attend 
the  said  sale,  but  was  informed  by  the  said  Larkin  afterwards, 
that  it  was  so  sold,  and  that  he,  this  defendant,  was  the  pur- 
chaser, and  that  he,  this  defendant,  paid  the  said  Larkin  his 
fees  in  the  said  levy  and  sale.  But  this  defendant  cannot 
state  from  his  present  recollection,  that  the  said  Larkin  made 
a  deed  to  him  of  the  said  premises ;  but  he  has  no  doubt  of 
the  fact,  because  he  finds  at  the  Registry  of  Deeds  for  the 
county  of  Rockingham,  that  a  deed,  has  been  recorded,  which 
he  has  no  doubt  was  the  deed  executed  by  the  said  Larkin  to 
this  defendant. 

And  this  defendant  further  saith,  that  he  has  been  in- 
formed, that  the  return  of  the  said  officer  upon  the  said  exe- 
cution sets  forth,  that  the  said  right  in  equity  was  bid  off  to 
the  said  Cushing,  Shapley,  and  this  defendant ;  but  this  de- 
fendant avers,  that  he  never  saw  the  said  return,  and  never 
beard,  that  any  other  person  pretended  to  be  the  purchaser 
of  the  said  premises  but  himself;  and  he  avers,  and  is  ready 
to  prove,  that  he  alone  took  possession  of  the  said  premises, 
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and  contracted  with  a  person  to  occupy  and  cultivate  the 
same,  and  purchased  cattle  and  farming  utensils,  and  made 
contracts  of  sale  hereafter  mentioned,  and  took  the  notes 
therefor,  and  neither  the  said  Gushing  nor  the  said  Shapley 
ever  interfered,  or  claimed  a  right  to  interfere,  in  the  said 
transactions.  And  he  further  states,  that  on  the  7th  day  of 
July,  A.  D.  1835,  he  sold  the  said  Folsom's  equity  of  redemp- 
tion in  the  premises  to  Samuel  Smith,  of  Bangor,  in  the 
State  of  Maine,  and  that  the  price,  agreed* to  be  paid  by  the 
said  Samuel  for  the  said  equity  of  redemption,  was  $2500, 
for  which  sum  the  said  Smith  gave  to  this  defendant  his  notes 
of  hand,  payable  in  six,  twelve,  and  eighteen  months  from 
date,  signed  by  the  said  Samuel  and  by  one  James  Smith,  Jr. ; 
and  this  defendant  thereupon  made  a  deed  of  his  interest  in 
the  said  premises  to  the  said  Samuel  Smith,  which  deed  is 
duly  recorded  in  the  Registry  of  Deeds  for  the  said  County  of 
Rockingham. 

That  the  said  farm  had  been  mortgaged  by  the  said  Arthur 
Folsom  to  one  Nathaniel  Oilman,  and  at  the  time  of  the  said 
levy,  the  Granite  Bank,  at  Exeter,  was  assignee  of  the  said 
mortgage,  and  that  the  sum  due  on  the  said  mortgage  was 
about  $2900,  at  the  time  of  the  said  sale  to  the  said  Smith  : 
that  the  said  Samuel  Smith  stated  to  this  defendant  at  the 
time,  that  he  had  purchased  the  said  premises  for  the  use  of 
the  said  James  Smith,  Jr.,  to  whom  he  has  since  conveyed 
the  same ;  that  sometime  in  the  summer  of  1835,  the  said 
assignee  of  the  said  mortgaged  premises,  took  possession 
thereof  for  breach  of  condition,  in  pursuance  of  an  agree- 
ment between  the  said  assignee  and  this  defendant,  made 
before  the  said  conveyance,  and  the  said  Smith,  by  advice  of 
this  defendant,  took  an  assignment  and  conveyance  from  the 
said  assignee,  and  the  equity  of  redemption  having  long  since 
expired,  the  said  Smith  has  acquired  a  complete  title  to  the 
premises. 

That  the  said  James  Smith,  Jr.,  on  the  2d  day  of  Decem- 
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ber,  A.  D.  1836,  made  to  this  defendant  a  deed,  conveying 
the  said  premises  to  him,  to  secure  the  payment  of  the  draft 
in  the  said  complainant's  bill  mentioned,  and  also  of  two 
notes  of  hand,  each  for  the  sum  of  $833.33,  in  the  said  bill 
mentioned,  and  that  the  said  draft  was  given  in  payment  for 
another  of  the  same  tenof ,  which  had  not  been  paid,  and  that 
the  consideration  of  all  of  them  was  the  sale  of  said  equity  of 
redemption ;  the  said  draft  having  been  negotiated  by  this 
defendant,  before  it  became  due,  to  Calvin  Spaulding  and 
Edward  Howe,  the  present  holders  therof. 

That  on  the  6th  day  of  December,  A.  D.  1836,  being 
2boui  to  go  to  distant  parts  of  the  country,  and  being  largely 
indebted  to  John  T.  Goddard,  Esq.,  since  deceased,  he  trans- 
ferred  and  delivered  to  the  said  John  T.  Goddard,  the  said 
two  notes  of  hand,  and  the  mortgage  deed  securing  the  pay- 
ment  thereof,  as  collateral  security ;  and  that  afterwards  the 
said  John  T.  Goddard  deceased,  and  the  said  Robert  Rice, 
was  appointed  administrator  of  the  said  estate,  and  after- 
wards^  but  when,  he  cannot  from  his  recollection  now  state, 
at  the  request  of  the  said  Rice's  attorney,  he  wrote  out  or 
executed  a  formal  transfer  of  the  said  deed  and  mortgaged 
premises  on  the  back  of  the  said  deed. 

That  the  said  Goddard,  and  the  said  Spaulding  and  Howe, 
knew  nothing  of  the  consideration,  upon  which  the  said 
notes  were  founded,  at  the  time  the  same  were  transferred,  to 
the  best  of  his  knowledge  and  ability,  but  this  defendant 
avers,  that  having  paid  out  on  account  of  his  own  liabilities 
for  the  said  Jacob,  and  having  compounded  debts,  owed  by 
the  said  Jacob  to  the  persons  in  the  said  assignment  men- 
tioned, and  paid  therefor  a  much  larger  sum  than  the  amount 
received  by  him  as  assignee  as  aforesaid,  he  assumed  the 
notes  by  him  received  for  the  sale  of  the  said  equity  of  re- 
demption, as  his  own  property,  and  dealt  with  them  accord- 
ingly. 

That  the  said  E.  &  S.  Smith  and  James  Smith,  Jr.,  utterly 
refuse  to  pay  the  amount  of  the  draft  and  notes  aforesaid, 
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or  any  part  thereof^  on  the  ground^  that  no  title  has  passed 
to  them^  or  either  of  them,  by  virtue  of  the  said  sale,  and  that 
the  said  draft  and  notes  are  now  in  suit,  in  the  names  of  the 
holders  thereof. 


Robert  Rice,  in  his  Answer,  states  that  John  T.  Goddard, 
late  of  Portsmouth,  aforesaid,  merchant,  deceased  on  or  about 
the  month  of  July,  A.  D.  1837,  and  that  this  defendant,  on 
or  about  the  month  of  August,  following,  was  duly  appointed 
administrator  of  the  said  John  T.  Goddard ;  that  soon  after- 
wards, this  defendant  discovered  among  the  papers  of  the 
said  John  T.  Goddard,  two  notes,  in  the  following  words  and 
figures,  to  wit : 

"Portsmouth^  July  7, 1835.    For  value  received,  we  jointly 

and  severally  promise  to  pay  Charles  W.  Cutter,  or  his  order, 

eight  hundred  and  thirty-three  dollars  and  thirty-three  cents, 

in  eighteen  months  from  date,  with  interest  annually. 

James  Smith,  Jr. 

E.  &  S.  Smith. 
Indorsed,  <' Charles  W.  Cutter." 

"Portsmouth^  July  7, 1835.    For  value  received,  we  jointly 

and  severally  promise  to  pay  Charles  W.  Cutter,  or  his  order, 

eight  hundred  and  thirty-three  dollars  and  thirty-three  cents, 

in  twelve  months,  with  interest.  James  Smith,  Jr. 

E.  &  S.  Smith." 
Indorsed,  '<  Charles  W.  Cutter." 

Which  said  notes  this  defendant  was  informed,  by  the 
said  Goddard,  in  his  life  time,  and  some  time  in  April,  1837, 
but  at  what  time  in  the  said  April,  he  is  now  unable  to  state, 
were  assigned,  by  the  said  Charles  W.  Cutter,  together  with 
the  mortgage  given  by  the  said  James  Smith,  Jr.,  to  secure 
the  same  to  the  said  Goddard.  This  defendant  believes,  that 
the  said  notes  were  so  assigned  in  the  year  1836,  but  at  what 
time  in  the  said  year  he  does  not  know. 
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That  in  the  autumn  of  1837,  being  about  to  institute  a 
suit  to  foreclose  the  mortgage,  given  to  secure  the  said  notes, 
he  applied  to  the  said  Charles  W.  Cutter,  by  his  attorney, 
William  H.  Y.  Hackett,  to  write  out  a  formal  transfer  of  the 
said  mortgage  to  this  defendant,  in  his  capacity  as  adminis- 
trator of  the  said  Goddard,  he  being  advised  that  that  course 
was  proper ;  the  said  notes  having  been  assigned  to  the  said 
Goddard,  in  his  life  time. 

That  the  said  Charles  W.  Cutter,  was  largely  indebted  to 
the  said  John  T.  Goddard,  at  the  time  of  his  death,  but 
whether  the  said  notes  were  assigned  to  the  said  Goddard, 
by  the  said  Cutter,  as  collateral  security,  or  in  part  payment 
of  the  said  debt,  this  defendant  is  not  informed,  but  he  has  no 
doubt  that  the  assignment  was  for  one  of  the  said  last  men* 
tioned  purposes,  and  not  in  trust. 

That  the  said  notes  were  not  assigned  to  him  long  after 
they  became  due  and  payable,  but  on  the  contrary,  that  they 
were  assigned  to  the  said  Goddard  in  his  life  time,  and,  as 
this  defendant  verily  believes,  some  time  in  the  year  1836, 

but  at  no  time  were  the  said  notes  transferred  to  this  de- 

« 

fendant. 

That  before  the  filing  of  the  complainant's  bill,  as  aforesaid, 
be  had  no  intimation  from  the  said  Charles  W.  Cutter,  or 
from  any  person,  or  from  rumor,  that  the  said  Charles  W. 
Cutter  held  the  said  right  in  the  said  equity  of  redemption, 
not  as  his  absolute  property  and  estate,  but  only  upon  trust, 
or  that  the  same  was  subject  to  any  other  claim  ;  nor  did  he 
know,  nor  was  he  informed,  nor  did  he  suspect,  that  the  said 
notes  were  given  to  the  said  Charles  W.  Cutter  for  the  said 
equity  of  redemption,  or  what  the  consideration  of  said  notes, 
or  either  of  them,  was. 

James  Smith,  Jr.,  in  his  Answer  states,  that  on  or  about  the 
fifth  day  of  July,  A.  D.  1835,  in  a  conversation  concerning 
the  Folsom  farm,  between  the  said  Charles  W.  Cutter  and 
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this  defendant,  the  said  Cutter  affirmed  that  he  owned  all  the 
right  in  equity  which  the  said  Arthur  Folsom  had  of  redeem- 
ing the  said  farm  or  tract  of  land,  and  proposed  to  sell  and 
convey  the  same  to  this  defendant,  and  as  an  inducement  for 
this  defendant  to  purchase  the  same,  he  stated,  that  there 
was  money  enough  arising  out  of  a  certain  contract  made  by 
one  Samuel  Smith  and  the  said  C.  W.  Cutter  and  this  defend- 
ant, and  due  to  this  defendant,  for  him,  (this  defendant,)  to 
purchase  the  said  equity  of  redemption  ;  and  the  said  Charles 
affirming,  that  he  had  a  perfect  title  to  the  same,  this  defend- 
ant agreed  to  become  the  purchaser  thereof ;  and  the  said 
Charles  then  made  a  deed  thereof  to  this  defendant,  but 
which  was  not  fully  executed ;  and  afterwards,  at  Boston,  on 
the  7th  day  of  July,  A.  D.  1835,  it  was  mutually  agreed, 
that  the  said  Charles  should  sell  and  convey  the  said  equity 
of  redemption  to  the  said  Samuel  Smith,  he  then  being  pres- 
ent with  the  said  Charles  and  this  defendant,  for  the  benefit 
of  the  said  defendant,  for  the  sum  of  $2500,  which  was  ac- 
cordingly done,  by  a  deed  executed  on  the  same  day,  con- 
veying all  the  right  in  equity,  which  the  said  Arthur  Folsom 
had  on  the  20th  day  of  October,  A.  D.  1834,  of  redeeming 
the  said  Folsom  farm ;  and  to  pay  or  secure  the  said  sum  of 
$2500,  the  said  Samuel  made  and  delivered,  to  the  said 
Charles,  three  certain  promissory  notes,  each  bearing  date 
July  7th,  1835,  each  for  the  sum  of  $833.33,  each  signed  by 
James  Smith,  Jr.,  this  defendant,  and  E.  &  S.  Smith,  which 
the  said  Charles  then  and  there  received  and  accepted  in  full 
satisfaction. 

And  afterwards,  in  pursuance  of  said  agreement  and  un- 
derstanding, made  at  said  city  of  Boston,  between  the  parties 
aforesaid,  the  said  Samuel  Smith,  by  his  deed,  bearing  date 
the  sixteenth  day  of  May,  A.  D.  1830,  in  consideration  of 
$2500,  quit-claimed  unto  this  defendant,  all  his  right,  title 
and  interest  in  and  to  the  said  Folsom  farm.  That  Arthur 
Folsom  on  the  1st  of  October,  1825,  mortgaged  the  said  Fol- 
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som  farm  to  Nathaniel  Gilman^  for  the  sum  of  $7500,  which 
said  mortgage  was  on  the  2d  of  April,  1832,  assigned  to  the 
president,  directors  and  company  of  the  Granite  Bank,  —  and 
afterwards,  on  July  13th,  1836,  was  assigned  to  this  defend- 
ant in  consideration  of  his  agreement  to  pay  over  to  the  said 
bank  the  balance  still  due  on  the  notes  which  were  secured 
by  the  said  mortgage,  being  the  sum  of  $2988.97. 

And  this  defendant  understand&and  believes,  that  previous 
to  the  assignment  to  him,  to  wit,  on  the  28th  day  of  Septem- 
ber, 1835,  the  said  president,  directors  and  company  of  the 
said  Granite  Bank,  the  condition  of  the  said  deed  of  mort- 
gage having  long  previous  to  the  said  28th  day  of  September, 
1835,  been  broken,  entered  peaceably  into  the  said  mortgaged 
premises,  and  took  possession  of  the  same,  for  condition  bro- 
ken, for  the  purpose  of  foreclosing  the  said  mortgage,  and 
therefore  gave  due  public  notice,  according  to  the  require- 
ment of  the  statute,  in  such  case  made  and  provided,  and  so 
continued  in  possession  of  the  premises,  without  any  hin- 
derance  or  interruption,  until  the  defendant  became  actually 
seized  and  possessed  thereof;  and  this  defendant,  from  the 
time  last  aforesaid,  without  any  hinderance  or  interruption, 
continued  in  the  possession  thereof  until  the  17th  day  of  Sep- 
tember, A.  D.  1839,  during  all  which  long  space  of  time,  neith- 
er the  said  Arthur  Folsom,  nor  his  assigns,  nor  any  other  per- 
son or  persons,  have  ever  paid,  or  offered  to  pay,  either  to  the 
said  Granite  Bank,  or  to  this  defendant,  the  aforesaid  sum  of 
$2988.47.  That  on  the  17th  day  of  December,  1839,  he 
conveyed  all  his  right,  title  and  interest  in  the  Folsom  farm, 
to  James  Smith,  Sen.,  for  a  good  and  valuable  consideration, 
and  that  the  said  Smith  has  thenceforward  been  in  the 
actual  possession  thereof. 

That  he  has  no  knowledge  whether  the  said  Arthur  Folsom 
was  indebted  to  said  Jacob  Cutter,  or  in  respect  to  the  recov- 
ery of  judgment  and  the  levy  of  the  execution  mentioned, 
except  from  rumor  and  report,  but  he  did  understand,  and 
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was  informed  by  the  said  Charles  W.  Cutter,  that  on  the  sale 
of  the  said  equity  of  redemption  by  the  said  Larkin,  deputy 
sherifT,  he,  the  said  Charles,  was  the  sole  purchaser  thereof, 
and  by  that  sale  acquired  a  perfect  title  to  the  same  in  his 
own  right,  and  not  as  assignee,  for  the  purpose  of  holding  the 
same  upon  the  trusts  mentioned  in  the  said  indenture. 

And  this  defendant,  long  since  the  date  of  the  said  deed  of 
Charles  to  said  Samuel  Snith,  has  been  informed  that  the 
said  Larkin,  on  the  20th  day  of  October,  1834,  sold  and  con- 
veyed all  the  right,  which  the  said  Arthur  had  of  redeeming 
said  premises,  to  James  Shapley,  the  said  Charles  Cushing 
and  said  Charles  W.  Cutter,  and  it  so  appears  by  the  said 
Larkin's  return  of  said  execution  in  favor  of  said  Jacob  Cut- 
ter; but  whether  said  Larkin  ever  executed  deeds  of  the 
premises  to  the  said  Shapley  or  Cushing,  this  defendant  has 
no  certain  knowledge  or  information,  and  is  yet,  after  dili- 
gent inquiry,  unable  to  ascertain  the  truth  in  respect  of  the 
same. 

That  the  three  promissory  notes  received  as  the  considera- 
tion of  the  conveyance  from  the  said  Cutter  to  the  said  Sam- 
uel Smith,  were  payable  as  follows :  one  of  said  notes  was 
payable  in  six  months  from  its  date,  one  other  in  twelve 
months  from  its  date,  and  the  third  in  eighteen  months  from 
the  date ;  that  this  defendant  is  informed,  as  well  by  the  said 
Charles  as  by  the  said  Samuel  Smith,  that  the  said  note  pay- 
able in  six  months  from  its  date,  has  been  duly  paid,  and  dis- 
charged ;  the  said  last  note  having  been,  from  its  date  until 
payment,  in  the  possession  of  said  Samuel,  and  afterwards 
the  said  Charles  instituted  a  suit,  as  the  said  Charles  stated 
to  him,  on  the  said  other  two  notes  against  this  defendant 
alone,  and  a  certain  draft  on  said  £.  &  S.  Smith,  given  for 
the  said  last  mentioned  note  for  six  months,  and  for  security, 
attached  the  said  Folsom  farm,  and  the  said  suit  was  entered 
in  the  Court  of  Common  Pleas,  September  term,  1836,  and 
continued,  and  was  pending  in  the  said  Court  of  Common 
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Pleas,  in  and  for  the  said  County  of  Rockingham,  on  the  Snd 
day  of  December,  A.  D.  1836,  and  long  afterwards ;  on  or 
before  the  said  2nd  day  of  December  last  aforesaid,  the  said 
Charles  agreed,  that  if  this  defendant  would  secure  the  pay- 
ment el  the  said  two  notes,  and  also  a  certain  draft  of  this 
defendant  on  said  E.  &  8.  Smith,  dated  April  18,  1836, 
payaUe  to  the  order  of  the  said  Charles  at  the  Suffolk  Bank, 
in  Boston,  for  the  sum  of  $883,  which  the  said  E.  &  3. 
Smith,  on  the  20th  day  of  June,  1836,  had  accepted,  to  pay, 
that  he,  the  said  Cutter  would  discontinue  the  suit ;  and  this 
defendant  agreeing  thereto,  did,  on  or  about  the  2nd  day  of 
December,  1836,  execute  to  said  Charles  a  deed  of  mortgage 
of  the  said  Folsom  farm  for  the  purpose  aforesaid,  the  said 
deed  to  be  void  upon  payment  of  said  notes  and  a  certain 
draft ;  but  the  said  suit  was  not  so  discontinued  until  the 
.  September  term  of  the  Court  of  Common  Pleas,  in  which 
said  court  the  said  suit  had  long  been  pending. 

.  And  the  said  Robert  Rice,  administrator  upon  the  goods 
and  estate  of  the  said  John  T.  Goddard,  on  the  21st  day  of 
July,  A.  D.  1838,  instituted  a  suit  upon  the  said  mortgage 
agunst  this  defendant,  which  was  entered  in  the  Court  of 
Common  Pleas,  in  and  for  said  County  of  Rockingham,  Sep- 
tember term,  1838,  which  said  suit  is  still  pending,  and  the 
said  Robert  claims,  that  the  said  deed  of  mortage,  and  the 
said  notes,  were  duly  assigned  by  the  said  Charles  to  the  said 
John  T.  Goddard,  in  his  life-time,  for  a  valuable  considera- 
tion ;  and  another  suit  in  the  name  of  Edward  Howe  and 
Cal?in  Spalding,  on  or  about  the  18th  day  of  September, 
A.  D.  1839,  was  commenced  against  this  defendant,  founded 
upon  the  said  draft,  which  suit  is  now  pending  in  this  Cir- 
cuit Court  of  the  United  States,  and  the  said  Charles  pre- 
tends, that  he  sold'  and  duly  negotiated  the  said  draft,  now 
amounting  to  about  the  sum  of  $883,  and  interest  thereon, 
to  Uie  said  Howe  and  Spalding. 

TOL.   Ill  49 
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And  this  defendant  says,  that  the  said  Charles  W.  Cutter 
stated  to  him,  that  when  he  assigned  the  said  two  notes  to 
the  said  Goddard,  the  tinie  specified  for  the  payment  of  one 
of  them  had  elapsed,  and  this  defendant  has  reasons  to  be- 
lieve, that  the  said  mortgage  was  not  duly  and  legally  assigned 
to  said  Rice,  or  said  Goddard,  until  after  the  decease  of  said 
Goddard  ;  that  on  or  about  the  said  2nd  day  of  December, 
1836,  or  soon  afterwards,  the  said  Goddard,  acting  as  the 
agent  of  the  said  Charles,  and  long  before  the  pretended 
assignment  of  said  mortgage  and  notes  to  him  (the  said  God- 
dard,) received  full  knowledge  of  the  consideration,  for  which 
the  said  two  notes  were  given,  and  that  this  defendant  ought 
not  to  be  precluded  from  making  a  legal  defence  against  said 
notes,  or  from  making  any  equitable  and  just  set-off  against 
the  said  notes  of  the  claims  he  had  against  the  said  Charles, 
by  reason  of  the  negotiation  or  transfer  as  aforesaid,  or  of  the 
assignment  of  said  mortgage ;  and  this  defendant  insists  and 
claims,  that  there  was  equitably  and  justly  due  to  him  from 
said  Charles,  anterior  to  the  pretended  assignment  of  said 
mortgage  and  notes  to  said  Goddard,  or  said  Rice,  as  admin- 
istrator of  said  Goddard,  the  sum  of  about  $1300,  being 
about  one-half  the  sum  paid  by  the  said  Samuel  Smith  to  the 
said  Charles,  in  consequence  of  a  certain  agreement  or  con- 
tract, made  on  or  about  the  5th  day  of  February,  1835,  by 
and  between  the  said  Samuel  on  the  one  part,  and  the  said 
Charles  and  this  defendant  on  the  other  part,  by  which  the 
said  Samuel  agreed  to  pay  the  said  Charles  and  this  defend- 
ant, one-half,  or  a  certain  portion  of  the  profits,  which  the 
said  Samuel  might  receive  in  the  ^e  of  certain  lands  in  the 
State  of  Maine,  in  consequence  of  the  aid  and  assistance  of 
the  said  Charles  and  this  defendant,  rendered  in  the  sale  of 
such  lands. 

And  this  defendant  alleges,  that  the  said  Samnel,  in  pursu- 
ance of  the  said  agreement  or  contract,  paid  into  the  hands 
of  the  said  Cutter,  the  sum  of  about  twenty-six  hundred  dol- 
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lars^  for  the  aid  and  assistance  so  rendered  the  said  Samuel  by 
the  said  Charles  and  this  defendant;  one-half  of  which  said 
sum  the  said  Cutter,  although  thereto  requested,  has  neglect- 
ed to  pay  to  this  defendant,  or  allow  in  part  satisfaction  or 
payment  of  said  two  notes. 

And  this  defendant  now  prays  this  Honorable  Court  to 
exercise  its  equitable  jurisdiction  for  his  protection  and  relief 
in  the  premises  ;  and  that  the  said  notes  and  the  said  mort- 
gage, so  transferred  and  assigned  by  the  said  Cutter  to  the 
said  Goddard,  or  his  administrator,  may  be  set  aside  or  can- 
celled, or  else  that  the  said  Cutter  may  be  ordered  to  apply 
the  said  sum  of  about  thirteen  hundred  dollars  toward3  the 
payment  thereof. 

James  Smith  (Sen.)  having  died  pending  the  proceedings, 
a  Bill  of  Revivor  was  filed,  and  the  suit  revived  against  his 
heirs. 

The  plaintiff,  Charles  Cushing,  having  afterwards  become 
bankrupt,  a  bill  was  filed,  making  his  assignee  a  party  to  the 
suit.  The  assignee  appeared,  and  disclaimed  all  interest  in 
the  premises,  admitting,  that  the  title  thereto  had  been  sold 
by  him,  by  authority  of  the  Court  of  Bankruptcy,  and  that 
the  same  was  now  revested  in  the  bankrupt. 

Some  Cross-Bills  were  filed  by  some  of  the  parties,  but 
they  were  afterwards  dismissed.  A  separate  Answer  was  also 
made  by  each,  and  several  interlocutory  orders  were  made, 
and  much  testimony  taken  which  it  is  not  deemed  necessary 
to  set  forth,  as  all  the  material  facts  sufficiently  appear  in  the 
foregoing  abstracts  of  the  Bill  and  Answers,  and  in  the  opinion 
of  the  Court. 

The  following  letter  also  appeared  in  the  case,  which  was 
published  in  the  New  Hampshire  Gazette,  of  October,  1840. 

"  SiB :  You  are  respectfully  called  on  by  the  subscriber  to 
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furnish  him  with  the  following  Documents;  namely :  a  certain 
Deed  from  one  Samuel  Larkin,  of  Portsmouth,  Esq.,  Deputy 
Sheriff,  to  Charles  W.  Cutter ;  the  said  deed  is  dated  Octo- 
ber 20th,  A.  D.  1834,  which  deed  purports  to  convey  all  the 
right  and  equity,  that  one  Arthur  Folsom  had  at  that  time  to 
redeem  the  Folsom  farm,  commonly  so  called.     The  said  farm 
is  situate  in  Newington,  in  the  County  of  Rockingham,  and 
the  aforementioned  deed  is  witnessed  by  two  of  the  daughters 
of  Larkin,  aforesaid,  and  acknowledged  by  him  before  Mr. 
Hackett,  a  Justice  of  the  Peace,  as  appears  by  a  certified 
copy,  from  the  Register  of  Deeds  for  the  County  of  Rockii^- 
ham.     The  said  copy  is  now  and  has  been  for  a  long  time 
filed  in  the  United  States  Court,  of  which  you,  sir,  are  sole 
Clerk ;  which  copy  purporting  to  be  a  true  deed,  has  been 
shown  both  to  yourself  and  the  said  Larkin ;   you  read  and 
examined   it  with  astonishment,  and   Mr.   Larkin,  after  a 
thorough  examination  of  the  copy,  denied  having  ever  exe- 
cuted such  a  deed  to  Charles  W.  Cutter,  and  referred  the 
subscriber  to  the  execution,  Jacob  Cutter  vs.  Arthur  Folsom, 
and  the  said  Larkin's  sworn  return  thereon,  and  also  the  said 
Larkin's  deposition  taken  by  Daniel  P.  Drown,  Esq.,  on  the 
same  subject,  both  of  which  are  now  filed  in  the  office  of 
which  you  are  Clerk ;  which  copy  of  Execution  is  certified  to 
be  a  true  copy  of  record,  by  Mr.  Hoit,  Clerk  of  the  Court 
from  whence  the  said  execution  is  issued ;  which  return  so 
made  by  officer  Larkin,  aforesaid,  and  sworn  to  by  him,  con- 
veyed all  the  right  and  title  that  Arthur  Folsom  had  to  the 
premises  aforesaid,  to  James  Shapley,  Esq.,  late  of  Ports- 
mouth, now  deceased,  Charles  Cushing  of  Boston,  merchant, 
and  Carles  W.  Cutter,  aforesaid,  Esq.,  in  consideration  of  the 
sum  of  $2,500,  paid  by  the  grantees  of  Samuel  Larkin,  afore- 
said, who  made,  executed,  and  delivered  to  them  the  aforesaid 
deed ;  and  you  are  further  invited  to  furnish  the  subscriber 
one  other  document  now  in  your  hands  and   possession, 
namely,  a  confidential  letter  or  contract  from  Samuel  Smith, 
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of  BaDgor,  merchant,  addressed  to  Charles  W.  Cutter,  and 
James  Smith,  Jr.  A  sworn  copy  by  Samuel  Smith  of  the 
said  contract  is  now  filed  in  the  Court,  of  which  you  are 
Clerk,  and  his  deposition,  also  there  filed,  states  that  the  said 
Samuel  Smith  paid  you,  Charles  W.  Cutter,  in  accordance 
with  that  contract,  about  $2,600,  one  half  of  which,  namely, 
$1,300,  ought  to  have  been  applied  in  part  payment  of  the 
notes  and  drafts  on  you  and  S.  Smith,  which  I  gave  you  for 
your  right  in  the  Folsom  farm  aforesaid,  which  now  amount 
to  about  $2,900,  and  which  are  by  you  all  sold  and  trans- 
ferred to  people  in  and  out  of  this  State,  and  are  in  suit 
against  me  in  several  actions  now  pending  both  in  the  State 
and  United  States  Courts ;  and  there  is  also  a  bill  of  equity 
by  Mr.  C.  Cushing,  against  the  subscriber,  demanding  imme- 
diate possession  of  this  very  farm,  for  which  I  gave  you  my 
notes  and  draft  aforementioned.  Now,  sir,  the  deed,  if  there 
be  such  an  one,  Samuel  Larkin  to  C.  W.  Cutter,  dated  Octo- 
ber 20th,  A.  D.  1834,  and  the  confidential  letter  or  contract 
from  Samuel  Smith  to  C.  W.  Cutter,  and  James  Smith,  Jr., 
dated  February  5,  A.  D.  1835,  now  locked  up  by  you,  Mr. 
Cutter,  are  absolutely  necessary  to  the  subscriber,  to  enable 
him  to  make  a  defence  against  these  expensive  and  ruinous 
actions  so  frequently  referred  to.  And,  sir,  the  subscriber  is 
compelled  to  call  on  you  in  this  public  manner,  partially  in 
consequence  of  your  refusing  to  appear  before  the  several 
Justices  before  whom  the  subscriber  summoned  you  for  the 
purpose  of  obtaining  your  testimony  in  relation  to  the  docu- 
ment before  referred  to,  and  partially  as  a  matter  of  prudence 
not  again  to  call  on  Mr.  Cutter,  after  the  vile  threats  made 
use  of  by  you  to  me  in  your  office ;  and  you  are  further  re- 
quested to  state,  whether  you  did  agree  with  the  subscriber, 
provided  the  subscriber  would  give  Mr.  Cutter  a  mortgage 
deed  of  the  farm  aforesaid,  to  secure  the  aforesaid  notes  and 
drafts ;  which  mortgage  is  dated  December  2nd,  1836  ;  that 
you,  Mr.  Cutter,  then  and  there,  at  once,  would  discharge  the 
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said  Cutter's  action  vs.  the  subscriber,  foonded  on  the  notes 
and  draft  already  naDned,  which  action  was  then  pending  in 
the  Court  of  Common  Pleas  in  this  State  ;  and  after  you  got 
the  possession  of  the  ^ed  aforesaid,  did  you  not  refuse  to 
discharge  the  said  action  ?  And  did  you  not  make  and  file 
an  affidavit  in  the  said  Court,  in  which  you  stated,  that  the 
aforesaid  action  was  by  me,  the  subscriber,  agreed  to  be  de- 
faulted instead  of  being  discharged  ? 

Be  also  good  enough,  Mr.  Cutter,  to  inform  the  subscriber, 
whether  or  not  you  were  the  bond  fidt  owner  of  the  notes 
and  the  draft,  at  the  time  you  took  the  mortgage  deed  afore- 
said to  secure  to  yourself  the  aforementioned  notes  and  draft  ? 
Or  have  you  ever  sworn,  before  any  court  of  Justice,  that  you 
transferred  the  notes  or  draft  aforesaid,  before  you  took  the 
mortgage  deed  aforesaid,  to  secure  the  aforementioned  notes 
and  draft  to  yourself?  Or  have  you  transferred  the  said  mort- 
gage deed  to  Robert  Rice  ?  And  is  not  the  subscriber  by  the 
said  Rice,  now  sued  on  the  mortgage,  and  the  action  now 
pending  in  the  State  Court  ?  And  is  hot  the  draft  now  also 
in  suit  in  the  United  States  Court,  brought  by  people  down 
in  the  State  of  Maine,  secured  by  this  very  mortgage  sold  by 
you  to  Rice  ?  And  has  not  Mr.  Cushing  a  suit  pending  with 
the  subscriber,  in  the  United  States  Court,  for  the  above 
notes?  You  well  know,  sir,  that  I  have  paid  the  President, 
Directors  and  Company,  of  the  Granite  Bank  at  Exeter,  the 
sum  of  $3,000,  for  their  title  to  the  Folsom  farm ;  and  you, 
sir,  must  be  well  aware,  that  you  have  received  $2,600,  of 
Mr.  Samuel  Smith,  in  accordance  with  the  confidential  letter 
before  referred  to,  now  in  your  possession,  and  held  by  yon 
with  an  iron  hand,  one  half  of  which  sum  ought  to  have  been 
endorsed  on  the  notes  I  gave  you,  Charles  W.  Cutter,  for 
your  pretended  title  to  the  Folsom  farm,  for  that  is  all  you 
ever  had  ;  if  otherwise,  show  it,  if  you  are  able,  and  not  let 
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an  innocent  purchaser  lose  both  his  farm  and  money,  and 
saddle  him  with  the  payment  of  all  these  notes  and  draft,  (aU 
which  are  trithout  cofisideration,)  through  your  misconduct. 

James  SmrUy  Jr. 

P.  S.  Will  Mr.  Cutter  be  good  enough  to  state  the  reason 
why  he  refused  to  go  to  Bangor,  after  agreeing  with  the  sub- 
scriber to  go  with  him  and  have  the  business  with  Mr.  Samuel 
Smith  settled  ?  And  did  not  Samuel  Smith  offer  you,  if  you 
and  the  subscriber  would  visit  Bangor,  to  pay  us  the  balance 
on  the  contract,  in  property  to  be  appraised  by  any  good  men, 
by  your  giving  up  the  contract  and  our  joint  discharge  to  him  ? 

Now,  it  is  hoped  by  the  subscriber,  that  Mr.  Cutter  will 
settle  this  business,  before  he  again  visits  Georgia  or  the  West 
Indies,  and  not  dodge  the  Courts.  J.  S.  Jr." 

The  case  was  argued  by  James  BeU  for  the  Plaintiff,  by 
Hadcett  for  the  defendant,  Robert  Rice ;  and  by  Claggett 
and  Woodbury,  for  Smith  Jr.,  and  the  heirs  of  Smith,  Senior. 

STORY,  J.  This  case  is  extremely  complicated  in  its 
actual  presentation,  and  has  been  rendered  much  more  so  by 
some  of  the  irregularities  and  imperfections,  which  have  oc- 
curred in  its  progress. 

The  history  of  the  principal  transactions  may  be  thus 
summarily  stated.  On  the  13th  of  April,  1829,  Jacob  Cutter, 
by  indenture,  conveyed  and  assigned  to  Clement  Storer, 
James  Shapley,  and  Charles  W.  Cutter,  all  his  property  in 
trust  for  the  payment  of  his  debts,  due  to  his  creditors,  stated 
in  an  accompanying  schedule.  At  the  time  when  the  inden- 
ture was  executed,  a  large  debt  was  due  from  Messrs.  Folsom 
and  McCuUoh  of  Hayti,  to  Jacob  Cutter,  and  was  among  the 
assigned  property.  The  trustees  brought  an  action  to  recover 
the  amount  from  the  debtors,  in  September,  1829,  and  re- 
covered judgment  against  Folsom  for  $4650,  and  costs ;  and 
the  sheriff,  on  that  execution,  in  October,  1834,  levied  and 
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sold  the  equity  of  redemption  of  Folsom  in  a  certain  tract  of 
land  in  Newington  in  New  Hampshire  (the  same  being  then 
subject  to  a  mortgage  to  Nathaniel  Gilman,  made  in  October 
1825 ;  and  afterwards  conveyed  to  and  held  by  the  Granite 
Bank — a  Bank  incorporated  in  New  Hampshire),  for  the 
sum  of  $2500.  One  of  the  allegations  in  the  bill  is  that  the 
purchase  was  made  and  the  property  brought  in  by  the  as- 
signee of  Jacob  Cutter,  for  the  benefit  of  the  creditors ;  and 
that  a  deed  thereof  was  made  by  the  sheriff  to  Shapley, 
Gushing,  and  Charles  W.  Cutter,  for  and  on  account  of  the 
creditors.  In  point  of  fact,  no  original  deed  from  the  sheriff 
can  now  be  found  ;  and,  as  we  shall  presently  see,  Charles 
W.  Cutter  insists,  that  the  deed  was  made  to  him  alone,  and 
that  he  purchased  the  premises  upon  his  own  account. 

On  the  7th  of  July,  1836,  Charles  W.  Cutter  sold  and 
conveyed  the  equity  of  redemption  so  purchased  to  Samuel 
Smith  (Senior),  in  fee,  and  Smith,  on  the  I6th  of  May,  1836, 
sold  and  conveyed  the  same  to  his  son  James  Smith  Jr.  (the 
defendant),  in  fee,  for  the  sum  of  $2500.  On  the  2nd  of 
December,  1836,  James  Smith  Jr.  executed  a  deed  of  mort- 
gage to  Charles  W.  Cutter,  to  secure  to  him  the  purchase 
money  under  the  original  purchase,  made  from  Cutter,  for 
which  certain  notes  were  given  by  Smith  Senior.  On  the 
9th  of  January,  1 838,  Charles  W.  Cutter  conveyed  the  said 
mortgage  to  Robert  Rice,  administrator  (the  defendant)  with 
two  of  the  notes  which  then  were  unpaid  by  Smith  Junior  on 
account  of  a  debt  due  by  the  said  Charles  W.  Cutter  to  one 
Goddard,  of  whom  Rice  was  administrator. 

The  Granite  Bank,  having  become  the  owners  of  the 
mortgage,  made  by  Folsom  to  Gilman  in  July,  1835,  after- 
wards, on  the  13th  of  July,  1836,  conveyed  the  same  to  James 
Smith  Jr.  for  the  sum  then  due  on  the  mortgage,  viz.  $2988, 
47.  Smith  Jr.  in  his  answer,  asserts,  that  before  the  con- 
veyance by  the  Granite  Bank  to  him,  to  wit,  on  the  28th  of 
September,  1835,  the  Granite  Bank  entered  into  forcible 
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possession  of  the  premises  for  condition  broken,  and  held 
peaceable  possession  thereof,  for  the  purpose  of  foreclosing 
the  mortgage,  until  the  conveyance  thereof  to  him,  Smith, 
who  then  entered  and  held  possession  thereof  until  the  17th 
of  September,  1839,  and  that  the  mortgage  has  never  been 
redeemed  by  Folsom,  or  any  other  person. 

The  present  bill  was  brought  by  the  plaintiff,  who  is  one 
of  the  creditors  of  Jacob  Cutter,  and  one  of  the  assignees 
named  in  the  deed  of  assignment  of  Jacob  Cutter,  to  obtain 
an  account  and  settlement  from  the  other  assignees  of  the 
trust  property  ;  and  mainly  to  have  the  Folsom  farm  brought 
into  and  accounted  for  as  a  part  of  the  assets  under  the  as- 
signment. The  accounts  as  between  the  assignees  and  the 
plaintiff  were  referred  to  a  master,  who  made  a  report  satis- 
factory to  the  parties;  and  nothing  now  remains  for  consid- 
eration, except  what  relates  to  the  Folsom  farm. 

Now,  under  these  circumstances,  the  remaining  and  main 
subject  of  the  bill  is  to  enable  the  assignees  of  Jacob  Cutter, 
as  against  Smith  Jr.  and  the  heirs  of  Smith,  Senior,  to  obtain 
a  decree,  for  the  redemption  of  the  Folsom  farm,  under  the 
title,  which  they  insist  that  they  acquired  under  the  sheriff^s 
sale  and  conveyance  by  him  to  Shapley,  Cushing  and  Cutter 
for  the  assignees  ;  and  as  against  Rice,  to  obtain  a  surrender 
of  the  mortgage  and  notes,  held  by  him  under  the  convey- 
ance by  Charles  W.  Cutter  to  him. 

Smith,  Jr.  insist  upon  various  grounds  of  defence,  the 
most  prominent  of  which  are  ;  First,  that  he  is  a  bond  fide 
purchaser  of  the  premises,  without  knowledge,  or  notice  of 
any  equity  of  the  assignees.  Secondly,  that  his  title  to  the 
premises  has  been  completely  established  by  the  foreclosure 
of  the  Gilman  mortgage  by  the  acts  of  the  Granite  Bank,  and 
his  own  possession  under  the  Bank,  according  to  the  require- 
ments of  the  statutes  of  New  Hampshire. 

Rice  insists  upon  various  grounds  of  defence,  and  among 
others,  upon  the  two  grounds  above  insisted  on  by  Smith,  Jr. 
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If  either  of  these  grounds  are  maintaiDabley  it  will  not  be 
necessary  to  proceed  farther  in  the  examination  of  the  other 
points  made  in  the  case.  If  they  are  not  supported,  then 
the  Court  must  proceed  to  examine  the  validity  of  the  other 
points. 

In  respect  to  the  first  point,  the  case  is  not  without  its  dif- 
ficulties from  the  loose  and  inartificial  manner,  in  which  the 
pleadings  are  drawn,  and  the  incompleteness  and  unsatisfac- 
tory statements  in  the  evidence  taken  in  the  cause.  This 
has  most  probably  arisen  from  bills  in  equity  being  of  rare 
occurrence  in  this  district,  and,  therefore,  the  parties  have 
not  derived  the  full  benefit  of  the  skill  and  experience  of  the 
bar,  in  the  arrangement  and  management  of  the  proceedings. 

It  appears  to  me,  that  the  present  defendant,  James  Smith, 
Jr.  must  be  novv  treated  as  the  sole  purchaser  in  the  case,  his 
father  being  but  a  mere  nominal  party,  and  having,  in  truth, 
no  substantial  interest  in  the  premises.  I  shall,  therefore, 
drop  all  consideration  of  the  supposed  claim  of  the  father, 
and  deal  solely  with  that  of  the  son.  The  latter  is  beyond 
all  question  a  bond  fide  purchaser  of  the  mortgage  held  by 
the  Granite  Bank  in  the  premises.  So  far  his  title  seems  un- 
exceptionable. In  respect  to  his  purchase  of  the  equity  of 
redemption,  under  the  sheriff's  sale,  the  case  stands  thus. 
The  sheriff  sold  the  equity  of  redemption,  and  in  his  return 
on  the  execution  dated  the  20th  of  October,  1834,  he  states 
that  the  highest  bidder  and  purchasers  were  James  Shapley, 
(since  deceased,)  Charles  Cushing  (the  plaintiff,)  and  Charles 
W.  Cutter  (the  defendant),  three  of  the  assignees  under  the 
indenture  already  referred  to,  for  the  sum  of  2500  dollars, 
and  that  he  made  a  deed  to  them  accordingly.  Now,  no 
such  deed  is  produced  in  the  case  ;  there  is  a  copy  of  a  deed, 
taken  from  the  registry  of  deeds  of  Rockingham  County, 
where  the  lands  lie,  which  was  recorded  therein  on  the  17th 
of  November,  1834,  which  deed  purports  to  be  dated  on  the 
20th  of  October,  1834,  and  to  be  a  conveyance  to  Charles  W. 
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Cutter  (the  defendant)  alone  as  the  purchaser  at  the  sale. 
No  original  deed  to  Charles  W.  Cutter  from  the  sheriff  is 
produced  either  by  Charles  W.  Cutter^  or  by  the  other  as- 
signees ;  nor  is  the  absence  of  the  original  deed  in  any  man- 
ner whatsoever  accounted  for.  I  say  in  any  manner  whatso- 
ever ;  for  neither  Charles  W.  Cutter,  nor  either  of  the  other 
assignees,  pretends  to  account  for  the  same.  The  witnesses 
to  the  deed,  and  the  magistrate,  who  took  the  acknowledg- 
ment, do  not  pretend  to  state,  from  their  own  present  knowl- 
edge or  remembrance,  to  whom  the  original  deed  was  made, 
whether  to  Charles  W.  Cutter,  or  to  him  and  Shapley,  and 
Cushing.  The  sheriff  asserts  little  more  than  his  belief,  that 
the  facts  were  as  stated  in  his  return  ;  and  his  testimony  is 
otherwise  as  vague  and  inconclusive  as  can  well  be  imagined ; 
and  he  does  not  seem  to  have  any  definite  recollections  on 
the  subject.  He  presumes,  but  he  does  not  know,  that  he 
carried  the  original  levy  of  the  execution  to  be  recorded. 
No  other  deed  under  the  levy  appears  to  have  been  recorded 
in  the  registry  than  that  to  Charles  W.  Cutter. 

There  is  also  a  memorandum  in  the  case,  copied  from  a 
memorandum  book  of  the  late  Samuel  Shapley,  which  is  in- 
troduced as  evidence  in  the  case,  which  purports  to  have 
been  made  by  him  on  the  20th  of  October,  1 834,  and  to  state, 
that  he  was  present  at  the  sale,  and  .that  the  premises  were 
bid  off  by  him  as  the  highest  bidder  for  $2500 ;  and  that  he 
directed  the  sheriff  '^  to  place  the  bid  to  Charles  Cushing,  C. 
W.  Cutter  and  himself,  Shapley,  assignees  of  Jacob  Cutter." 
But  if  Shapley  were  now  living,  he  would  not  be  permitted 
to  give  testimony  of  the  facts,  so  stated,  since  he  is  a  party 
in  the  trust ;  and  therefore  this  memorandum  cannot,  in  any 
possible  view,  be  evidence.  The  same  suggestion  applies  to 
a  letter,  addressed  by  Charles  Cushing  to  Shapley  on  the 
same  day.  It  is  not  competent  evidence  in  the  cause  to  sup- 
port his  interest. 

On  the  other  hand,  Charles  W.  Cutter  utterly  denies,  that 


584  NEW  HAMPSHIRE, 


Coshiaf  V.  Smith,  et  al. 


the  purchase  was  made  on  account  of  the  aflsignees,  or  of 
any  body  but  himself ;  but  be  gives  no  account  whatsoever 
of  the  original  deed  of  the  sheriff,  or  what  has  become  of  it. 
Now,  it  is  under  these  obscure,  and  indeterminate,  and 
doubtful  circumstances,  that  the  Court  is  called  upon  to  de- 
cide this  important  question,  by  whom,  and  on  Whose  account 
the  purchase  at  the  sheriff's  sale  was  made.    Whether  by  the 
three  assignees,  or  by  Charles  W«  Cutter  akme.    If  the  re- 
turn on  the  execution  is  to  be  trusted,  the  purchase  was  made 
by  Shajdey,  Cushiog,  and  Cutter,  not  as  assignees,  for  it  is 
no  where  suggested  in  that  return,  that  tliey  were  the  pur- 
chasers, as  assignees,  but  simply,  that  they  were  personally 
the  purchasers.     On  the  other  hand,  the  recorded  deed 
shows,  that  the  sale  was  to  Charles  W.  Cutter  alone ;  and 
the  said  Cutter,  (as  has  been  already  suggested),  insists  that 
the  purchase  was  upon  his  own  sole  account.    In  this  state 
of  the  case,  the  onui  probandi  is  on  the  plaintiff  to  overcome 
the  denials  of  Cutter's  answer  by  the  testimony  of  two  wit- 
nesses, or  of  one  witness  and  of  other  decisive  corroborative . 
facts.     The  most,  that  can  be  said,  is,  thai  the  whole  transac- 
tion is  involved  in  great  mystery,  as  much  on  the  part  of 
Cutter,  as  of  the  other  assignees,  and  that  a  doud  rests  upon 
it,  which  it  is  equally  difficult  to  disperse,  or  to  penetrate. 
It  may  be,  that  as  between  Cutter  and  the  other  assignees, 
the  case  ought  to  be  treated  as  one,  in  which  the  deed  was 
made  to  him  alone,  for  the  benefit  of  all  the  assignees,  as 
such.    But  that  he  denies,  and  neither  the  deed  to  him,  nor 
the  sheriff's  return,  states,  that  the  sale  was  for  or  on  their  ac^ 
count,  as  assignees ;  and  the  deed  alludes  to  no  purchaser, 
but  Cutter.    And  it  is  quite  consistent  with  the  other  pre- 
sumptions in  the  case  (I  do  not  say  the  &cts),  that  the  assign- 
ees, even  if  the    purchase    was  originally  made  on  their 
account,  finally  acquiesced  in  Cutter's  taking  it  to  himself. 
How  are  we  otherwise  to  account  for  their  total  silence  and 
acquiescence  in  Cutter's  assuming  the  whole  contract  of  the 
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property^  witboat  objection^  and  above  all,  never  interfering 
to  redeem  the  equity,  notwithstanding  the  notoriety  of  the 
publication  in  the  newspapers,  that  it  was  in  the  course  of  a 
foreclosure  ?  The  truth  is,  that  there  has  been  apparently 
gross  laches  on  the  part  of  the  assignees,  in  relation  to  the 
whole  matter ;  the  sale  of  the  equity ;  the  giving  of  the 
deed  by  the  sheriff;  and  the  subsequent  entire  nonresistance 
of  the  adverse  claims  of  the  Granite  Bank  and  Smith,  jr., 
(the  defendant).  And  I  do  exceedingly  doubt,  whether, 
under  the  existing  evidence,  there  is  enough  to  show,  that 
Cotter  can  now  be  treated  by  the  other  assignees,  as  a  trustee 
for  them,  upon  a  bill  filed  by  them,  whatever  might  be  the 
fact  as  to  the  rights  of  the  other  creditors,  included  in  the 
indenture  of  assignment. 

But  supposing  Cutter  to  have  been  a  trustee  for  the  assign- 
ees of  the  Equity  of  Redemption,  under  the  sheriff's  sale, 
that  will  advance  the  case  of  the  plaintiff  but  a  little  way, 
unless  it  can  he  shown,  that  Smith,  Jr.,  at  the  time  of  his 
purchase  from  Cutter,  had  full  knowledge,  or  was  put  upon 
full  inquiry,  as  to  Cutter's  being  a  trustee  for  the  assignees  as 
such.  Smith,  Jr.,  utterly  denies  having  had  any  such  knowl- 
edge, until  long  after  his  purchase  from  Cutter ;  and,  indeed, 
(as  it  should  seem),  until  shortly  before  the  suit  was  brought. 
Nor  was  Smith,  Jr.  ever  put  upon  inquiry  by  any  facts  stated 
iu  the  deed  of  the  sheriff  to  Cutter.  That  deed  treats  Cut- 
ter (as  has  been  already  suggested),  as  the  sole  purchaser  of 
the  premises  at  the  sale.  It  no  where  alludes  to  the  other 
assignees.  It  is  true,  that  the  deed  refers  to  the  judgment 
and  execution,  on  which  the  sale  was  made ;  and  it  may  be 
said,  that  Smith,  J.,  must  be  presumed  to  have  searched,  and 
was  bound  to  search  the  records  of  the  Court,  in  order  to 
ascertain  the  validity  of  the  levy  at  bis  peril.  Be  it  so.  But 
the  judgment,  and  execution,  fmd  return,  would  only  have  in- 
formed him,  at  most,  that  the  sale  was  made  to  Shapley, 
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Gushing^  and  Cutter,  not  as  assignees,  but  personally ;  and 
the  deed  from  the  sheriff  would  have  told  him,  that  the  sale 
was  to  Cutter  alone,  and  on  his  own  account.  Under  such 
circumstances,  he  could  have  had  a  full  right  to  presume, 
that  the  return  was  made  by  a  mistake,  and  that  the  deed 
contained  the  name  of  the  true  purchaser,  or  that  Shapley 
and  Gushing  had  relinquished  their  own  clains  to  Gutter,  and 
clothed  him  with  all  the  full  rights  of  a  sole  proprietor.  In 
either  view.  Smith  could  not  be  affected  with  any  implied 
notice  of  any  trust ;  and  in  fact,  as  he  in  his  answer  states, 
Cutter  asserted  himself  to  be  the  sole  owner,  and  Smith  pur- 
chased under  him,  upon  the  belief,  and  in  the  confidence, 
that  this  was  true.  It  may  not  be  immaterial  to  state,  that 
although  by  the  Statutes  of  New  Hampshire  in  force  at  the 
time  when  the  present  levy  was  made,  upon  a  levy  and  set- 
ting off  of  real  estate  unincumbered,  it  was  required,  that  the 
execution  should  be  recorded  in  the  Registry  of  Deeds  ^ ;  yet, 
upon  a  levy  of  an  execution  on  an  Equity  of  Redemption,  no 
such  registry  was  required.^ 

It  may  be  suggested,  that  the  defendant  (Smith,  J.,)  has 
not  paid  the  purchase  money ;  but  he  sets  up  two  claims, 
either  of  which,  if  well  founded,  would  amount  to  a  com- 
plete answer ;  that  is  to  say,  a  set-off  of  a  claim  against 
Gutter,  and  a  liability  to  pay  the  notes  to  Rice  the  adminis- 
trator of  Goddard.  At  all  events,  the  latter  ground  seems  to 
have  a  strong  foundation,  for  Goddard  took  the  notes  and 
draft  of  Smith,  Jr.  from  Gutter  in  payment  of  a  debt,  due  to 
him  from  Cutter,  to  a  larger  amount,  without  any  knowledge 
of  the  trust,  or  that  they  were  not  Cutter's  own  property ; 
and  the  subsequent  transfer  of  the  mortgage  to  secure  the 
notes  by  Cutter  to  Rice,  is  precisely  what  a  Court  of  Equity 
would  have  decreed,  as  the  mortgage  was  but  an  appendage 
to  the  debt  due  on  the  notes  and  draft.  Rice,  as  administrator 
of  Goddard,  stands  in  the  predicament,  so  far  as  the  plaintiff 

1  Act  of  4th  of  Jaly,  1829 ;  Stat  of  N.  H.,  edit  1890,  ch.  6,  p.  101. 
»  Act  of  3d  July,  1833 ;  Stat  of  N.  H.,  edit  1890,  ch.  7,  p.  104, 105. 
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18  concerned,  of  a  bond  fide  holder  of  the  notes  and  draft, 
without  being  affected  by  any  trust  for  the  assignees ;  and,  so 
fitf  as  I  have  been  able  to  see  from  the  evidence,  Smith,  Jr. 
has  shown  no  valid  defence  against  the  payment  thereof  to 
Rice.  In  truth,  the  plaintiff,  to  sustain  his  claim,  must  make 
out  a  clear  and  indispensable  title,  both  against  Smith,  Jr., 
and  against  Rice,  as  affected  with  a  clear  trust  in  favor  of  the 
assignees,  as  such.  It  does  not  seem  to  me  that  such  a  trust 
has  been  sufficiently  established,  either  as  against  Cutter,  or 
as  against  Smith  or  Rice ;  but  if  against  Cutter,  it  is  certainly 
not  against  Smith  or  Rice. 

The  only  possible  drawback  from  this  conclusion,  seems  to 
be  the  exceedingly  rash,  and  inconsiderate  statements  of 
Smith  in  his  newspaper  letter  of  October  37th,  1840,  ad- 
dressed to  Cutter ;  a  letter,  by  whosoever  advised,  as  impolitic 
as  it  was  improper,  and  which  has  done  more  to  damage  the 
case  of  Smith  than  all  the  other  evidence  put  together. 
Absurd  as  it  is  in  some  of  its  suggestions,  it  does  not  over- 
come the  other  just  inferences  from  the  evidence  in  the 
case. 

Then  as  to  the  other  point,  as  to  the  foreclosure  of  the 
mortgage  by  the  Granite  Bank,  and  by  Smith,  under  the  title 
of  the  Bank.  First,  it  is  said,  that  the  foreclosure  was 
opened  by  the  payment  of  $2000  by  Folsom,  or  by  Smith, 
on  the  20th  of  June,  1836.  Now,  there  is  no  evidence  to 
show,  that  the  payment  was  made  by  Folsom ;  and  indeed 
it  would  seem  clearly  to  have  been  made  by  Smith,  as  a  part 
of  his  purchase  money  for  the  debt  then  due  to  the  Bank. 
But,  if  it  were  otherwise,  the  payment  would  not  have  opened 
the  foreclosure,  as  the  argument  supposes ;  for  the  foreclosure 
was  not  then  complete  under  the  Statute  of  New  Hampshire, 
then  in  forc9,  the  entry  to  foreclose  having  been  made  on  the 
28th  of  September,  1835,  and  the  notice  of  foreclosure  hav- 
ing been  first  given  in  the  newspapers  on  the  5th  of  March, 
1836 ;  so  that  the  right  of  redemption  was  then  running ; 
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and  of  course,  like  any  other  payment,  only  repelled  the 
notion,  that  the  right  of  redemption  was  then  gone. 

Then,  secondly,  it  is  said,  that  the  conveyance  from  the 
Bank  to  Smith,  conveys  the  lands,  subject  to  the  condition  in 
the  mortgage.  This  is  tme ;  but  this  in  no  respect  varies 
the  rights  of  Smith  ;  but  leaves  the  right  of  redemption  as  it 
stood  before. 

Again,  it  is  said,  that  the  statute  foreclosure  is  not  estab- 
lished, because  the  publication  in  the  newspapers  is  not 
established  by  any  copy  of  the  newspapers ;  but  only  by  the 
evidence  of  Burley  and  Gilman.  But  it  seems  to  me,  that 
the  plaintiff  has  waived  any  objection  on  this  head,  by  his 
omission  to  take  the  oiigection  at  an  earlier  period,  when  the 
depositions  were  taken ;  and,  at  all  events,  he  might  have 
disproved  the  primA  facie  evidence  on  the  part  of  these  wit- 
nesses, if  he  had  any  contradictory  evidence.  If,  however, 
there  were  any  real  difficulty  on  this  point,  I  would  now 
order  the  newspapers  to  be  brought  into  Court,  and  verified 
on  oath,  for  the  satisfaction  of  the  Court.  But,  as  I  under- 
stand the  argument,  it  is  not  pretended,  that  the  objection  is 
anything  more  than  fbrmd,  or  that  the  newspapers  would  not 
support  the  statements  of  the  witnesses. 

The  subsequent  advertisement  of  Smith  (Senior),  on  the 
12th  of  October,  1841,  for  a  foreclosure,  would  not  vary  his 
rights  on  those  of  Smith,  Jr.  (the  defendant),  if  the  former 
foreclosure  were  complete.  It  might  have  been  done  ex  tnajori 
cauteld,  if  the  former  foreclosure  should  be  held,  from  any 
unsuspected  cause,  inoperative,  or  insufficient ;  but  it  was  not 
a  waiver  of  it. 

Let  us  then  see,  whether  the  original  foreclosure  be  or  be 
not  complete  and  conclusive,  under  the  Act  of  New  Hamp- 
shire of  the  4th  of  July,  1834,  ch.  165.  That  Act  provides, 
"  That,  hereafter,  no  possession  of  any  lands,  or  tenements, 
by  any  mortgagee,  or  his  assigns,  shall  operate  to  bar  or  fore- 
close the  right  to  redeem  said  mortgaged  premises,  or  against 
any  person  but  the  mortgagor  and  his  heirs,  unless  the  mort- 
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gagee,  or  other  person  so  in  possession,  for  the  purpose  of 
foreclosing  the  right  to  redeem,  shall,  at  least,  six  months  be- 
fore such  right  to  redeem  would  be  foreclosed  by  the  law  now 
in  force,  give  notice  in  some  public  newspaper,  printed  in  the 
county  where  such  premises  are  situated,  or  if  no  newspaper 
be  printed  in  such  county,  then  in  some  newspaper  printed 
in  Concord,  in  the  county  of  Merrimack,  which  notice  shall 
state  at  what  time  such  possession  for  condition  broken  com- 
menced, with  the  name  of  the  mortgagor  and  mortgagee,  and 
date  of  the  mortgage,  and  shall  give  such  description  of  the 
premises,  as  the  same  are  generally  known  by,  and  shall  be 
published  three  weeks  successively."  By  the  Act  of  the  29th 
of  July,  1829,  (Statute  of  New  Hampshire,  edit.  1830,  title 
105,  p,  486),  then  in  force,  one  year  was  allowed  for  redemp- 
tion, after  an  entry  by  the  mortgagee  for  condition  broken. 

It  seems  to  me,  that  the  published  notice,  set  forth  in  the 
record,  fully  complies  with  all  the  requisites  prescribed  by  this 
Act ;  and  no  effort  having  been  made  to  redeem  the  premises 
until  several  years  afterwards,  the  foreclosure  became  complete 
at  the  expiration  of  the  year ;  and  Smith,  Jr.  as  assignee  of 
the  Bank,  is  entitled  to  the  full  benefit  thereof,  as  the  abso- 
lute owner,  both  of  the  equity  and  of  the  mortgage. 

Upon  the  whole,  my  opinion  is,  that  the  bill  ought  to  be 
dismissed,  without  prejudice.  But  I  think,  that  it  is  not  a 
case  for  costs  generally,  for  any  of  the  parties.  The  clerk's 
fees,  and  the  costs  of  printing  the  record  being  for  the  bene- 
fit of  all  parties  ultimately  interested,  ought  to  be  apportioned 
among  them  ;  and  I  accordingly  direct,  that  the  plaintiff  pay 
one-third  thereof ;  the  defendant  James  Smith,  Jr.  one-third 
thereof;  and  the  defendant  Charles  W.  Cutter,  one-third 
thereof ;  to  be  taxed  by  the  clerk  of  this  Court.  I  do  not 
think,  that  any  of  the  other  defendants  ought,  under  all  the 
circumstances,  to  bear  any  portion  of  these  costs.  And  I 
further  decree,  that,  except  as  to  the  clerk's  fee,  and  the 
costs  of  printing  the  record,  all  the  parties  in  the  case  ought 
to  bear  their  own  costs.  A  decree  will  be  entered  accord- 
ingly, 50* 
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Thomas  B.  KrrrREDeE,  in  Equity,  v.  The  President,  &c. 
OF  the  Claremont  Bank  and  Others. 

Tbs  Court  may,  for  the  purpose  of  ayoiding  unnecesBary  delays,  entertain 
a  motion  to  amend  a  Bill  in  Equity,  at  the  same  time,  that  Exceptions 
thereto  are  filed,  and  may  require  the  Defendants  to  answer  the  amended 
matter  and  the  Exceptions  together. 

Where,  in  the  Answer  to  a  Bill  in  Equity,  it  was  set  forth,  that  as  the 
Plaintiff  was  a  Bankrupt,  and  his  assignee  was  not  made  a  party  to  the 
Bill,  the  Plaintiff  was  not  entitled  to  relief)  ii  toas  heU^  that  the  objection 
of  Bankruptcy  should  hare  been  taken  in  limine  by  way  of  plea,  and 
could  not  be  insisted  on  to  avoid  exceptions  taken  by  the  Plaintiff  to 
the  Answer. 

Id  the  present  case.  Exceptions  were  taken  by  the  Plaintiff  to  the  Answer, 
on  the  ground,  that  the  statements  of  the  Defendants  therein  contained 
were  not  **  to  the  best  of  their  knowledge,  remembrance,  information,  and 
belief,"  as  required  by  the  Bill,  and  were  imperfect  and  insufficient,  and 
the  Exceptions  were  allowed  by  the  Court,  h  iom  hdd^  that  the  Defend- 
ant was  bound  to  answer  as  to  his  information,  and  remembrance,  and  be- 
lief, as  well  as  to  his  knowledge. 

Bill  in  Equity.     The  Bill  in  substance  stated  as  follows  : 

''That  on  or  about  the  32nd  day  of  December,  A.  D. 
1835,  one  James  H.  Bingham  procured  a  loan  from  the 
Claremont  Bank,  for  the  sum  of  four  hundred  and  fifty  dol- 
lars, and  for  the  security  thereof  signed  a  note  with  the  said 
Bingham  for  the  said  sum,  made  payable  to  the  President, 
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Directors  and  Company  of  the  Claremont  Bank^  on  demand. 
And  also,  the  said  Bingham,  afterwards,  on  or  about  the  16th 
day  of  January,  A.  D.  1836,  obtained  another  loan  from  the 
said  Bank,  for  the  sum  of  eight  hundred  dollars,  for  his  sole 
benefit,  and  for  the  security  thereof  signed  a  note  with 
the  said  Bingham,  for  the  sum  of  eight  hundred  dollars, 
made  payable  to  the  said  President,  Directors  and  Company 
of  the  Claremont  Bank,  on  demand.  That  the  said  Bingham, 
on  or  about  the  15th  of  August,  A.  D.  1837,  being  indebted 
to  the  said  Bank  in  the  sum  of  $13,563.38,  or  thereabouts, 
including  the  above  two  notes,  and  being  pressed  by  the  said 
Bank  for  security  on  the  same,  assigned  over  to  the  said  Bank 
two  certain  promissory  notes,  one  executed  by  one  Samuel 
Patridge  to  the  said  Bingham,  dated  on  or  about  the  20th  day 
of  March,  A.  D.  1834,  on  which  was  then  or  about  that  time 
due  $10,789.09,  and  one  executed  by  one  Asa  Wentworth, 
Junior,  to  the  said  Bingham,  dated  on  or  about  the  5th  day  of 
August,  A.  D.  1837,  for  the  sum  of  $5,000,  both  making  the 
sum  of  $15,789.09,  and  made  payable  to  order  on  demand, 
with  interest  annually;  the  said  notes  being  a  good  and 
available  security ;  which  notes  the  said  Bank  received  of  the 
said  Bingham  as  collateral  security  for  the  said  Bingham's 
debts  to  the  said  Bank,  among  which  were  the  two  notes  so 
signed  by  the  plaintiff  as  above  set  forth.  That  on  or  about 
the  12th  day  of  December,  A.  D.  1839,  the  aforesaid  notes  of 
$450  and  of  $800,  not  being  paid,  were  taken  up  at  the  said 
Bank,  and  the  two  sums  put  into  one  note  of  $  1250,  and  sign- 
deby  the  said  Bingham,  and  the  plaintiff  as  surety,  and  made 
payable  to  the  said  Claremont  Bank,  on  demand.  That  on  or 
about  the  6th  day  of  March,  A.  D.  1838,  the  said  note  of 
$1250  not  having  been  paid,  and  the  said  Bingham  having 
paid  the  interest  thereon,  it  was  taken  up,  and  another  note 
executed  to  the  said  President,  Directors  and  Company  of  the 
Claremont  Bank,  for  the  same  debt  and  the  same  sum,  and 
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again  signed  by  the  said  Bingham,  and  the  plaintiff  as  surety, 
payable  on  demand. 

That,  on  or  about  the  aforesaid  6th  day  of  March,  A.  D. 

1838,  the  Plaintiff  procured  a  loan  from  the  said  Bank  of 
$1350,  for  his  own  benefit,  and  gave  his  note  therefor  to  the 
said  Bank,  which  was  signed  by  said  Bingham  as  surety,  pay- 
able on  demand.  That  said  Bank  requiring  additional  secur 
rity  of  him  for  the  last  mentioned  sum  of  $  1250,  so  loaned 
to  him,  and  for  the  note  of  $  1250,  so  signed  by  your  Plaintiff 
as  surety  for  said  Bingham,  the  Plaintiff  did,  on  or  about  the 
2nd  day  of  April,  A.  D.  1838,  execute  to  the  said  President, 
Directors  and  Company  of  the  Claremont  Bank,  a  mortgage 
deed  of  certain  real  estate,  situate  in  the  said  Claremont,  being 
the  lot  and  dwelling  house  and  buildings  thereon,  then  occupied 
by  your  Plaintiff,  conditioned  for  the  payment  of  the  two 
aforesaid  notes  of  $1250.  That  thereafterwards,  from  time 
to  time,  your  Plaintiff  made  payments  on  the  said  $1250^ 
given  for  his  benefit,  and  that,  on  or  about  the  3rd  day  of 
April,  A.  D.  1843,  he  paid  the  balance  due  on  the  same,  and 
took  up  the  said  note,  leaving  the  mortgage  outstanding  as 
collateral  security  for  the  other  $1250  note,  given  for  the 
sole  benefit  of  the  said  Bingham. 

That  on  or  about  the  5th  day  of  December,  A.  D.  1839, 
Ormond  Dutton,  Austin  Tyler,  and  Timothy  Eastman,  being 
liable  as  sureties  to  a  large  amount  on  the  said  Bingham's 
other  liabilities,  and  the  said  Bingham  being  insolvent  and  in 
failing  circumstances,  and  for  the  purpose  of  securing  said 
Dutton,  Tyler  and  Eastman,  for  such  liabilities,  and  with  the 
knowledge  and  approval  of  the  said  Bank,  the  said  Bingham 
did,  on  or  about  the  aforesaid  5th  day  of  December,  A.  D. 

1839,  assign  and  make  over  to  the  said  Dutton,  Tyler  and 
Eastman,  all  the  surplus  and  interest  in  the  said  Patridge 
and  Wentworth  notes,  if  any  should  remain  after  paying  to 
the  said  President,  Directors  and  Company,  the  said  Bing- 
ham's liabilities  for  which  said  notes  were  assigned  and  trans- 
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ferred  as  collateral  securitj,  as  heretofore  set  forth.  And  that 
the  said  Briggs  and  Stevens,  on  or  about  the  11th  day  of  Feb- 
ruary, 1844,  haying  assumed  all  the  liabilities  of  the  said 
Dutton,  Tyler  and  Eastman,  for  the  said  Bingham  to  the  said 
Claremont  Bank,  they,  the  said  Dutton,  Tyler  and  Eastman, 
with  the  knowledge  and  approval  of  the  said  Bank,  in  cop- 
sideration  therefor,  did  on  or  about  the  aforesaid  llth  day  of 
February,  A.  D.  1841,  assign  and  transfer  to  the  said  Briggs 
and  Stevens,  all  their  interest  in  the  surplus  and  interest  of 
the  said  Patridge  and  Wentworth  notes,  after  satisfying  the 
said  Bank  all  the  demands  for  which  the  notes  were  pledged 
to  said  Bank,  as  heretofore  set  forth. 

That  the  Plaintiff,  on  agreement  with  the  said  Bank,  on  or 
about  the  3rd  day  of  April,  A.  D.  1841,  deposited  with  the 
said  Bank  the  sum  of  |)  1256.88,  or  thereabouts,  being  the 
amount  then  due  on  the  said  note,  on  which  the  Plaintiff  was 
surety.  The  said  Bank  agreed  then  and  there  to  receive  the 
same  as  satisfactory  collateral  security  for  the  said  note,  in- 
stead and  in  lieu  of  the  said  mortgage,  and  for  no  other  pur- 
pose whatever ;  and  that  the  said  Bank,  in  consideration  of 
the  said  deposit,  did  then  and  there,  on  the  receipt  of  the  said 
money,  discharge  the  said  mortgage,  and  deliver  the  same  up 
to  your  Plaintiff. 

That  the  said  Bingham,  previous  to  the  2nd  day  of  June, 
1842,  had  become  wholly  insolvent,  and  unable  to  pay  the 
said  debts  to  the  said  Bank,  for  which  the  said  Patridge  and 
Wentworth  notes  were  pledged  as  collateral  security  as  afore- 
said ;  and  that  his  insolvency  was  then  well  known  to  the  said 
Bank,  and  to  the  said  Briggs  and  Stevens,  and  that  the  said 
notes  so  pledged  as  aforesaid  would  be  the  only  available  fund 
of  the  said  Bingham  for  the  payment  of  his  liabilities  to  the 
said  Bank.  But  the  said  Bank,  and  the  said  Briggs  and  Ste- 
vens, combined  and  confederated  together  to  injure  and  defraud 
the  Plaintiff  in  the  premises,  and  in  the  risk,  delay  and  collec- 
tion of  the  said  Patridge  and  Wentworth  notes.    That  the  said 
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Bank,  without  the  knowledge  and  consent  of  the  Plaintiff^  on  or 
about  the  2nd  day  of  June,  A.  D.  1843,  delivered  to  the  said 
Briggs  and  Stevens,  the  said  Patridge's  note  (a  small  part  only 
having  been  paid),  and  the  said  Briggs  and  Stevens  made  an 
arrangement  with  the  said  Patridge,  and  then  and  there  took 
from  the  said  Patridge  a  bond  for  tlie  amount  then  due  on  the 
said  note,  secured  by  mortgage,  payable  on  time  by  annual 
instalments  in  four  or  five  years,  as  the  Plaintiff  has  been  in- 
formed, and  verily  believes,  and  gave  up  the  said  note  to  the 
said  Patridge  to  be  cancelled,  and  the  said  bond  and  security 
were  afterwards  delivered  to,  and  received  by  the  said  Bank, — 
thereby  ratifying  the  same  without  the  knowledge  or  consent 
of  the  Plaintiff;  and  did  forbear  to  collect  any  part  of  the 
Wentworth  note  for  a  long  time,  when  they  could  and  ought 
to  have  done  it. 

That,  on  or  about  the  25th  day  of  May,  A.  D.  1843,  the 
said  Bingham  drew  his  order  on  the  said  Bank  in  favor  of  the 
Plaintiff,  designating  and  requesting  them  to  apply  any  monies 
by  them  received  on  his  account,  not  then  applied  to  any  of 
his  notes  due  to  the  said  Bank,  to  the  payment  of  the  said 
note  of  $1250,  so  signed  by  the  Plaintiff,  as  surety  for  the 
said  Bingham,  as  aforesaid,  and  any  monies  thereafter  re- 
ceived, till  the  said  note  be  paid ;  which  said  order  was  there- 
afterwards,  on  or  about  the  30th  day  of  May,  A.  D.  1843, 
presented  to  the  said  Bank  by  the  Plaintiff,  who  requested 
them  to  make  the  application  as  designated  in  the  said  order 
and  directions  of  the  said  Bingham.  But  the  said  Bank  ut- 
terly refused  to  comply  with  so  just  and  reasonable  a  request, 
as  they  in  equity  and  good  conscience  were  bound  to  do, 
although  they  had  then  collected  and  received  on  the  said 
Bingham's  account,  which  had  not  been  applied  to  any  of  the 
said  Bingham's  debts,  sufficient  to  satisfy  the  said  note  of 
$1250,  or  nearly  so,  or  have  long  since,  and  before  the  filing 
of  this  bill,  received  a  sufficient  sum. 

That,  on  or  about  the  6th  day  of  June,  A.  D.  1843,  the 
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Plaintiff  again  requested  the  said  ftank  to  apply  the  monies, 
received  on  the  said  collateral  security,  to  the  said  note  of 
$1250,  signed  by  the  Plaintiff  as  surety,  and  to  hold  the  said 
notes,  so  left  by  the  said  Bingham  as  collateral  security,  as 
before  set  forth,  for  the  benefit  of  the  Plaintiff,  and  to  indem- 
nify him,  as  surety  for  the  said  Bingham. 

That  on  or  about  the  32nd  day  of  November,  A.  D.  1843, 
the  sum  of  about  $8000  being  then  due  on  the  said  notes  of 
Patridge  and  Wentworth,  the  said  Bank,  and  the  said  Briggs 
and  Stevens  farther  combining  and  confederating  together  to 
injure  and  defraud  the  Plaintiff  out  of  the  said  sum  of  $1256. 
88,  and  to  compel  him  to  pay  the  said  note  of  $  1250, — ^know- 
ing the  said  Bingham  to  be  wholly  irresponsible  and  unable 
to  pay  the  Plaintiff  the  same, — and  to  defraud  him  out  of  the 
benefit  of  the  collateral  security,  pledged  by  the  said  Bingham 
for  the  payment  of  the  said  $1250  note,  with  others,  without 
the  knowledge  and  consent  of  the  Plaintiff,  came  to  an  ar- 
rangement and  agreement  among  themselves,  whereby  the 
said  Bank  applied  the  said  sum  of  $1256.88,  as  heretofore 
set  forth,  to  the  payment  of  the  said  Bingham's  notes  or  liabil- 
ities, instead  of  collecting  and  applying  the  said  Bingham's 
collateral  paper  as  aforesaid.  And  the  said  Briggs  and  Ste- 
vens did  then  and  there  pay  the  said  balance  of  the  said 
Bingham's  liabilities,  which,  together  with  the  aforesaid  sum 
of  $1256.88,  was  much  less  than  the  sum  due  on  the  said 
Patridge  and  Wentworth's  collateral  paper.  And  the  said 
Bank  did  then  and  there,  in  violation  of  good  faith,  and  their 
trust,  and  in  fraud  of  the  Plaintiff's  rights  and  interests,  deliv- 
er up  the  said  collateral  securities  of  the  said  Bingham,  and 
also,  the  other  notes  given  by  the  said  Bingham  to  the  said 
Bank  with  the  said  $  1250  note  signed  as  surety  by  the  Plain- 
tiff to  the  said  Briggs  and  Stevens,  who  had  no  interest  or 
claim  to  the  said  collateral  security,  till  the  said  Bingham's 
liabilities  to  the  said  Bank  had  been  paid  out  of  the  said  col- 
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lateral  paper,  pledged  for  the  payment  of  the  same,  or  paid 
or  caused  to  be  paid  by  the  said  Biogham. 

That  the  Plaintiff  has,  at  divers  times,  applied  to  the  said 
Bank  to  collect  the  said  collateral  debts,  and  apply  the  same 
in  discharge  of  the  said  note  of  $1350,  signed  by  him  as 
surety  for  the  said  Bingham,  and  also,  to  keep  and  retain  the 
said  collateral  debts,  or  a  sufficient  sum  out  of  the  same,  to 
pay  and  dischai^e  the  said  note  of  $1250,  or  in  case  he  was 
obliged  to  pay  the  same,  to  retain  the  said  collateral  claims  for 
his  benefit  as  Bingham's  surety.  But  they  have  refused  so 
to  do ;  all  which  actings  and  doings  of  the  said  Defendants 
are  contrary  to  equity  and  good  conscience,  and  tend  to  the 
manifest  injury  of  the  Plaintiff. 

The  interrogatories  proposed  in  the  Bill,  to  the  answers  to 
which  exception  was  taken  by  the  Plaintiff,  run  as  follows : 

(1st,)  Whether  or  no  the  said  James  H.  Bingham  had  a 
loan  for  his  own  benefit  at  the  said  Claremont  Bank  of  $450, 
on  or  about  the  22nd  day  of  December,  A.  D.  1835,  for  which 
he  gave  his  note  signed  by  himself  and  the  Plaintiff  as  his 
surety,  or  at  any  other  and  what  time,  or  any  other  and  what 
sum  ?  And  also,  another  loan  for  his  own  benefit,  from  the 
said  Bank,  on  or  about  the  10th  day  of  January,  A.  D.  1836, 
for  $800,  or  at  any  and  what  time,  or  any  other,  and  what 
sum,  for  which  he  gave  his  note,  signed  by  himself,  and  the 
said  Plaintiff  as  surety,  or  how  were  the  notes  signed,  and 
for  whose  benefit  was  the  loan  made  ? 

(2nd).  Whether  or  no  the  two  notes  against  the  said 
Samuel  Patridge  and  the  said  Asa  Wentworth,  Junior,  or  aoy 
other  and  what  sums,  were  assigned  over  and  deposited  with 
the  said  Bank,  by  the  said  Bingham,  as  collateral  security,  for 
the  payment  of  the  said  Bingham's  notes,  to  the  said  Bank, 
including  the  aforesaid  two  notes  of  $450,  and  $800,  and 
whether  or  no,  the  said  notes  were  good  and  available  notes 
at  that  time,  and  the  makers  thereof  good  and  responsible  ? 

(3rd).    Whether  or  no,  the  said  Bingham,  on  or  about  the 
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9nd  day  of  December,  A.  D.  1837,  or  at  any  other  and  what 
time,  did  pay  up  the  interest  and  discoant  on  the  said  notes 
of  ^450  and  $800,  and  get  them  renewed,  and  put  into  one 
note  of  $  I2S0,  signed  by  the  said  Bingham  and  the  said  Plain- 
tiff as  his  surety  ?  And  whether  or  no  the  same  note  was 
again  renewed  at  the  said  Bank  on  or  about  the  6th  day  of 
March,  A.  D.  1838,  the  said  Bingham  paying  the  interest,  and 
signed  by  the  said  Bingham  and  the  Plaintiff  as  his  surety  ? 

(4th).  Whether  or  no  the  Plaintiff  did  obtain  a  loan  at 
the  said  Bank  of  $1250,  on  or  about  the  6th  day  of  March, 
A.  D.  1838;  for  bis  own  use  and  benefit,  or  at  any  other  and 
what  time,  and  gave  his  note  signed  by  himself,  and  the  said 
James  H.  Bingham  as  his  surety  ?  If  so,  whether  or  no  the 
Plaintiff  did  thereafterwards,  on  or  about  the  2nd  day  of  April, 
A.  D.  1830,  execute  a  mortgage  deed  to  the  President  Direo* 
tors  and  Company  of  the  Claremont  Bank,  of  his  house  and 
lot,  which  he  then  occupied  in  the  said  Claremont,  to  secure 
the  payment  of  the  said  loan  of  $1250,  to  himself,  and  also, 
for  the  further  security  of  the  payment  of  the  other  $  1250 
note,  signed  by  him  as  surety  for  the  said  Bingham  ?  If  so, 
whether  or  no,  the  Plaintiff  did  on  or  about  the  3rd  day  of 
April,  A.  D.  1843,  pay  the  balance  due  on  the  said  note  of 
$  1250,  so  loaned  to  himself  and  for  his  own  benefit,  on  which 
the  said  Bingham  signed  as  his  surety,  and  secured  by  the  said 
mortgage  deed,  or  at  any  other  and  what  time,  and  take  up 
the  said  note  ? 

(5th).  Whether  or  no  the  said  James  H.  Bingham,  on  or 
about  the  25th  day  of  May,  A.  D.  1843,  requested  the  Pres- 
ident, Directors  and  Company  of  the  Claremont  Bank,  by 
writing  of  otherwise,  of  that  or  any  other,  and  what  date,  to 
apply  any  monies  already  not  applied,  received,  or  which  should 
thereafter  be  received  on  his  account  by  the  said  Bank,  to  the 
payment  of  the  said  note  of  $1250,  signed  by  the  Plaintiff  as 
surety  for  the  said  Bingham,  as  set  forth  in  this  bill  ?  If  so> 
whether  or  no  the  said  order  or  direction  was  afterwards,  on 
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or  about  the  30th  day  of  the  said  May,  presented  to  the  said 
Bank  for  acceptance,  with  a  request  that  the  application  should 
be  made  agreeable  to  the  said  direction  ?  And  whether  or  no 
there  were  not  monies  then  in  the  said  Bank,  received  on  the 
said  Bingham's  account,  not  applied  on  any  of  the  said  Bing- 
ham's liabilities,  sufficient  to  pay  and  discharge  the  said  note 
of  |)1250,  or  any  part  thereof,  and  how  much  had  the  said 
Bank  received  and  not  applied  ?  And  whether  or  no  the  said 
President,  Directors  and  Company  did  n^lect  and  refuse  to 
make  such  application,  and  all  sums  thereafter  received  ? 

(6th).  Whether  or  no  the  PlaintiflT,  by  himself  or  his  agent, 
on  or  about  the  6th  day  of  June,  A.  D.  1843,  did  again  notify 
the  said  President,  Directors  and  Company  to  apply  the  monies, 
collected  on  the  said  Bingham's  said  collateral  securities,  to 
the  said  note  of  $1250,  so  signed  by  the  plaintiff,  as  surety 
for  the  said  Bingham,  and  also,  to  hold  and  retain  the  said 
collateral  securities,  so  pledged  by  the  said  Bingham,  as  before 
set  forth,  for  the  plaintiffs  benefit  and  security  ? 

(7  th).  Whether  or  no  the  said  President,  Directors  and 
Company,  and  the  said  Briggs  and  Stevens,  or  either,  or 
which  of  them,  on  or  about  the  aforesaid  22nd  day  of  No- 
vember, A.  D.  1843,  did  enter  into  an  arrangement,  without 
the  knowledge  and  consent  of  the  plaintiff,  whereby  the  said 
President,  Directors  and  Company  did  then  and  there,  at  the 
request  of  the  said  Briggs  and  Stevens,  or  otherwise,  apply 
and  appropriate  the  aforesaid  sum  $1256.88,  so  deposited  by 
the  plaintiff,  as  collateral  security  as  aforesaid,  to  the  said  Pres- 
ident^ Directors  and  Company,  as  set  forth  in  the  said  bill,  to 
the  said  Bingham's  debts  and  liabilities,  secured  by  the  said 
Patridge  and  Wentworth  notes,  and  deliver  over  to  the  said 
Briggs  and  Stevens  the  said  demands  against  the  said  Pat- 
ridge and  Wentworth?  If  so,  whether  or  no,  the  sum  due 
on  the  said  Patridge  and  Wentworth  demands,  was  not  more 
than  sufficient  to  pay  and  discharge  all  the  said  Bingham's 
debts  and  liabilities  to  the  said  Bank,  for  which  the  said  de- 


MAY  TERM,  1845.  599 


Kittredge  v.  The  Claremont  Bank. 


mands  were  pledged  ?  And  whether  or  no  the  said  President, 
Directors  and  Company  did  then  deliver  over  to  the  said  Briggs 
and  Stevens,  or  either,  or  which  of  them,  all  the  notes  and  obli- 
gations in  favor  of  the  said  President,  Directors  and  Company, 
against  the  said  Bingham,  including  the  said  $1250  note, 
signed  by  the  plaintiff  as  Bingham's  surety  ?  If  so,  what 
notes,  obligations,  or  evidences  of  debts  were  so  delivered 
over,  and  what  has  become  of  them  ? 

(8th).  Whether  or  no  the  said  Patridge  and  Wentworth's 
demands  have  since  been  collected,  or  any  part  thereof,  and 
how  much  ? 

(9th).  Whether  or  no  the  plaintiff  has  not,  at  divers  times, 
requested  the  said  President,  Directors  and  Company  of  the 
Claremont  Bank,  to  make  the  application  of  the  monies  col- 
lected on  the  said  Bingham's  collateral  securities,  in  payment 
of  the  said  $1250  note,  and  retain  the  said  collateral  security 
for  his  indemnity,  in  case  he  had  it  to  pay  ? 

The  Bill  prays  that  the  said  Bank  may  be  decreed  to  pay 
back  to  the  plaintiff,  the  said  sum  of  $1256.88,  with  the 
lawful  interest  thereon,  and  all  damages  he  may  have  sus- 
tained in  the  premises,  and  that  the  plaintiff  may  be  forever 
discharged  from  all  liability  on  the  said  note,  or  that  the  said 
Bank  be  made  responsible  and  chargeable  for  the  said  demands 
against  the  said  Patridge  and  Wentworth,  to  be  paid  over 
when  collected,  for  the  use  and  benefit  of  the  plaintiff,  to  the 

■ 

amount  of  the  said  $1256.88,  and  interest  thereon,  with  due 
damages ;  or,  that  the  said  Briggs  and  Stevens  be  decreed  to 
pay  over  the  same  to  the  plaintiff,  or  retain  the  said  Patridge 
and  Wentworth  demands,  to  be  received  and  collected  by 
them,  and  pay  over  to  the  plaintiff  the  aforesaid  sum  of 
$15256.88,  and  the  lawful  interest  on  the  same,  and  find 
surety  for  the  performance  of  the  same ;  and  for  such  further 
or  other  relief  in  the  premises  as  the  nature  and  circumstances 
of  the  case  may  require. 
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The  Answer  of  the  President;  Directors,  and  Company 
of  the  Claremont  Bank,  set  forth,  that  the  aaid  coinplaiii* 
ant  filed  his  petition  in  Bankruptcy  on  June  9Ui,  1842, 
and  afterwards,  on  July  20th,  1842,  he  was  declared  a 
bankrupt,  and  John  D.  Prentiss,  of  Claremont,  was  duly 
appointed  assignee  of  all  his  property,  and  rights  of  property* 
That,  as  the  pretended  claim,  set  up  in  and  by  the  said  bill, 
appears  by  the  said  bill  to  have  accrued  before  the  filing  of 
the  said  complainant's  petition,  these  defendants  are  ad- 
vised, that  the  said  complainant's  right  and  interest  to  the 
said  pretended  claim  were,  at  the  time  of  the  decree  of  the 
said  Court,  appointing  the  said  assignee,  and  now  are,  vested 
in  the  said  assignee,  and  not  in  the  said  complainant,  and 
these  defendants  claim  the  same  benefit  from  the  facts  above 
stated,  as  if  they  had  set  forth  the  same  by  way  of  plea  in 
this  cause,  and  for  the  reasons,  and  under  the  circumstances 
aforesaid,  they  are  advised,  and  insist  that  the  said  complain- 
ant is  not  entitled  to  any  relief  against  them,  touching  the 
matters  complained  of  in  the  said  bilL 

The  answers  to  the  interrogatories  in  the  bill,  which  were 
excepted  to  by  the  plaintiff*,  were  as  follows : 

(1st.)  In  answer  to  the  first  interrogatory,  contained  in  the 
bill  of  complaint  aforesaid,  the  defendants  say ;  that  it  appears 
from  the  books  of  the  said  bank,  that  on  the  22d  day  of  Novem- 
ber, A.  D.  1835,  a  note  signed  by  James  H.  Bingham,  and 
Thomas  B.  Kittredge,  both  as  principals,  for  the  sum  of 
$450,  was  discounted  at  the  said  bank ;  and  that  on  the 
19th  day  of  January,  A.  D.  1836,  another  note  signed  by 
James  H.  Bingham,  and  Thomas  B.  Kittredge,  both  as  prin- 
cipals, for  the  sum  of  $800,  was  discounted  at  the  said  bank ; 
and  that  on  the  22d  day  of  August,  A.  D.  1837,  the  afore- 
said note  for  $450  was  paid ;  and  on  the  same  day  another 
note,  signed  by  the  said  Bingham  and  Kittredge,  both  as  prin- 
cipals, was  discounted  at  the  said  bank  for  the  sum  of  $450. 
That  on  the  29th  day  of  August,  A.  D.  1837,  the  aforesaid 
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note  for  the  sum  of  $800,  was  paid  to  the  said  bank,  and  on 
the  same  day,  a  note  for  the  same  sum,  signed  by  the  said 
Bingham  and  Kittredge,  both  as  principals,  was  discounted  at 
the  said  bank ;  but  whether  the  said  loans,  or  any  of  them 
were  for  the  sole  benefit  of  the  said  Bipgham,  these  defend- 
ants cannot  state,  and  have  not  the  means  of  stating,  as  the 
fiict  does  not  appear  on  the  books  of  the  said  bank. 

(3nd.)  And  these  defendants,  in  answer  to  the  second  inter- 
rogatory, say :  That  on  the  15th  day  of  August,  A.  D.  1837, 
the  said  Bingham  was  indebted  to  the  said  bank  in  the  sum 
of  $4,750  on  discounted  notes,  and  in  the  fiirther  sum  of 
$9,337.91,  on  cash  notes;  one  of  the  said  cash  notes  of  $2^000, 
was  signed  by  the  said  Bingham  and  William  A.  Kent,  and 
Greoige  Kent, — amounting  in  the  whole  to  the  sum  of  $14,- 
087.91.  The  said  sum  of  $4,750  was  made  up  of  the  fol- 
lowing notes,  viz. :  A  note  signed  by  the  said  Bingham,  and 
James  Tewksbury,  both  as  principals,  dated  December  13th, 
A.  D.  1836,  for  $1000;  a  note  signed  by  the  said  Bingham 
and  Kittredge,  both  as  principals^  dated  January  19th,  A.  D. 
1836,  for  $800 ;  a  note  signed  by  the  said  Bingham  and 
Kittredge,  as  principals,  dated  December  22nd,  A.  D.  1835, 
for  $450 ;  a  note  signed  by  the  said  Bingham  and  Roswell 
Elmer  and  Austin  Tyler,  all  as  principals,  for  $2,500,  dated 
May  17th,  A.  D.  1836.  That  whether  the  said  bank  called 
on  the  said  Bingham  for  additional  security,  or  whether  it  was 
otherwise  furnished,  these  defendants  cannot  state,  and  have 
not  the  means  of  stating.  That  on  the  15th  day  of  August, 
A.  D.  1837,  the  said  Bingham  assigned  and  transferred  to  the 
said  bank  one  note  signed  by  Samuel  Patridge,  of  Pottsdam, 
in  the  State  of  New  York,  payable  to  the  said  Bingham  or 
his  order,  on  which  there  was  then  due  about  $10,789.09, 
and  another  note  signed  by  Asa  Went  worth,  Jr.,  of  Rocking- 
ham, in  the  State  of  Vermont,  payable  to  the  said  Bingham, 
or  his  order,  on  which  was  then  due  about  the  sum  of  $5,000, 
as  collateral  security  for  what  the  said  Bingham  was  then  owing 
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the  said  bank.  As  to  the  responsibility  of  the  said  Patridge^ 
these  defendants  say,  that  they  have  repeatedly  pressed  the 
said  Patridge  for  payment,  but  have  never  been  able  to  collect 
more  than  what  will  hereafter  appear.  It  was  supposed  by 
the  bank,  that  Patridge  desired  to  be  sued,  so  as  to  compel 
the  bank  to  take  on  their  execution  his  real  estate.  The  bank 
were  often  requested  and  urged  by  the  said  Briggs  to  collect 
the  said  note.  The  bank  knew  nothing,  personally,  of  him. 
As  to  the  responsibility  of  the  said  Wentworth,  they  say  that 
he  was  supposed  to  be  responsible,  but  they  could  not  get 
payment  from  him,  but  finally  succeeded  in  getting  collateral 
security  for  a  considerable  portion  of  the  debt,^y  consenting 
to  delay. 

(13th).  In  answer  to  the  thirteenth  interrogatory,  these 
defendants  say ;  That  on  the  22nd  day  of  November,  A.  D. 
1843,  the  said  Bank,  with  the  knowledge  and  consent  of  the 
said  Bri^s,  did  apply  the  said  sum  of  j^  1,256.88,  deposited 
in  the  said  Bank  by  the  said  ICittredge,  to  the  payment  of  the 
note  of  $  1 ,250,  signed  by  Bingham  as  principal,  and  Kittredge 
as  surety,  agreeably  to  the  receipt,  dated  on  the  third  day  of 
April,  A.  D.  1843,  given  by  the  Cashier  on  behalf  of  the 
Bank,  to  the  said  Kittredge  for  the  said  sum ;  by  which  receipt 
the  Bank  reserved  to  themselves,  the  right  to  use  the  said  de- 
posit, by  paying  the  same  on  the  said  note,  as  they  should 
judge  proper.  The  sums  due  on  the  Patridge  and  Went- 
worth notes  were  more  than  sufficient  to  discharge  the  debts 
for  which  they  were  pledged  by  Bingham  to  the  Bank.  The 
Bank  did  not  then,  or  at  any  other  time,  deliver  to  the  said 
Briggs  and  Stevens,  or  either  of  them,  any  notes  or  obligations 
whatever,  in  favor  of  the  Bank,  against  the  said  Bingham,  ex- 
cepting the  Eton  Brainard  note  and  mortgage  before  men- 
tioned, which  sometime  afterwards  was  delivered  by  the  Bank 
to  the  said  Briggs,  he  having  an  assignment  of  Bingham's 
interest  in  the  note  and  mortgage,  and  producing  to  the  said 
Bank  an  order  from  the  said  Bingham  for  the  delivery  thereof 
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to  him ;  nor  did  the  Bank  ever  deliver  to  the  said  Briggs  and 
Stevens,  or  either  of  them,  the  said  note  of  $1,350.  The 
said  plaintiff's  $1,250  note  is  at  the  Bank. 

In  answer  to  the  fifteenth  interrogatory,  these  defendants 
say :  That  the  said  Kittredge  has  often  made  such  requests 
to  the  Bank. 

And  these  defendants  deny  all  and  all  manner  of  unlawful 
combination  and  confederacy,  wherewith  they  are  by  the  said 
Bill  charged,  without  this,  that  if  there  is  any  other  matter, 
cause,  or  thing,  in  the  said  Complainant's  said  Bill  of  Complaint 
contained,  material,  or  necessary  for  these  defendants  to  make 
answer  unto,  and  not  herein  and  hereby  well  and  sufficiently 
answered,  confessed,  traversed,  and  avoided  or  denied,  it  is 
true  to  the  knowledge  or  beUef  of  these  defendants. 

All  which  matters  and  things,  these  defendants  are  ready 
and  willing  to  aver,  maintain  and  prove,  as  this  Honorable 
Court  shall  direct ;  and  humbly  pray  to  be  hence  dismissed, 
with  their  reasonable  costs  and  charges  in  this  behalf,  most 
wrongfully  sustained. 

The  Answer  of  William  Briggs  and  Enos  Stevens  corres- 
ponded, in  substance,  to  the  answer  of  the  Claremont  Bank. 
The  Plea  was  also  the  same.  Their  Answers  to  the  interrog- 
atories of  the  Plaintiff,  which  were  objected  to  by  him,  were 
as  follows :  1.  In  answer  to  the  first  interrogatory,  they  say  : 
That  they  have  no  knowledge  as  to  the  matters  and  things  in  the 
said  interrogatories  contained,  excepting  what  they  have  drawn 
from  the  answer  of  the  said  Bank,  to  the  said  Plaintiff^s  said  Bill. 

(2nd).  In  answer  to  the  second  interrogatory,  they  say : 
That  they  have  heard  from  the  said  Claremont  Bank,  and 
from  the  said  Bingham,  that  the  said  Bingham  was  indebted 
to  the  said  Bank,  on  the  15th  day  of  August,  A.  D.  1837, 
but  do  not  know  the  amount  of  the  said  indebtedness.  And 
whether  any  notes  signed  by  the  said  Kittredge  and  Bing- 
ham,  made  any  part  of  the  said  indebtedness, — that  they  have 
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no  doubt  that  the  said  Patridge  and  Wentworth  notes  were 
by  the  said  Bingham  transferred  to  the  said  Claremont  Bank^ 
as  collateral  security  for  what  he  then  owed  the  Bank,  and 
the  said  Wentworth  and  Patridge  were,  as  these  defendants 
believe,  then  reputed  to  be  responsible. 

(3rd).  In  answer  to  the  third  interrc^tory,  they  say: 
That  they  have  no  knowledge  as  to  any  matters  inquired  of 
in  the  said  interrogatory. 

(4th).     No  knowledge. 

(6th).  In  answer  to  the  sixth  interrogatory,  they  say: 
That  on  or  near  the  II th  day  of  February,  A.  D.  1841, 
the  said  Dutton,  Tyler  and  Eastman,  with  the  knowledge 
and  approval  of  the  said  Claremont  Bank,  did  transfer 
to  these  defendants  all  their  interest  in  the  Patridge  and 
Wentworth  notes,  and  also  conveyed  to  them  several  parcels 
of  real  estate,  including  a  mortgage  against  Prentice  ShoUes ; 
the  consideration  for  all  which,  was  the  assumption  by 
these  defendants  of  certain  liabilities  for  the  said  Bingham, 
which  they,  the  said  Dutton,  Tyler  and  Eastman,  had  thereto- 
fore assumed  to  the  Bank,  and  also  certain  other  liabilities 
for  the  said  Bingham,  which  they,  the  said  Dutton,  Tyler, 
and  Eastman,  had  theretofore  assumed  for  the  said  Bingham, 
the  whole  amounting  to  about  $14,000;  and  the  transfer 
and  conveyance  from  the  said  Dutton,  Eastman  and  Tyler 
was  an  absolute  and  unconditional  sale,  made  with  the  knowl* 
edge  and  consent  of  the  said  Bingham,  and  by  an  instru- 
ment in  his  own  hand-writing. 

(lOth  and  llth).  In  answer  to  the  tenth  and  eleventh  in- 
terrogatories, they  say:  That  they  have  no  knowledge  of  the 
matters  in  the  said  interrogatories  inquired  about. 

In  answer  to  the  twelfth  interrogatory,  they  say :  That  on 
or  near  the  22nd  of  November,  A.  D.  1843,  the  sum  of  about 
$7,200,  remained  uncollected  on  the  Patridge  demand,  and 
about  $800  on  the  Wentworth  note. 
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(13th).  Their  answer  to  the  thirleenih  interrogatory,  was 
identical  with  that  of  the  Claremont  Bank. 

As  to  the  fourteenth  and  fifteenth  interrogatories,  they  say  : 
That  they  know  nothing  aboat  the  matters  inquired  of  in  the 
said  interrogatories. 

To  the  sufficiency  of  the  Answer  by  the  bank  the  plaintiff 
filed  the  following  exceptions : 

1st.  For  that  the  Bank,  in  their  answer  to  the  first  interrog- 
atory, have  not  answered  and  set  forth  to  the  best  and  utmost 
of  their  knowledge,  remembrance,  information  and  belief, 
whether  or  no  the  loans  of  the  $450  and  $800  were  made 
for  said  Bingham's  benefit  —  but  their  answer,  to  wit :  "  from 
the  appearance  of  the  said  books  of  the  said  bank  "  alone  is 
insufficient. 

2nd.  For  that  the  said  bank,  in  their  answer  to  the  second 
and  general  interrogatories,  and  the  allegations  in  the  bill, 
ha?e  not  answered  and  set  forth  to  the  best  and  utmost 
of  their  knowledge,  remembrance,  information  and  belief, 
whether  or  no  it  has  been  the  custom  and  usage  of  the  Bank, 
in  taking  notes,  for  all  the  signers  to  execute  the  notes  as 
principals  —  and  why  they  are  so  taken  ?  And  whether  or 
no,  said  two  notes  of  $450  and  $800,  were  not,  at  all  times, 
reckoned  and  accounted  by  the  Bank  as  Bingham's  debts, 
and  included  in  said  Bingham's  debts,  secured  by  the  Par- 
tridge and  Wentworth  notes.  Whether  or  no  the  said 
Partridge  and  Wentworth  notes  were  payable  on  demand  and 
interest ;  whether  or  no,  they  -were  dated,  and  what  date ; 
whether  or  no,  according  to  the  best  of  their  information  and 
belief,  said  notes  were  good  and  available  at  the  time  (when 
they  were  transferred  to  said  bank,)  and  the  makers  thereof 
good  and  responsible  ?  And  for  that  the  said  Bank  has  set 
forth  their  supposition  that  Partridge  desired  to  be  sued,  so  as 
to  compel  said  Bank  to  take  his  real  estate  on  their  execu- 
tion, but  have  not  stated  any  reasons  for  said  supposition, 
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and  do  not  set  forth  what  means  and  diligence  they  took  to 
collect  said  notes. 

dd.  For  that  the  said  bank  have  not  to  the  best  and  utmost 
of  their  knowledge,  remembrance,  information  and  belief, 
answered  and  set  forth,  whether  or  no  it  has  been  the  cus* 
torn  and  usage  of  the  Bank,  when  a  note  has  been  renewed, 
to  make  an  entry  on  their  books,  "  paid,"  instead  of  ^^  re- 
newed," and  for  a  renewed  note,  to  enter  it  as  a  new 
loan  ?  whether  or  no,  minutes  and  records  were  kept  of  the 
meetings  and  doings  of  the  directors,  and  of  notes  received 
and  discounted  ?  And  whether  or  no,  the  entries  on  their 
books  show,  who  paid  the  interest  on  notes  delayed,  re- 
newed or  discounted?  And  said  Bank  has  not  answered 
whether,  according  to  the  best  of  their  information  and  belief, 
said  Bingham  did  pay  up  the  interest  and  discounts  on  said 
notes  of  $450  and  $800,  and  got  them  renewed  and  put  into 
one  note  of  $  1250,  signed  by  said  Bingham  and  said  orator 
as  his  surety,  and  whether  or  no  the  same  note  was  again  re- 
newed at  said  bank  on  or  about  the  6th  day  of  March,  A.  D. 
1838,  said  Bingham  paying  the  interest,  and  signed  by  said 
Bingham  and  said  orator  as  his  surety  ? 

5th.  For  that  the  said  Bank  have  not,  to  the  best  and 
utmost  of  their  knowledge,  remembrance,  information  and 
belief,  made  ^<  a  full,  true,  direct  and  perfect  answer  "  to  the 
charges  and  allegations  in  the  bill  of  complaint  and  interrogated 
about  in  the  thirteenth  and  general  interrogatories.  Wheth- 
er or  no,  an  arrangement  or  settlement  was  made  between 
the  Bank  and  the  said  Bri^s  and  Stevens,  or  either,  and 
which  of  them,  in  relation  to  said  Bingham's  debts  and  lia- 
bilities to  said  Bank,  on  the  22d  day  of  November,  A.  D. 
1843,  and  what  that  arrangement  or  settlement  was — and 
what  said  Bingham's  liabilities  were  at  said  Bank ;  whether 
or  no,  the  note  of  $1250,  signed  by  Kittredge  as  surety  for 
Bingham,  and  for  which  the  sum  of  $1256.88,  was  depos- 
ited as  collateral  security  by  said  Kittredge,  was  accounted 
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as  a  debt  of  said  Bingham,  and  adjusted  as  such,  in  such  set- 
tlement; and  what  amount  of  collateral  securities  pledged 
by  said  Bingham  remained  over  and  above  the  payment 
of  all  said  Bingham's  debts  to  said  Bank.  And  whether 
or  no,  the  balance,  or  evidences  of  such  balance^  was  paid 
or  delivered  over  to  said  Briggs  and  Stevens,  or  either  and 
which  of  them,  or  applied  to  any  other  liabilities,  and  what 
other  1  And  whether  or  no,  the  sums  due  oh  the  said  Par- 
tridge and  Wentworth  demands,  were  more  than  sufficient 
to  discbarge  said  Bingham's  debts,  not  including  the  said 
sum  of  $1256.88?  Whether  or  no  this  settlement  was 
made  and  arranged  without  the  knowledge  and  consent  of 
the  said  Kittredge?  Whether  or  no,  the  said  Bank  did 
deliver  over  the  said  Partridge  and  Wentworh  demands  to 
the  said  Briggs  and  Stevens,  or  either  and  which  of  them, 
without  the  knowledge  and  consent  of  the  said  Kittredge,  for 
what  purpose,  and  under  what  conditions  and  arrangements  ? 

6th.  For  that  the  said  bank  have  not  answered  and  set 
forth  the  matters  and  things  inquired  about  in  the  fifteenth 
interrogatory,  without  referring  to  said  interrogatory,  which  is 
insufficient. 

In  all  of  which  particulars,  the  said  complainant  excepts  to 
the  answer  of  the  said  president^  directors  and  company  of 
the  Claremont  Bank,  as  evasive,  imperfect,  and  insufficient, 
and  hereby  prays  that  said  president,  directors  and  company 
of  the  Claremont  Bank,  may  be  compelled  to  put  in  a  full  and 
sufficient  answer  thereto. 

The  following  exceptions  were  filed  to  the  answer  of  Briggs 
and  Stevens. 

(1st).  For  that  the  said  Briggs  and  Stevens  have  not  suf- 
ficiently set  forth  the  matters  and  things  inquired  about,  under 
the  first  interrogatory  in  the  said  Bill,  and  that  their  knowledge 
of  the  matters  and  things  therein  inquired  about,  drawn  from 
the  answers  of  the  Bank,  is  insufficient. 

(2nd).    For  that  the  said  Briggs  and  Stevens  have  not,  to 
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the  best  and  utmost  of  their  knowledge,  remembrance,  infor- 
mation, and  belief,  answered  and  set  forth  under  the  second 
interrogatory.  The  statement  that  they  have  "  no  doubt  they 
were  transferred  as  collateral  security/'  is  insufficient,  without 
a  full  and  direct  answer,  as  to  their  knowledge,  remembrance, 
information,  and  belief. 

(3rd).  For  that  the  said  Briggs  and  Stevens  have  not  set 
forth  the  matters  and  things  inquired  about  in  the  3d,  4tb, 
loth,  1 1th,  14th,  and  15th  interrogatories,  nor  of  their  infor- 
mation and  belief  thereof,  and  that  a  reference  to  the  matters 
and  things  inquired  about,  without  setting  forth  the  same  or 
substance  thereof,  is  insufficient. 

(4th).  For  that  the  said  Brig^  and  Stevens  have  not,  to 
the  best  and  utmost  of  their  knowledge,  remembrance,  infor- 
mation and  belief,  fully  answered  and  set  forth  the  matters 
and  things  inquired  about  in  the  6th  interrogatory,  to  wit, 
<<  what  interest  was  assigned,  and  for  what  purpose  was  it 
done,  and  for  what  consideration  ?"  The  answer  being  in- 
sufficient to  state  ^^  certain  liabilities  for  the  said  Bingham, 
which  they,  the  said  Dutton,  Tyler  and  Eastman,  had  thereto- 
fore assumed,"  &c.,  without  answering  and  setting  forth  what 
those  other  liabilities  were,  and  their  amount. 

(5th).  For  that  the  said  Briggs  and  Stevens  have  not,  to 
the  best  and  utmost  of  their  knowledge,  remembrance,  infor- 
mation and  belief,  fully  answered  the  matters  and  things  al- 
leged in  the  said  Bill  of  Complaint,  and  interrogated  under 
the  13th  and  general  interrogatories. 

(6th).  For  that  the  said  Briggs  and  Stevens  have  not,  to 
the  best  and  utmost  of  their  knowledge,  remembrance,  infor- 
mation and  belief,  answered  and  set  forth  as  inquired  about 
in  the  14th  interrogatory,  but  they  have  neglected  and  refused 
to  answer  the  same,  or  to  set  forth  the  matters  and  things 
therein  inquired  about. 

(7th)  For  that  the  said  Briggs  and  Stevens  have  not,  to 
the  best  and  utmost  of  their  knowledge,  remembrance,  infor- 
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mation  and  belief^  answered  or  pretended  to  answer,  the  mat- 
ters and  things  alleged  and  charged  in  the  Bill,  but  have  con- 
fined their  answers  exclusively  upon  the  interrogatories  in  the 
said  Bill,  without  sufficiently  setting  forth  the  subject  matters 
inquired  about. 

In  all  which  particulars,  the  said  Complainant  excepts  to 
the  joint  Answers  of  the  said  Briggs  and  Stevens,  as  evasive, 
imperfect  and  insufficient,  and  hereby  prays  that  the  said 
Briggs  and  Stevens  may  be  compelled  to  put  in  full  and  suffi- 
cient answers  thereto. 

STORY,  J.  Some  suggestion  has  been  made  in  relation 
to  the  application  made  to  amend  the  Bill  at  the  same  time 
that  exceptions  were  filed,  as  if  it  imported  a  positive  irregu- 
larity. But  this  is  not  so ;  for  it  is  entirely  competent  for  the 
Court,  in  order  to  avoid  unnecessary  delays,  to  grant  leave  to 
amend  the  Bill,  and,  if  the  exceptions  are  allowed,  to  require 
the  defendants  to  answer  the  amended  matter  and  the  excep- 
tions at  the  same  time,  allowing  a  suitable  time  to  accomplish 
the  same. 

An  objection  has  been  taken  as  preliminary  in  its  nature, 
and  superseding  the  examination  of  the  exceptions,  if  it  be 
sustained  by  the  Court.  The  objection  is,  that  the  plaintiff 
became  bankrupt,  and  obtained  his  discharge  before  the  pres- 
ent suit  was  brought,  and  that  his  assignee  is  a  proper  party 
to  the  suit.  It  might  be  sufficient  to  say,  that  in  the  present 
stage  of  these  proceedings,  upon  exceptions  to  the  answer, 
the  objection  does  not  properly  arise,  for  as  the  defendants 
have  consented  to  answer,  and  have  not  taken  the  objection 
of  bankruptcy  in  limine,  by  way  of  plea,  but  have  consented 
to  answer,  they  ought  to  answer  fully  to  the  merits.  But  in 
truth,  there  is  nothing  in  the  objection  itself,  with  reference 
to  the  gravamen  of  the  present  Bill.  The  plaintiff  became 
a  bankrupt  in  July,  1842 ;  and  the  cause  of  action,  as  stated 
in  the  Bill,  arose  from  transactions  originating  in  April,  1843, 
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and  from  a  misapplication  of  monieSy  on  which  the  assignee 
had  and  could  have  no  interest  under  the  bankruptcy.  These 
monies  did  not  constitute  any  part  of  the  assets  of  the  bank- 
rupt before  his  bankruptcy. 

The  defendants  have  declined  arguing  the  exceptions,  and 
it  seems  to  me  very  properly,  for,  in  substance,  they  are  all 
well  founded.  For  the  most  part  they  &1I  within  the  reason* 
ing  of  the  case  of  Byam  v.  BrooJcif  (1  Story,  R.  296),  and  most 
of  the  cases  cited  by  Story,  in  Equity  Plead.  ^  854,  ^  855, 
and  ^  855,  a.  It  does  not  seem  necessary  to  make  any  dis- 
tinction between  the  answer  of  the  Bank,  and  the  joint  an- 
swer of  Briggs  and  Stevens,  as  to  the  nature  and  character 
of  the  exceptions. 

I  shall,  therefore,  allow  the  exceptions ;  and  as  the  amend- 
ments were  received  by  the  District  Judge,  I  presume,  that 
they  were  deemed  by  him  as  proper  foundation  for  leave,  to 
amend ;  and  therefore  I  shall  direct  that  the  amendments 
and  the  exceptions  be  answered  by  the  defendants  on  the 
Rule  day  (the  first  Monday)  in  September  next,  unless  further 
time  shall  then  be  allowed  by  the  District  Judge.  Neither 
party,  however,  is  entitled  to  costs,  for  both  parties  have 
placed  themselves  in  a  predicament  to  require  the  Court  to 
abstain  from  the  allowance ;  the  defendant  by  asking  for  leave 
to  amend,  and  the  defendants  by  filing  insufficient  answers. 


CIRCUIT  COURT   OF  THE  UNITED  STATES. 


Bpxm%  Cirniit. 


MA1N£,   MAT  TEBM,    1845,   AT   PORTLAND. 


MPOftB  5  ~^^  ^9^3F-^  STORY,  AfTOciate  Jastice  of  the  Sapreme  Court. 


Hon.  ASHUR  WARE,  District  Jadge. 


Samuel  Veazie  v.  Nathasiel  L.  Willlims. 

WasRC  oertam  Mill  Pririlegee  belon^ngr  to  the  Defendasti  w#re  told  at 
anetioB  by  H,  as  tlieir  agant,  to  the  Plaintiff,  and,  after  the  lapee  of  &▼« 
yeare,  when  the  property  had  greatly  deteriorated,  the  Plaintiff  brought 
the  preeent  fiill  in  Equity,  charging  that  H  had,  by  Bham-bidi,  fraudu- 
lently enhanced  the  price  far  beyond  the  real  value  ^  the  property ;  Imt 
not  charging  the  Defendants  with  knowledge  and  connivance  with  him, 
at  the  time  of  the  sale,  —  It  vhu  held^  That,  as  the  false  bidding  by  the 
auctioneer  was  unauthorized  by  the  seller,  it  would  not  avoid  the  sale, 
althon^  it  would  be  a  good  ground  of  aoftion  againat  the  auctioneer  for 
damages ;  that  H  ought  to  have  been  made  a  party  to  the  Bill ;  and  that 
the  lapse  of  such  a  length  of  time  was,  under  the  circumstances,  a  bar  to 
the  present  suit. 

A  relesse  of  all  liability  in  the  premises  having  been  executed  by  the  Plain- 
tiff to  the  auctioneer,  —  It  toas  hdd^  That  it  was  a  release  of  his  princi- 
pals, the  Defendants. 

When,  at  an  auction  sale,  all  the  bidders,  eieept  the  purchaser,  are  by-bid- 
ders secretly  employed  by  the  seller,  and  the  judgment  of  the  purchaser 
is  improperly  influenced  by  their  bids,  the  sale  is  a  fraud,  against  which 
Equity  wiU  relieve  the  purchaser.  But  when  there  are  real  bidders  as 
well  as  sham  bidders,  and  the  last  bid  before  the  purchaser's  is  a  real  bid, 
and  the  judgment  of  the  real  bidders  and  the  purchaser  has  not  been 
blinded  by  the  sham  bidders,  the  sale  is  valid. 
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A  pnrehaae  by  an  anctioneer,  for  himself,  at  a  sale  made  by  him  in  behalf 
of  his  principal,  is  not  Toid,  but  voidable  by  the  principal ;  but  third  per- 
sons cannot  question  the  sale. 

A  release  of  the  party  primarily  liable  is  a  release  of  all  parties  who  are 
secondarily  liable,  at  law,  and  especially  in  Equity. 

Lapse  of  time  is  a  sufficient  bar  to  a  Bill  in  Equity  to  rescind  a  sale  on  ae- 
count  of  fraud,  where  the  Platntiff  might  have  acquainted  himself,  at  the 
time  of  the  sale,  with  the  facts,  and  especially  if  the  circumstances  be 
greatly  changed,  and  the  evidence  be  lost,  or  obscured. 

It  is  the  common  practice  not  to  allow  costs  to  the  prerailing  party,  where 
the  District  Judge  differs  from  the  Circuit  Judge. 

Bill  in  Equitf.    The  substance  of  the  original  bill  and  an- 
swer, will  be  found  on  page  54,  of  this  volume. 

The  plaintiff  afterwards  filed  a  supplemental  bill^  which 
stated  in  substance^  that  after  the  replication  of  the  plaintiff  had 
been  filed,  and  after  the  time  for  taking  testimony  had  expired, 
but  before  publication,  the  counsel  of  the  defendants  applied  to 
the  counsel  of  the  plaintiff  to  admit  the  execution  and  deliv- 
ery of  a  release  by  and  from  the  plaintiff  to  Henry  A.  Head, 
who,  in  the  plaintiffs  original  bill,  was  alleged  to  have  been 
the  agent  of  these  defendants,  and  for  whose  acts  they  were 
sought  to  be  charged. 

That  hib  said  counsel,  knowing  that  a  release  had  been 
given  by  the  plaintiff  to  the  said  Head,  as  is  hereinafter  stat- 
ed, and  if  available  to  the  defendants,  could  be  introduced  by 
the  aid  of  a  cross  bill  —  to  avoid  the  delay  incident  thereto, 
consented  and  agreed,  that  the  release  which  was  not  then 
seen  by  the  said  counsel,  but  which  the  said  counsel  supposed 
truly  to  express  the  intention  of  the  parties,  might  be  referred 
to  in  the  hearing  of  the  said  original  bill,  with  the  same  effect 
as  if  it  had  been  put  in  issue  by  a  cross  bill  and  admitted  in 
the  answer. 

And  the  plaintiff  further  shows,  that  the  said  release  had 
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been  delivered  to  the  said  Head  prior  to  his  exhibiting  bis 
original  bill,  but  the  same  was  not  set  forth  therein,  because  H 
was  between  other  parties,  and  expressing  the  trae  intent  and 
meaning  of  those  parties,  as  the  plaintiff,  until  the  original  bill 
was  set  down  for  a  hearing,  supposed  it  did,  that  it  did  not 
concern  the  defendants  and  could  not  in  any  manner  affect  the 
rights  and  equities  of  the  parties  of  the  said  original  bill,  and 
that  it  was  not  discovered,  until  after  publication  had  passed 
upon  the  testimony  in  the  said  case,  that  it  could  or  did  affect 
the  rights  of  the  plaintiff.  And  that  the  said  release  is  not  alleged 
in  the  said  original  bill  to  havebeen  given,  neither  is  it  relied  up- 
on  or  set  forth  in  the  answers  of  these  defendants,  and  is  put  in 
issue  as  new  matter  by  the  aforesaid  agreement  of  Counsel. 

That  the  defendants  now  insist  that  tlie  said  release  is  a 
legal  satisfaction  of  the  injury,  whereof  the  plaintiff  in  his 
original  bill  complains,  and  that  the  same  is,  in  law  and  equi- 
ty, a  discharge  and  release,  which  enures  for  the  benefit  of 
these  defendants,  of  all  the  plaintiff's  claims  and  equities  in 
his  original  bill  preferred  against  them. 

That  the  said  Head  paid  him  no  consideration  for  the  said 
release,  and  has  made  him  no  satisfaction  for  the  loss  and  in- 
jury which  he  has  sustained,  as  set  forth  in  bis  original  bill ; 
and  that  the  said  release,  whatever  may  be  its  terms,  or  the 
legal  effect  of  it,  as  thus  expressed,  was  not  intended  by  the 
parties  to  it,  to  discharge,  or  in  any  way  or  manner  to  impair 
any  claim,  which  the  plaintiff  had  or  might  have  against  these 
defendants,  growing  out  of  their  or  the  said  Head's  acts  or 
doings  in  the  premises,  and  that  the  said  release,  if  in  its 
terms  it  imports  a  different  significance,  is  a  fraud  upon  the 
plaintiff,  and  was  so  written  by  mistake. 

That  the  said  release  was  not  given  in  pursuance  of  any 
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agreement  or  understanding  between  the  plaintiff  and  the 
said  Head ;  that  he  was  informed  by  his  counsel,  that  upon 
the  Counsel's  application  to  the  said  Head  for  a  disclosure  of 
such  facts  as  were  within  his  knowledge  respecting  the  mat- 
ters set  forth  in  the  plaintiff's  original  bill,  the  said  Head  de- 
clined to  make  a  disclosure  upon  the  ground,  that  the  plain- 
tiff might  sue  him  the  said  Head,  and  that  he  did  not  want  a 
Ia\isuit  with  the  plaintiff —  that  his  Counsel  then  assured  the 
said  Head  that  such  was  not  the  purpose  of  the  plaintiff,  but 
that  he  desired  the  proof,  for  the  sole  purpose  of  instituting 
proceedings  in  Equity  against  these  defendants,  and  that  the 
plaintiff  would  give  him  an  obligation  which  should  release 
him  from  all  suits  against  him  on  behalf  of  the  plaintiff — 
that  Head's  liability  to  these  defendants  was  at  no  time  the 
subject  of  negotiation  or  conversation,  and  that  no  indemnity 
therefrom  was  at  any  time  asked  or  offered  or  intended.  And 
the  plaintiff  is  advised,  that  the  said  release,  according  to 
the  intent  and  meaning  of  the  parties  thereunto,  was  not  in- 
tended to  express  an  acknowledgment  of  satisfaction,  or  to 
intend  any  agreement,  beyond  a  stipulation,  that  for  any  inju- 
ries which  the  plaintiff  had  sustained  in  the  premises,  his 
remedies  should  not  be  applied  against  the  said  Head  —  and 
that  the  said  release  should  be  so  construed  and  reformed. 
And  the  plaintiff  further  shows,  that  the  agreement,  in  pursu- 
ance of  which  the  said  release  was  executed,  and  the  only 
agreement  of  which  it  was  a  consummation,  was  made  be- 
tween the  Counsel  of  the  plaintiff  and  the  said  Head  —  and 
that  the  plaintiff  had  no  conversation  with  the  said  Head 
about  the  said  agreement  or  release,  but  that  his  Counsel,  in 
the  presence  of  the  magistrate  before  whom  the  said  Head 
was  called  to  give  his  deposition,  and  in  the  presence  of  the 
Attornies  of  these  defendants,  requested  one  of  the  said  mag- 
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btrates  to  write  a  release,  or  some  agreement,  the  language  of 
which  request,  the  plaintiff  could  not  now  state  and  does  not 
recollect,  and  the  plaintiff  signed,  without  inquiry,  the  paper 
so  executed." 

The  Defendants  in  their  answer  to  the  supplemental  bill  ad- 
mit that  the  said  original  bill,  and  a  replication  to  the  joint 
and  several  answer  of  these  Defendants,  were  filed  as  it  is 
stated  in  the  said  supplemental  bill,  and  the  parties  did  there- 
upon proceed  to  take  their  proofs  in  the  said  cause.  That 
after  the  time  for  taking  the  testimony  in  the  said  cause 
had  expired,  and  after  publication  thereof,  the  Counsel  of  the 
Defendants  having  discovered  from  the  answer  of  one  Head, 
who  was  examined  as  a  witness  in  the  said  cause,  to  the  sixth 
direct  interrogatory  proposed  to  him  by  the  said  Plaintiff,  that 
some  release  had  been  executed  by  the  said  Veazie  to  the 
said  Head,  touching  the  matters  in  controversy  in  the  said 
cause,  applied  to  the  said  Head  and  obtained  a  copy  of  such 
release.  Each  of  the  respondents  declares  that  he  had  not, 
and  to  the  best  of  the  knowledge,  information  and  belief  of 
each  of  them,  the  other  of  them  had  not,  nor  had  either  of 
the  solicitors  or  counsel  of  these  respondents  in  the  said  cause 
any  notice  or  knowledge  of  the  said  release,  prior  to  the  dis- 
covery thereof,  in  manner  afpresaid.  And  these  respondents 
further  answering,  admit  that  the  Counsel  of  these  respon- 
dents did  apply  to  the  Counsel  of  the  said  Veazie,  and  did 
request  him,  in  behalf  of  the  said  Veazie,  to  agree  that  the 
said  release  might  be  put  in  the  said  cause,  and  availed  of 
therein  as  if  the  same  had  been  put  in  issue  by  a  cross  bill, 
and  the  said  counsel  of  the  said  Veazie  replied  that  he 
would  so  agree,  provided  certain  facts,  which  were  then  and 
there  stated  in  writing  by  the  said  Veazie's  Counsel,  should 
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be  agreed  to,  and  accompany  the  release,  and  thereupon  the 
agreement  was  made  and  signed,  which  was  filed  in  the  said 
cause,  and  to  which  these  respondents  crave  leave  to  refer. 
The  Respondents  admit  that  the  said  release  was  not  put  in 
issue  by  the  said  original  bill,  but  these  respondents  are  wholly 
ignorant  of  the  motives  or  reasons  which  prevented  the  said 
Teazie  from  putting  the  said  release  in  issue ;  and  the  res- 
pondents admit  that  the  said  release  was  not  put  in  issue  by 
the  answer  of  these  respondents  to  the  said  original  bill,  inas- 
much as  the  respondents  were  ignorant  of  the  existence  of  the 
said  release,  at  the  time  when  their  answer  was  filed.  The 
respondents  admit,  that  they  do  now  insist,  that  the  said  re- 
lease is  a  bar  to  the  said  original  bill ;  and  that  they,  and  each 
of  them,  are  thereby  discharged  from  all  matters  of  complaint 
in  the  said  original  bill  set  forth.  The  respondents  do  not 
know  and  have  never  been  informed,  otherwise  than  as  they 
are  by  the  said  supplemental  bill,  and  cannot  set  forth  what 
consideration,  if  any,  was  paid  by  the  said  Head  to  the  said 
Veazie  for  the  said  release,  but  the  respondents  insist  and 
humbly  submit,  that  no  consideration  was  necessary  to  the 
complete  and  perfect  validity  of  the  said  release.  And  as  to 
the  intentions  of  the  said  parties,  and  their  understanding 
that  the  said  release  would  or  w<5uld  not  have  the  legal  effect 
of  discharging  these  respondents  from  the  pretended  claims 
of  the  said  Veazie,  set  forth  in  the  said  original  bill,  the  res- 
pondents, answering,  say  that  these  respondents,  and  to  the 
best  of  their  knowledge  and  belief,  the  said  Head  also,  have 
acted  in  good  faith,  as  far  as  concerns  the  said  release  ;  that 
they  nor  either  of  them  have  or  has  practised  any  fraud  or 
imposition  to  procure  the  same,  or  to  cause  any  terms  or 
language  to  be  used  therein,  which  the  said  Veazie  did  not 


MAY  TERM,  1845.  617 


Veasie  v.  WilliamB,  et  al. 


intend  to  use  ;  that  no  such  fraud,  or  imposition,  or  want  of 
good  faith  is  charged  or  averred  in  the  said  supplemental  bill ; 
that  the  respondents  are  informed  and  believe,  that  the  said 
release  was  signed  by  the  said  Veazie,  and  its  language  and 
terms  agreed  to  by  him,  in  the  presence  and  under  the  ad- 
vice of  his  counsel  learned  in  the  law,  and  were  and  are  such 
as  were  selected  by  the  person  employed  by  both  the  said 
Yeazie  and  Head  to  draw  the  said  release,  and  the  same  were 
assented  to  by  the  said  Yeazie  under  no  mistake  of  any  fact 
whatsoever.  And,  therefore,  the  respondents  do  insist  and 
submit  to  this  Honorable  Court,  that  it  is  not  competent  for 
the  said  Yeazie  to  offer  any  proof  whatever  to  control,  or 
alter,  or  effect  the  legal  import  and  effect  of  the  said  release, 
and  they  pray,  that  they  may  have  the  same  benefit  of  this 
objection  as  if  the  same  had  been  taken  by  way  of  a  plea  or 
demurrer  to  the  said  supplemental  bill.  And  as  to  the  intent 
of  the  said  Yeazie  and  Head,  and  as  to  the  agreement  be* 
tween  them,  or  the  inducements  which  led  thereto,  or  the  ob- 
jects designed  to  be  effected  by  the  said  release,  these  res- 
pondents, not  waiving  their  objection  aforesaid,  but  insisting 
thereon,  answering,  say,  that  they  have  no  knowledge  there- 
of, but  they  have  been  informed  by  the  said  Head,  and  be- 
lieve it  to  be  true,  that  before  the  said  release  was  given,  the 
duly  authorized  Attorney  of  the  said  Yeazie  had  promised, 
that  the  said  Yeazie  would  give  to  the  said  Head  a  writing, 
holding  him  the  said  Head  harmless  from  all  claims  and  de- 
mands growing  out  of,  or  connected  with  the  auction  sale  in 
the  said  original  bill  mentioned,  and  that  the  said  release  was 
subsequently  given  pursuant  to  and  in  execution  of  the  said 
promise.  But  the  respondents  do  not  believe  and  do  there- 
fore deny,  that  the  said  Head  had  any  understanding  or  ex- 
pectation, that  after  a  writing  of  indemnity  so  promised  as 
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aforesaid  should  be  executed,  be  the  said  Head  should  still 
be  liable  to  any  action  or  daim  for  damages  by  the  respon- 
dents, or  that  the  said  Head  understood  or  iszpected,  that  any 
such  conslniction  or  effect  could  or  would  be  given  to  the 
said  release,  as  would  prevent  the  same  from  holding  him 
harmless  (rom  the  claims  of  these  respondents,  and  as  to  the 
understanding  or  exceptions  of  the  said  Veazie,  the  reqxKi* 
dents  are  not  informed,  except  by  the  said  supplemental  bill, 
and  cannot  set  forth  the  same. 

And  as  to  so  much  of  the  said  supplemental  bill,  as  prays 
that  the  said  release  may  be  reformed  or  construed  otherwise 
than  according  to  its  legal  effect,  the  respondents  insist  and 
submit  that  the  said  supplemental  bill  does  not  show  any  right 
to  have  any  particular  change,  or  any  change,  made  in  the 
said  release,  and  they  may  have  the  same  benefit  of  this  ob- 
jection as  if  the  same  had  been  taken  by  way  of  plea  or  de- 
nmrrer  to  the  said  supplemental  bill. 

The  cause  came  on  to  be  heard  on  the  merits,  and  upon 
the  evidence  taken  in  support  of  the  Bill  and  Answer,  and 
was  argued  by  Rogers  and  Wthtter^  for  the  plaintiff,  and  by 
jB.  jr.  Curtiij  for  the  defendants. 

STORY,  J.  This  is  a  suit  in  Equity,  brought  under  cir- 
cumstances somewhat  peculiar  and  extraordinary.  In  Janua- 
ry, 1836,  Head,  the  auctioneer,  sold  the  mill  privileges  in 
controversy,  at  public  auction,  on  account  of  the  defendants, 
who  were  the  owners  thereof,  for  the  sura  of  $40,000, 
and  the  purchaser  at  the  sale  was  the  plaintiff,  Mr.  Veazie, 
through  an  agent  (a  Mr.  Foster),  who  bid  for  him  at  the  sale. 
According  to  the  condition  of  the  sale,  $4000  were  paid 
down  at  the  time,  and  $20  per  cent,  soon  after,  when  the 
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deed  of  conveyance  was  executed  to  Veazie,  and  the  remain- 
ing purchase  money  was  secured  by  two  notes  of  $  14.000 
each,  one  payable  in  one  year,  and  the  other  in  two  years 
from  the  date.  The  first  note  was  only  paid ;  biit  the  last 
note  is  unpaid,  but  Yeazie  paid  interest  thereon  up  to  Janua- 
ry, 1840.  Now  the  object  of  the  bill  is  to  set  aside  the  orig- 
inal sale,  and  to  l^ave  other  relief  consequent  thereon,  upon 
the  ground  of  a  fraud,  alleged  to  have  been  perpetrated  at 
the  sale,  not  by  the  defendants,  or  by  their  authority  or  con- 
nivance, but  by  Head,  the  auctioneer,  in  making  false  bids  at 
the  sale,  apparently  for  other  bidders,  against  the  plaintifi''s 
agent,  when,  in  point  of  &ct,  no  real  bid  was  made  by  any 
other  bidder,  after  the  bids  had  reached  |^20.000 ;  and  that, 
by  these  means,  the  property  was  bid  off  to  the  plaintiff  at  a 
sum  far  exceeding  its  real  value,  and  indeed  more  than 
double  its  real  value.  The  bill  alleges,  that  the  fraud  was 
not  discovered  by  the  plaintiff  until  since  January,  1840 ;  and 
the  bill  was  filed  in  July,  1841. 

The  defendants,  by  their  answers,  deny  all  intention  and 
knowledge  of  any  fraud,  and  deny  that  they  ever  authorized 
any  such  biddings  or  underbiddings  by  the  auctioneer.  And 
their  answers  are  completely  established,  on  this  point,  by  the 
entire  evidence  in  the  case ;  and,  indeed,  no  fraud  is  imputed 
to  the  defendants  personally,  but  solely  to  Head  as  their  agent 
It  18  material,  also,  to  state,  that  Head  was  authorized  by  one 
Ira  Wadleigh  to  bid  for  him  at  the  sale,  to  the  amount  of 
920,000,  and  &rther,  if  Wadleigh  should  by  a  certain  sig- 
nal, certify  to  him  so  to  do.  In  truth,  Wadleigh  and  the 
plaintiff  seem  to  have  been  the  only  real  bidders  at  the  sale, 
after  the  price  had  advanced  beyond  a  moderate  sum.  At 
that  time,  Wadleigh  and  Veazie  were  engaged  in  a  lawsuit 
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with  each  other,  respecting  some  other  mill  privileges,  upon 
which  the  present  might  seem  to  have  some  bearing ;  and 
there  was  obviously  a  serious  rivalry  between  them,  each  being 
desirous  to  become  the  purchaser  at  the  sale.  At  ohe  time 
during  the  sale,  Wadleigh  stepped  up  to  the  auctioneer,  and 
used  very  expressive  language  to  him,  not  to  bid  higher  on  his 
account,  if  he,  (the  auctioneer),  was  bidding  for  him.  Of 
this  fact  there  can  be  no  doubt;  but  at  what  stage  of  the 
biddings  this  was  done,  whether  at  the  time  when  the  biddings^ 
had  reached  but  j^  20,000,  or  when  they  had  reached  about 
$39,000,  is  a  matter  of  controversy,  and  is,  upon  the  evidence, 
involved  in  no  inconsiderable  doubt.  The  weight  of  the  evi- 
dence, in  our  judgment,  preponderates  in  favor  of  its  being 
when  the  biddings  were  about  $20,000,  or  at  most  not  much 
greater.  It  is,  however,  perfectly  clear,  that  the  bidding  be- 
yond $39,000,  was  made  by  the  auctioneer  solely  upon  his 
own  account,  and  was  not  authorized  by  Wadleigh. 

In  respect  to  the  question,  which  lies  at  the  bottom  of  the 
present  suit,  whether  a  purchaser,  who  purchases  at  a  public 
auction,  where  underbidders  are  secretly  employed  to  bid  for 
the  seller,  by  whose  bids  he  is  induced  to  bid  higher,  is  bound 
by  his  purchase,  the  authorities  are  not  in  entire  harmony. 
Lord  Mansfield,  in  Bexwell  v.  Christie,  (Cowp.  R.  395),  car- 
ried the  doctrine  to  a  large  extent,  and  held  every  such  bid- 
ding a  fraud  upon  the  purchaser,  and  that  the  sale  might  be 
avoided  therefor.  Lord  Kenyon  in  Howard  v.  Castky  (6  Term 
R.  642),  aflirmed  the  doctrine  of  Lord  Mansfield,  and  asserted 
his  reasoning  to  be  founded  ''  on  the  noblest  principles  of 
morality  and  justice,  principles  that  are  calculated  to  preserve 
honesty  between  man  and  man."  On  the  other  hand.  Lord 
Loughborough,  in  ConoUy  v.  Parsons,  (3  Ves.  Jr.  623,  note). 
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held  the  opposite  doctrine ;  at  least,  as  applicdi>le  to  cases 
where  there  was  no  absolute,  intentional  fraud.  He  said ;  ^'  I 
feel  vast  difficulty  to  compass  the  reasoning,  that  a  person 
does  not  follow  his  own  judgment,  because  other  persons  bid ; 
that  the  judgment  of  one  person  is  deluded  and  inikienced  hj 
the  bidding  of  others.  It  may  weigh,  if  A.  a  skilful  man, 
B.  a  cautious  man,  and  C.  a  wealthy  man,  are  in  competition. 
But  where  it  is  publicly  known,  that  persons  are  so  employed 
to  bid,  it  would  be  Y&y  foolish  in  any  one  to  let  himself  be 
so  influenced."  He  afterwards  added ;  ^<  It  is  not  doubted 
at  any  sale,  except  where  there  is  an  express  stipulation  to 
sell  witfaoiftt  reserve,  that  there  is  somebody  for  the  seller. 
The  buyer  goes  to  the  sale  with  this  knowledge,  that  he  shall 
not  get  the  article  under  a  {nice  the  seller  thinks  to  be  a 
reasonable  price."  Lord  Alvanley,  in  Bromley  v.  AU^  (3  Ves. 
Jr.  620),  seems  to  have  acted  upon  the  same  doctrine,  where, 
although  bidders  are  employed  by  the  seller,  yet  there  is  a 
real  bidder  immediately  before  the  purchaser. 

It  appears  to  me,  that  there  is  room  for  some  distinctions 
upon  this  subject,  wbich,  if  they  do  not  fully  reconcile  the 
cases,  are^  at  all  events,  well  adapted  to  subserve  the  purposes 
of  private  justice  and  convenience  as  well  as  public  policy. 
Where  all  the  bidders  at  the  sale,  except  the  piwdhaser,  are 
aecrelly  employed  by  the  seller,  ajnd  yet  are  apparently  real 
ladders,  and  the  purdtaser  is  mided  thereby,  and  is  induced 
to  give  a  larger  price  io  consequence  of  their  supposed  hon- 
esty and  exercise  of  judgment,  there  the  sale  ought  to  be  held 
a  fraud  upon  the  purchaser,  because  he  has  been  intentionally 
deluded  by  them.  But  where  there  are  real  bidders,  as  well 
as  secret  bidders  for  the  sellers,  there,  if  the  last  bid  before 
the  purchaser's  bid  be  a  real  bid,  and  no  intentional  dec^ 
has  been  practised  by  what  have  been  sometimes  called  decoy 
ducks,  to  mislead  or  surprise  the  judgment  or  discretion  either 
of  other  real  bidders  or  of  the  purchaser,  there  seems  to  be 

VOL.  111.  53 


622  MAINE, 

Veazie  v.  Williams,  et  al. 

a  solid  ground  to  hold  that  the  sale  is  valid,  and  for  the  very 
reasons  stated  by  Lord  Loughborough  and  Lord  Alvanley.  It 
seems  to  me,  that  Sir  William  Grant,  in  Smith  y.  Clarke,  (12 
Ves.  R.  47.7, 482),  has  pointed  out  the  true  line  of  distinction  in 
his  comments  upon  the  cases ;  and  although  he  did  not  then 
express  any  positive  opinion,  it  is  sufficiently  evident  what  his 
opinion  was  —  an  opinion  entitled  to  very  great  weight,  for 
he  was  among  the  ablest  judges  that  ever  graced  the  Courts 
of  Equity  of  England.  He  there  said ;  "  After  the  case  of 
Bramley  v.  Alij  and  what  Lord  Rosslyn  stated  to  be  his  strong 
and  clear  opinion  in  Conolly  v.  Parsons,  it  would  be  too  much 
for  me  to  say,  this  is  in  itself  a  fraud ;  unless  I  could  say, 
every  direction  by  a  vendor  to  any  person  to  bid  in  his  behalf, 
is  of  itself  such  a  fraud  as  to  vitiate  every  agreement  that 
takes  place  at  an  auction,  at  which  that  direction,  is  given. 
In  Bexwell  v.  Christie,  very  general  and  broad  principles  are 
laid  down  by  the  Court  of  King's  Bench  ;  beyond  any,  that 
the  case  immediately  before  the  Court  required.  The  subse- 
quent case,  Howard  v.  Castle,  proceeded  upon  the  ground  of 
plain  and  direct  fraud ;  Lord  Kenyon  stating,  that  it  appeared 
at  the  trial  to  be  bottomed  in  fraud  ;  that  it  was  fraud  from 
beginning  to  end.  There  was  no  real  bidder ;  and  there  were 
several  bidders  for  the  vendors.  Whenever  I  shall  be  able  to 
state  the  same  proposition  of  any  case,  I  shall  come  to  the 
same  conclusion.  But  it  is  clear.  Lord  Kenyon  had  not  al- 
ways entertained  the  same  opinion  as  to  the  doctrine  in  Bex- 
well  v.  Christie ;  for  in  Twining  v.  Morrice,  he  states,  with 
respect  to  bidders  being  employed  for  the  vendors,  that  he 
does  not  say  the  doctrine  in  Bexwell  v.  Christie  is  wrong ; 
but  every  body  knows  that  such  persons  are  constantly  em- 
ployed. In  Bramley  v.  AU,  Lord  Alvanley  expresses  his 
opinion,  that  it  is  perfectly  legal  for  a  man  to  state  a  price, 
below  which  he  would  not  permit  a  sale  ;  and  his  Lordship 
observes  that  there  is  no  difference  between  setting  up  the  lot 
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at  a  given  price,  and  employing  a  person  to  prevent  a  sale 
under  that  price ;  if  that  is  communicated. 

"  I  do  not  mean  to  state  a  proposition  so  general,  as  that  there 
can  be  no  fraud  through  the  medium  of  persons  employed  by 
the  vendors.  Lord  Rosslyn  appears,  in  Conolly  v.  Parsons^ 
to  doubt,  whether  there  can  be  that  species  of  fraud :  whether, 
in  any  case,  the  purchaser  can  be  said  to  be  defrauded 
merely  by  being  drawn  in  through  eagerness  of  zeal  and  com- 
petition with  others.  I  do  not  go  that  length ;  for  if  the 
person  is  employed,  not  for  the  defensive  precaution,  with  a 
view  to  prevent  a  sale  at  an  under-value,  but  to  take  advan- 
tage of  the  eagerness  of  bidders  to  screw  up  the  price,  I  am 
not  ready  to  say,  that  it  is  such  a  transaction  as  can  be  justified 
in  a  Court  of  Equity.  Neither  do  I  say,  that,  if  several  bid- 
ders are  employed  by  the  vendor,  that  in  such  a  case  a  Court  of 
Equity  would  compel  the  purchaser  to  carry  the  agreement  into 
execution ;  for  that  must  be  done  merely  to  enhance  the  price. 
It  is  not  necessary  for  the  defensive  purpose  of  protection 
against  a  sale  at  an  under-value.  I  leave  those  cases  to  be 
determined  upon  those  grounds,  whenever  they  may  occur. 
It  is  sufficient  to  say,  this  is  not  a  case  of  that  description. 
These  plaintiffs  had  not  a  fraud  in  contemplation ;  and  were 
not  in  a  situation  that  made  it  peculiarly  incumbent  upon 
them  to  take  care  not  to  permit  a  sale  at  an  under-value." 

Mr.  Chancellor  Kent,  in  his  learned  Commentaries,  (Vol.  2. 
p.  538,  539,  5th  ed.),  seems  to  me  to  have  arrived  at  the 
true  and  just  and  satisfactory  result.  <'  It  would  seem,"  (says 
he),  "  to  be  the  conclusion,  from  the  latter  cases,  that  the 
employment  of  a  bidder  by  the  owner  would  or  would  not 
be  a  fraud,  according  to  circumstances  tending  to  show  in- 
nocence of  intention,  or  a  fraudulent  design.  If  he  was 
employed  bond  fidt  to  prevent  a  sacrifice  of  the  property 
nnder  a  given  price,  it  would  be  a  lawful  transaction,  and 
would  not  vitiate  the  sale.  But  if  a  number  of  bidders  were 
employed  by  the  owner,  to  enhance  the  price  by  a  pretended 
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competition^  and  the  bidding  by  them  was  not  real  and  sincere^ 
but  a  mere  artifice  in  combinaticm  with  the  owner,  to  mislead 
the  judgment  and  inflame  the  zeal  of  others^  it  would  be  a 
fraudulent  and  void  sale.  So  it  will  be  a  void  sale,  if  the 
purchaser  prevails  on  the  persons  attending  the  sale  to  desist 
from  bidding,  by  reason  of  suggestions  by  way  of  appeal  to 
the  sympathies  of  the  company."  ^ 

But,  be  the  general  doctrine  upon  this  subject,  as  it  may, 
no  case  has  fallen  under  my  notice,  in  which  it  has  been  held, 
that  the  act  of  the  auctioneer  in  receiving  or  making  false 
bids,  unknown  and  unauthorized  by  the  seller,  would  avoid 
the  sale.  And  upon  principle,  it  is  very  difficult  to  see,  why 
it  should  avoid  the  sale,  since  there  is  no'  fraud,  connivance 
or  aid  given  by  the  seller  to  the  false  bids.  If  the  purchaser 
is  misled  by  the  false  bids  of  the  auctioneer  to  suppose  them 
to  be  real,  he  may  have  an  action  against  the  auctioneer  for 
the  injury  sustained  thereby.  But  what  has  the  innocent 
man  to  do  with  such  a  transaction  —  which  he  has,  in  no 
sense,  sanctioned? 

It  is  suggested,  in  the  present  case,  that  the  defendants 
were  actually  informed,  after  the  sale,  that  the  auctioneer  him« 
self  had  bid  one  bid  after  the  bid  of  $39,000,  and  that  it  was 
the  duty  of  the  defendants  thereupon  to  have  given  notice  of 
the  fact  to  the  plaintiff.  But  how  is  this  made  out  ?  The 
auctioneer  avowedly  bid  for  himself,  and  upon  his  own  ac- 
count, and  at  his  own  risk ;  and  the  defendants  were  never 
informed  that  the  auctioneer  had  been  acting  fraudulently 
at  the  sale,  or  was  endeavoring  to  cheat  the  plaintiff —  or 
that,  in  point  of  fact,  the  plaintiff  was  cheated.  Nor  were 
the  defendants  ever  informed  that  the  auctioneer  was  not 
fairly  bidding  for  other  bidders  up  to  $39,000  ;  or  that  any 
but  the  last  bid  of  $500  was  on  his  own  account.     It  is  true, 


1  See  also  Sugden  on  Vendors  and  Purchasers,  ch.  1,  §  2,  p.  27  to  p. 
36, 10th  edit 
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that  the  auctioneer  had  no  right  to  bid  for  himself  at  a  sale 
made  for  the  benefit  of  his  principal ;  and  if  the  purchase 
had  been  struck  off  for  himself,  by  his  being  the  last  bid, 
he  could  not  have  enforced  the  contract  against  his  principal ; 
for  no  agent  to  sell,  can,  strictly  speaking,  be  either  a  princi- 
pal or  an  agent  to  buy.  But  then  the  sale  is  voidable  only 
at  the  election  of  the  principal,  and  is  not  utterly  void.  On 
the  contrary,  the  principal  may,  if  he  chooses,  upon  notice  of 
the  fact,  hold  the  auctioneer  to  his  bid,  as  purchaser  at  the 
sale ;  and  the  auctioneer,  when  he  purchases,  purchases  at  his 
own  risk  and  peril.  But  third  persons  have  nothing  to  do 
with  the  matter.  They  can  neither  repudiate,  nor  question, 
nor  confirm  the  sale.     As  to  them,  it  is  res  inter  alios  acta. 

So  that  the  bid  by  the  auctioneer  in  this  case  being  on  his 
own  account,  and  not  by  the  authority  of  the  defendants, 
it  can  in  no  measure  affect  them  or  their  rights.  On  the  other 
hand,  there  is  no  reason  to  suppose,  that  the  plaintiff  was 
thereby  deluded  into  giving  a  price,  which  he  deemed  un- 
reasonable. On  the  contrary,  upon  cooler  examination  after 
the  excitement  of  the  auction  was  over,  he  expressed  himself 
well  satisfied  with  the  bargain  ;  he  was  eager  to  complete  the 
contract ;  and  took  extraordinary  steps  to  intercept  any  at- 
tempts to  defeat  it.  When  the  deed  was  some  weeks  after- 
wards given,  he  expressed  no  dissatisfaction,  and  a  year  after- 
wards he  paid  one  of  the  notes  without  objection.  So  that  it 
may  be  fairly  said,  that  if  he  over  estimated  the  value  of  the 
property  at  the  time  of  the  sale  —  it  was  not  in  consequence 
of  any  fraud  or  surprise  upon  his  own  judgment,  but  in  conse- 
quence of  his  own  excited  feelings  and  sanguine  schemes  of 
future  profit  or  collateral  advantages.  But,  I  repeat  it,  if  he 
was  deceived  at  the  auction,  it  was  the  fault  of  the  auction- 
eer, acting,  not  under  the  authority  of  the  defendants,  but 
acting  for  himself  and  at  his  own  peril. 

Besides,  the  fact  cannot  be  overlooked,  that  Head,  (the 
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auctioneer^)  was  the  agent  of  Wadleigh  and  employed  to  bid 
for  him.  At  what  precise  time  he  ceased  so  to  bid  for  hina, 
does  not  rery  distinctly  appear ;  and  so  long  as  be  continued 
to  bid  for  Wadleigh,  he  bid  for  a  real  bidden  Now^  as  has 
been  already  suggested,  there  is  some  obecarity  or  discrep- 
ancy in  the  evidence  on  this  point ;  and,  after  such  a  lapee> 
this  very  circumstance  ought  to  have  some  weight  in  a  court 
of  Equity,  called  upon  to  exert  itself  actively  in  rescinding 
the  contract  of  a  sale.  It  has  been  very  correctly  stated, 
that,  striking  Head's  testimony  out  of  the  case,  as  a  witness 
for  the  plaintiff,  and  it  would  be  extremely  difficult  to  main- 
tain the  plaintiff's  case.  And  yet  Head's  testimony  comes 
to  the  Court  under  circumstances  of  strong  suspicion  and 
doubt.  He  comes  to  proclaim  his  own  gross  fraud  and  aban- 
donment of  his  duty  in  conducting  the  sale  at  auction. '  He 
comes  also  as  a  witness,  released  by  the  defendant  to  give 
him  competency  as  a  witness  in  the  case ;  and  he  comes  after 
several  years  have  elapsed  since  the  sale  was  made  and  his 
own  agency  ended. 

In  respect  to  the  release  given  by  the  plaintiff  to  Head,  in 
order  to  make  him  a  competent  witness,  the  case  is  not  with- 
out its  embarrassments.  It  appears  to  me,  that  Head,  as  the 
alleged  principal  perpetrator  of  the  fraud,  ought  to  have  been 
made  a  party  to  the  bill ;  he  is,  if  not  an  indispensable  party, 
at  least  as  a  proper  party ;  for,  under  some  aspects  of  the 
case,  he  might  have  been  held  the  party  primarily  liable  to  the 
plaintiff  to  indemnify  him  oa  account  of  the  alleged  fraud  on 
his  part ;  and  at  all  events,  he  would  have  been  liable  even 
to  the  defendants  if  the  sale  were  rescinded  on  account  of  his 
frauds.  So  that  he  ought  to  have  been  made  a  party  in  order 
to  have  given  the  defendants,  the  benefit  of  his  being  a  party 
and  privy  to  the  very  decree,  and  bound  thereby.  Whereas, 
as  the  case  now  stands,  the  decree,  if  made  to  rescind  the 
sale,  would  not  bind  Head,  either  as  a  party  or  a  privy ;  but 
he  would  be  at  full  liberty  to  contest  the  whole  matter  anew. 
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Now^  it  seems  to  me,  that  a  Court  of  Equity  ought  not  to 
tolerate  such  a  mode  of  proceeding, — and  at  all  erents,  it 
ought  not  to  give  its  aid,  under  such  circumstances,  against  an 
innocent  principal,  and  thereby  screen  the  fraudulent  agent 
from  responsibility  to  the  party  injured  by  the  fraud.  In 
cases  of  this  sort,  the  ordinary  habit  of  Courts  of  Equity  is  to 
require  the  guilty  agent  to  be  made  a  party  ;^  and  a  fortiori 
such  ought  to  be  the  rule  where  the  agent  is  himself  the  party 
ultimately  liable  over  for  his  own  misconduct. 

Then,  again,  as  to  the  effect  of  the  release  itself.  It  pur-* 
ports,  on  its  face,  to  release  and  discharge  Head  from  all  dam- 
ages sustained  by  Veazie,  or  supposed  to  be  sustained,  and 
from  all  action  or  causes  of  action  to  Veazie  accrued  or  ac^ 
cruing  in  consequence  of  any  misfeasance,  nonfeasance,  or 
malfeasance,  or  any  illegal  management  by  Head,  done,  per- 
formed or  suffered  at  the  sale  at  auction  of  Nathaniel  L. 
Williams  and  Stephen  Williams's  (the  defendants)  real  estate 
situated  in  said  town,  &c.,  which  was  sold  at  aucUon  on  or 
near  January  1,  1835,  by  Head,  as  auctioneer,  thereby  also 
releasing  Head  from  any  claim  for  damage  by  or  in  conse- 
quence of  any  of  his  proceedings  relating  to  the  said  sale  of 
the  said  property.  Such  is  the  exact  substance  of  the  re- 
lease, omitting  the  name  of  Pillsbury,  who  was  merely  a  for- 
mal party  named  therein.  Now,  it  is  said,  that  this  is  a  mere 
personal  release  of  Head,  and  in  no  manner  discharges  the 
defendants  or  was  intended  to  dischai^e  them  from  their  lia- 
bility for  Head's  misconduct. 

But,  assuming  such  to  have  been  the  intention  of  the  par- 
ties, one  question  is,  whether,  by  law,  it  is  capable  of  being 
carried  into  effect.  No  one  can  reasonably  doubt,  that  the 
release  speaks  the  real  intentions  of  the  parties,  so  far  as  it 
was  to  operate  as  a  release  of  all  claims  against  Head  on 
the  part  of  Veazie.     The  release  was  purely  voluntary,  and 


1  See  Story  Equity  Plead.  §  231,  §  239. 
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intended  to  make  Head  a  competent  witness  for  Veazie  in 
this  very  cause  —  and,  by  freeing  him  from  all  liability  to 
Veazie,  to  give  to  his  testimony  the  full  weight  of  a  disinter- 
ested witness.  But,  how  could  this  be,  if,  although  not  di- 
rectly liable  to  Veazie,  he  would  still  be  circuitously  liable 
for  all  the  damages  occasioned  by  his  misconduct  to  the 
defendants,  if  Veazie  should  succeed  in  the  present  suit 
against  the  defendants  ?  To  efiectuate,  therefore,  the  inten- 
tions of  the  parties,  it  would  seem  indispensable,  that  Veazie 
should  not  be  able  to  make  Head  circuitously  liable,  through 
the  defendants,  for  the  very  damages  from  which  he  directly 
released  Head.  But,  waiving  this  consideration,  what  is  the 
view,  which,  in  point  of  law,  belongs  to  transactions  of  this 
nature  ?  I  take  it  to  be  perfectly  clear,  in  point  of  law,  that 
a  release  of  the  party  primarily  liable  is  a  release  of  all  others, 
who  are  only  secondarily  liable.  A  release  of  the  princi- 
pal obligor  will  discharge  the  sureties,  notwithstanding  the 
agreement  between  the  principal  and  the  obligor  is  that  the 
sureties  shall  not  be  discharged.  So  a  release  of  the  maker 
of  a  note  by  the  holder  will  discharge  all  the  indorsers  there- 
on by  mere  operation  of  law,  as  the  maker  is  the  primary 
debtor.^  So  the  release  of  the  principal  in  a  trespass  will  dis- 
charge all  other  persons  by  whose  command  it  has  been  com- 
mitted. And  in  all  these  cases  it  becomes  wholly  immaterial 
whether  the  parties  intended  such  a  collateral  effect  or  not. 
But  in  a  Court  of  Equity  every  consideration  of  this  sort  ac- 
quires a  far  more  conclusive  authority ;  for  a  Court  of  Equity 
will  not  enforce  any  claim  against  a  party  only  secondarily 
liable,  in  favor  of  a  plaintiff  who  has  chosen  to  discharge  the 
party  primarily  liable.  That  would  be  to  aid  a  plaintiff  in 
voluntarily  discharging  the  principal  in  guilt,  and  then  seek- 
ing redress ,  against  the  innocent  party,  who  has  been  the 
mere  victim  of  that  guilt.     A  Court  of  Equity  will   never 


1  See  Story  on  Prom.  Notes,  §  432,  §  424. 
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suffer  itself  to  be  the  minister  of  injustice.  If  the  plaintiff 
has  discharged  the  principal  in  a  frauds  it  will  not  enforce  the 
supposed  rights  of  the  plaintiff  against  any  person,  who  is 
only  secondarily  liable  on  account  of  that  fraud.  To  this 
effect  the  case  of  Tk(muan  v.  Harrison  (2  Bro.  Ch.  R.  IM,) 
is  directly  in  point,  if,  indeed^  so  obvious  a  principle  in  equity 
requtrer  any  authority  to  support  it 

There  is  another  view  of  this  matter,  which,  in  a  Court  of 
Equity,  ought  not  to  be  passed  over.  It  is  this,  that  the^atr- 
amen  of  the  charge  in  the  present  BiD,  is  not  that  the  defend- 
ants have  perpetrated  a  fraud  personalty  on  the  plaintiff;  but 
that  Head  has  perpetrated  it,  and  thereby  injured  him.  If  the 
plaintiff  chooses  to  waive  all  his  rights  against  Head,  does 
he  not  thereby,  by  necessary  implication,  waive  all  the  conse- 
quences of  that  wrong  against  all  others,  who  might  be  con- 
sequentially liable  to  him  therefor  ?  Can  he  release  the  sub- 
stance and  yet  retain  the  incidents  ?  Surely  a  Court  of  Equity 
cannot  be  called  upon  to  redress  a  grievance  which  has  been 
already  atoned  for  or  discharged  as  to  the  primary  actor  in  it, 
by  giving  relief  against  parties  collaterally  liable  only.  Sup- 
pose Veazie  had  recovered  a  judgment  and  satisfaction  for 
this  very  fraud  against  Head,  would  the  present  suit  be  main- 
tainable, upon  satisfaction  of  that  judgment,  against  the  de- 
fendants ?  If  not,  what  difference  is  there  between  a  release 
and  such  a  judgment  and  satisfaction  ? 

But  passing  by  these  and  other  difficulties  arising  in  the 
cause,  let  us  come  to  the  consideration  of  that  which  in  my 
judgment  constitutes  a  sufficient  and  conclusive  bar  to  the  pre- 
sent suit.  It  is  the  lapse  of  time  and  change  of  circumstances 
since  the  original  sale,  which  is  now  sought  to  be  rescinded, 
was  mode.  The  sale  was  made  in  January,  1836 ;  the  suit 
was  brought  in  July,  1841,  five  years  and  a  half  after  the 
sale.  In  the  mean  time,  the  property  has  undei^one  a  great 
change  in  its  value,  not  only  in  the  estimate  then  formed  of 
it  by  the  parties  (Veazie  and  Wadleigh,)  more  immediately 
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interested  in  purchasing  it,  but  also  of  the  public  at  laigfe ; 
so  that  it  has  been  stated  at  the  bar,  that  it  would  not  now 
bring  more  than  one  quarter  part  of  the  sum  for  which  it  was 
sold  at  the  auction.  Now,  during  the  whole  intermediate 
period,  Veazie  has  been  in  possession  of  it,  and  living  near  it, 
and  has  had  the  fullest  opportunity  of  ascertaining  its  real  value, 
and  of  ascertaining  who,  besides  himself,  were  real  bidders  at 
the  sale.  He  could  not  have  been  ignorant,  that  Wadleigh 
was  a  bidder,  and  he  had  the  means  within  his  reach  of  ascer- 
taining how  high  his  bid  was,  and  who,  of  any  persons  known 
to  be  present,  were  other  bidders.  Nay,  it  does  not  appear, 
that  he  might  not  have  obtained  from  Head  himself,  upon 
diligent  inquiries,  whether  there  were  any  other  bidders,  and, 
if  there  were,  their  names.  Why,  if  the  purchase  was  so 
much  beyond  the  real  value  of  the  property,  did  he  originally 
complete  the  bargain  and  take  the  conveyance  ?  Why,  when 
the  transaction  was  recent,  did  he  not  scrutinize  the  whole 
proceedings  ?  Why  did  he  lie  by  for  years  without  complaint 
or  observation,  if  there  was  a  gross  over-valuation  produced 
by  fraud,  and  the  property  was  bid  off  for  a  sum  which  was 
more  than  double  its  real  value  at  that  time  ?  This  fact  ought 
to  have  put  him  on  inquiry ;  and  the  persons  present  at  the 
auction  were  not  so  numerous,  but  that  he  could  then  have 
had  ample  means  to  ascertain  from  them  whether  there  were 
any  real  bids  or  not,  beyond  those  of  himself  and  Wadleigh. 
If  he  could  find  no  other  bidders  upon  such  inquiry,  the  con- 
clusion would  be  irresistible,  that  the  pretended  biddings  were 
false  and  fraudulent.  The  difference  between  $20,000  and 
$40,000,  in  value,  if  the  former  was  at  that  time  the  utmost 
value  of  the  property,  was  a  circumstance,  which  ought  to 
have  awakened  serious,  prompt,  and  energetic  inquiry.  The 
truth,  'however,  seems  to  be,  that  Veazie  was  for  a  long  time 
well  satisfied  with  his  purchase,  and  until  the  property  had 
ceased  to  maintain  a  high  marketable  value ;  he  did  not,  at  an 
earlier  period,  deem  the  purchase  a  bad  bargain,  far  less  a 
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fraudulent  and  deceptive  sale.  The  disclosures  of  Head 
seem  first  to  have  led  him  to  suppose  an  imposition  to  have 
been  practised  upon  him,  at  the  distance  of  five  years  after 
the  sale.  And  how  could  his  judgment  or  sagacity  have  been 
misled  by  any  such  imposition^  if,  during  the  intermediate 
time,  or  any  considerable  portion  thereof,  upon  his  own 
calm  reflection,  he  had  remained  satisfied  with  the  purchase  ? 
It  is  not  for  him  now  to  say  that  he  was  misled  by  the  auc- 
tioneer, if,  in  point  of  fact,  after  the  hurry  and  excitement  of 
the  auction  were  over,  he  himself  approved  the  purchase  as 
one  by  which  he  was  willing  to  abide. 

Besides,  he  now  asks  the  defendants,  who  were  innocent  of 
the  fraud,  and  who  by  his  long  silence  must  have  been  mis- 
led into  a  false  confidence  and  security  as  to  the  validity  of 
the  sale,  and  his  satisfaction  therewith,  now  to  take  back  the 
property,  after  a  great  change  of  circumstances,  and  when  it 
must  be  a  great  sacrifice  of  their  interest.  If,  while  the  facts 
were  recent,  Veazie  had  refused  to  complete  the  sale,  or  if, 
soon  afterwards,  he  had  insisted  upon  rescinding  it,  it  would 
have  been  open  to  the  defendants  by  suitable  inquiries  to  have 
ascertained  the  real  state  of  all  the  facts,  and  to  have  acted 
accordingly.  But  the  lapse  of  time  has  not  only  altered  the 
value  of  the  property,  but  it  has  also  obscured  the  evidence 
of  the  real  nature  of  the  transactions  at  the  sale. 

What  I  proceed  upon,  therefore,  is  this :  that  after  this 
lapse  of  time  the  Court  cannot  put  the  parties  in  their  origi- 
nal positions ;  that  the  defendants  had  no  participation  in  the 
asserted  fraud  of  Head ;  that  Veazie  sanctioned  the  sale  by 
his  long  acquiescence  as  not  beyond  the  fair  value  of  the  pro- 
perty ;  that  he  had  as  full  means  to  know  the  real  value  of 
the  property  within  a  few  months,  or  a  year  after  the  sale,  as 
he  has  ever  since  had  ;  that  a  great  change  of  circumstances 
has  since  taken  place ;  that  Veazie  was  bound  at  an  early 
period  to  elect,  whether  to  stand  by  his  purchase  or  not ;  and 
that  he  is  not  now  at  liberty  to  shift  his  own  loss  upon  the 
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defendantSy  or  to  make  them  responsible  for  the  inisdeeds  of 
Head^  to  which  tliey  were  not  parties,  asd  whom  the  Pkintiff 
has  been  content  to  release  from  aU  responaibility.  A  Court 
of  Equity  should  never  be  active  in  granting  relief^  where  the 
circumstances  are  of  «uch  a  nature,  as  that  it  may  theTd>y 
become  the  instrument  of  as  much  injustice  as  it  seeks  to 
redress. 

Upon  the  whole  ray  judgment  is,  that  the  Bill  ought  to  be 
dismissed  with  costs  lor  the  defendants.  But  the  District 
Judge  is  of  a  different  opinion,  and  therefore,  according  to 
the  common  course  in  such  cases,  the  Bill  is  to  be  dismissed 
without  costs  to  either  party. 


WARE,  DisTEiCT  JtinoE.  I  exceedingly  regret  that  I  can- 
not concur  in  the  judgment  of  the  Cir<:uit  Judge  in  this  case. 
I  am  not  insensible  that  it  is  in'  me  assuming  no  inconsider- 
able responsibility  to  dissent  from  his  opinion,  after  it  has  been 
deliberately  made  up ;  and  I  should  bave  been  willing  to  avoid 
it,  if  I  could  do  so  consistently  with  my  ideas  of  official  obli- 
gation. But  having  heard  the  case  argued,  and  after  the  best 
cmifiideration,  that  I  have  been  able  to  give  the  subject,  having 
come  to  a  conclusion  somewhat  at  variance  with  his,  it  seems 
due  bc^h  to  the  parties  and  myself  to  express  it.  And  this 
is  intended  to  be  done  with  all  that  deference,  which  is  so 
justly  due  to  the  enuaent  learning  and,  long  experience  of  the 
presiding  judge,  and  with  as  much  brevity  as  is  consistent  with 
clearly  expressing  my  views  of  the  case.  I  shall  also  confine 
myself  to  a  few  points,  on  which  the  case  appears  to  me 
essentially  to  turn.  Without  dwelling  on  the  facts  in  proofs 
any  farther  than  is  necessary  to  make  my  views  intelligible, 
I  will  proceed  to  state  the  grounds  of  ray  opinion. 

In  the  first  place,  then,  I  consider  the  bids  of  Head  the 
auctioneer,  except  so  far  as  he  was  authorized  by  Wadleigh 
to  bid  for  him,  to  be  merely  sham  bidding,  or  as  bidding  for 
the  owner,  and  that   this  authority  was  limited  to    about 
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$20,000  3  it  may  be  a  little  rising.  The  preponderance  of  the 
evidence  I  think  clearly  limits  it  to  about  that  sum.  Beyond 
that,  there  was  no  biddings  except  by  the  plaintiff  and  Head. 
If^  however,  his  authority  was  not  limited  there,  but  extended 
considerably  farther,  it  is  certain  that  he  did  continue  to  bid, 
after  his  authority  to  bid  for  Wadleigh  was  withdrawn. 

Taking  this  to  be  a  fact,  it  appears  to  me,  that  the  private 
bidding  of  the  auctioneer  for  the  owner  was  a  fraud  on  the 
purchaser.  Wheh  goods  are  offered  for  sale  by  auction,  the 
plain  and  only  meaning  of  the  offer  is,  tliat  they  shall  go  to 
the  highest  bidder.  There  is  an  implied  guarantee  to  every 
man  who  bids,  that  he  shall  have  the  property,  if  no  one  bids 
more.  If  the  owner  apprehends  that  his  goods  may  be  sacri- 
ficed at  a  price  below  their  value,  he  may*guard  against  that 
riek  by  putting  them  up  at  a  minimum  price ;  or  he  may 
direct  the  auctioneer  not  to  receive  a  bid  below  a  certain 
sum ;  or  he  may  give  notice  that  he  reserves  the  right  to  make 
one  or  more  bids  himself.  But  if  nothing  of  this  kind  is  done, 
the  only  intelligible  interpretation  that  can  be  given  to  the 
act,  and  it  is  language  held  out  to  all  the  world,  is  that  he, 
who  will  give  most,  shall  have  the  property.  If  the  owner 
has  his  agent  standing  by  and  bidding  for  him,  the  real  bid- 
ders are  deceived,  aliud  aimulatumy  aliud  acitm*  The  pur- 
chaser is  circumvented,  and  the  price  is  enhanced  by  artifice. 
The  bid  which  stands  against  him,  he  supposes  to  be  a  real 
offer  by  a  competitor  for  the  purchase ;  and  whether  it  is  so 
or  not  is  the  precise  fact  which  he  has  a  right  to  know.  He 
raises  the  bid,  and  then  finds  that  it  was  not  an  offer  by  any 
one  intending  to  purchase,  but  that  it  was  a  mere  pretence,  a 
Ud  by  the  owner ;  that  is,  that  it  was  no  bid  at  all,  but,  when 
announced  by  the  auctioneer,  was  a  simple  falsehood  put  into 
his  mouth  by  the  owner  of  the  property  or  his  agent,  and  this 
in  a  matter  in  which  the  owner  of  the  property  was  bound  to 
speak  the  truth,  and  act  in  good  faith.    This  appears  to  me 
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to  be  clearly  a  breach  of  that  good  faith,  which  ought  to  pre- 
vail in  such  transactions,  and  therefore  a  fraud. 

It  may  not  be  easy  to  say  universally  what  fraud  is,  because 
it  is  perpetually  changing  its  forms  and  modes  of  action.  It 
is,  therefore,  difficult  if  not  impossible  to  confine  it  within  the 
limits  of  any  precise  definition.  If  you  attempt  to  embrace 
all  its  varieties  of  form  and  color  in  any  one  formula,  it  will 
immediately  spring  up  under  a  new  aspect  and  escape  your 
definition.  Quo,  teneam  ie,  Proteu,  node.  And  therefore  when 
the  Prsetor  announced  in  his  edict  that  he  would  relieve  against 
fraud,  he  wisely  forbore  to  say  what  fraud  was,  but  simply 
said,  Qu^  dolo  malo  facta  esse  dicentur,  (Dig.  4, 3, 1),  and  that 
when  the  ordinary  forms  of  law  gave  no  specific  remedy,  he 
would  interpose  with  his  extraordinary  jurisdiction.  And 
though  relief  against  fraud  is  one  of  the  great  branches  of 
Equity  jurisdiction,  these  courts  have  prudently  followed  the 
example  of  the  Roman  Praetor,  and  declined  the  hopeless  at- 
tempt to  restrain  the  changing  Proteus  within  the  limits  of  a 
definition,  but  have  reserved  to  themselves  the  liberty  to  deal 
with  him  under  whatever  new  form  he  may  be  brought  before 
them.  (1  Story  Equity,  ^  186.)  But  the  practice  of  owners, 
retaining  a  private  agent  to  bid  on  their  own  goods  at  auction, 
will,  it  seems  to  me,  come  under  any  definition  of  fraud  that 
has  ever  been  attempted.  For  it  is  defined  to  be,  Qwm  aliud 
simulatum,  et  aliud  agiiur.  We  plainly  have  it  here,  for  here 
is  a  pretence  of  a  bid  when  there  is  no  bid.  If  we  take  the 
more  comprehensive  definition,  and  describe  rather  than  de- 
fine it  as,  Omnem  calliditatem,  fallaciam,  machinationem^  ad 
circumveniendum,  faUenduniy  decipiendam  alterum  adhibitam^ 
it  certainly  comes  within  the  meaning  of  every  one  of  these 
words.  There  is  the  craft,  the  fallaciousness,  and  the  artifice, 
to  circumvent,  to  delude,  and  deceive. 

Upon  principle,  then,  it  appears  to  me,  that  if  the  false  bid- 
ding had  become  known  to  the  plaintiff  immediately  after  the 
sale,  he  might  have  repudiated  the  contract.   It  was  immedi- 
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ately  made  known  to  the  defendants^  who  studiously  withheld 
the  knowledge  of  it  from  the  plaintiff.  They  adopted  the  act 
of  their  agent,  and  sought  then,  as  they  do  now,  to  avail 
themselves  of  its  fruits.  In  such  a  case  the  maxim,  Omnis 
rati-habitio  retrotrahitUTy  applies  with  equal  force  in  law  and 
in  morals.  The  act,  without  ceasing  to  be  that  of  the  man 
datary,  becomes  that  of  the  principal. 

The  view,  which  I  have  taken  of  the  nature  and  obligations 
of  the  contract  entered  into  in  a  sale  by  auction,  it  appears 
to  me,  may  be  strengthened  by  an  analogy  of  some  force  de- 
rived from  the  Roman  law.  The  contract,  of  frequent  occur- 
rence under  that  law,  De  in  diem  addiciione,  bears,  in  some 
respects,  a  close  resemblance  to  our  sales  by  auction.  This 
was  a  contract  by  which  the  vendor  bound  himself  to  a  sale 
of  the  thing  for  a  stipulated  price,  unless  within  a  time  named 
in  the  agreement  he  had  a  better  offer,  (Dig.  18,  2, 1).  In  the 
exposition  of  the  nature  and  obligations  of  this  contract  a 
distinction  was  made  by  the  Roman  jurisconsults,  which  may 
be  supposed  to  partake  somewhat  of  subtlety.  It  arose  out 
of  the  terms  used  in  the  contract.  If  the  terms  were  that  a 
better  offer  being  made  the  contract  may  be  abandoned,  disce- 
datuTy  the  sale  was  declared  to  be  pure,  subject  to  be  dissolved 
on  the  happening  of  the  resolutory  condition,  and  the  right  of 
property,  if  the  condition  did  not  occur,  with  all  the  conse- 
quences attached  to  this  right,  was  considered  as  transferred 
from  the  time  when  the  contract  was  made.  But  if  the  terms 
of  the  contract  were  that  the  sale  should  be  accomplished  or 
perfected,  unUts  a  better  offer  was  made,  perjiciatur  nisi,  the 
sale  was  conditional,  and  the  right  of  property  did  not  pass, 
until  the  happening  of  the  negative  condition,  that  is,  until 
it  appeared  that  no  better  offer  was  made.  The  distinction, 
though,  at  first,  it  may  appear  refined,  and  to  partake  of  sub 
tiety,  has  a  just  foundation  in  the  nature  of  the  contract.  It 
is  that  between  what  the  civilians  call  a  resolutory  and  a  sus- 
pensive condition,  and  it  will  be  perceived  that  important  con- 
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sequences,  as  affecting  the  interests  of  the  parties,  were  at- 
tached to  it.^ 

This  contract,  in  its  second  form,  bears  a  very  close  analogy 
to  that  entered  into  in  our  sales  bj  auction.  The  purchaser 
had  a  right  to  the  thing,  on  the  payment  of  the  price,  if  a  bet- 
ter offer  was  not  made  within  the  time  fixed  by  the  contract. 
The  same  right,  I  think ,  a  bidder  at  auction  has,  after  the  auc- 
tioneer has  accepted  his  offer  as  a  bid.  To  give  room  for  the 
resolution  of  the  contract,  there  must  be  found  another  pur- 
chaser, who  makes  a  better  offer,  and  this  must  not  be  a  sup- 
posititious purchaser.  The  words  of  the  jurisconsult  are  so 
emphatic,  and  coincide  so  exactly  with  the  view  that  I  have 
taken  of  this  matter,  that  I  quote  them  at  large :  Si  fahus 
emptor  subfectus  sity  ekganter  scribit  Sabitms,  priori  rem  esse 
emptamy  quia  non  videatur  melior  conditio  aUttta  esse,  non  ex- 
istente  vero  emptore,^  That  is,  if  a  supposititious  purchaser  is 
brought  forward  according  to  the  accurate^  doctrine  of  Sabi- 
nus,  the  thing  shall  go  to  the  first  purchaser,  because  a  better 
offer  does  not  appear  to  have  been  made,  there  being  no  real 
purchaser.  Pothier  adds  still  further,  that  the  second  pur- 
chaser must  not  be  a  person  notoriously  insolvent,  for  if  he 
is,  he  will  be  presumed  to  be  supposititious.^  Now  this  is  the 
precise  case  of  a  puffer  at  auction,  the  falsus  emptor y  the  ache- 
teur  suppose,  is  the  private  bidder  employed  by  the  owner  of 
the  goods.  The  decision  of  the  Roman  Law  appears  to  me 
to  apply  with  great  exactness  to  modern  auction  sales,  ])articu- 
larly  as  they  are  conducted  in  this  country.  And  such  also 
is  the  opinion  of  Huber,  though  from  the  peculiarities  in 
Dutch  auction  sales  it  applies  with  an  exactness  to  them.^ 

1  Dig.  18, 2,  2 ;  lb.  18,2,  4,  §  3;  Voet  ad  Pand.  L.  18,  tit  2,  §  1 ;  Hu- 
ber.  Pract  Dig.  Lib.  18,  tit  2,  §  1, 2. 
8  Pract  Dig.  Lib.  18,  tit  2,  §  6, 7. 

3  Tbe  word  elegans  I  bave  translated  accurate,  the  primary  sense  of  the 
word,  and  that  in  which  it  appears  to  be  used  in  the  Digest  most  frequent- 
ly, and  not  in  its  secondary  sense,  tasttfxdt  in  which  we  have  transferred 
it  into  our  language. 

4  Pothier,  De  Vente.  §  447. 

5  Pract  Dig.  L.  18,  tit  2,  §  6,  7. 
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In  referring  to  the  Roman  Law  as  a  code  of  written  reason^ 
I  do  not  rely  on  the  opinion  of  Cicero  as  applicable  to  this 
subject,  (De  Offidus  Lib.  3,  cap.  15,)  though  Mr.  Sugden 
in  his  Law  of  Vendors  (ch.  1,  lect.  2,)  seems  to  consider  it 
as  a  civil  law  authority,  because  his  book  of  offices  was  in- 
tended as  a  manual  of  pure  and  high  moral  duties,  and  not 
as  a  treatise  on  jurisprudence.  He  discusses  and  explains 
moral  obligations  and  distinctions,  as  they  may  be  apprehended 
and  practised  by  a  wise  and  good  man,  and  not  in  the  man- 
ner of  a  jurist,  as  far  only  as  they  are  tangible  by  the  law. 
(Lib.  3,  cap.  17).  The  authorities  to  which  I  have  referred, 
are  those,  which  prevailed  in  the  forum,  and  governed  the 
daily  transactions  of  common  life. 

But  this  question  of  puffing  at  auction,  does  not,  it  is  con- 
ceded, as  a  question  of  practical  jurisprudence,  now  stand  on 
principle  alone.  It  is  affected  by  previous  decisions  of  the 
courts,  and  it  is  readily  admitted  that  these  decisions  do  not 
all  speak  the  same  language.  In  the  case  of  Bexwett  v. 
Christie  (Cowp.  395),  Lord  Mansfield  declared,  in  terms  as 
strong  as  I  have  used,  that  it  was  a  fraud ;  it  was  a  fraud  on 
the  sale  and  the  public.  He  put  his  opinion  on  this  plain 
ground,  that  the  basis  of  all  dealings  ought  to  be  good  faith, 
that  this  principle  applied  with  peculiar  stringency  to  public 
auctions,  and  that  the  owner's  employing  another  person 
privately  to  bid  for  him  was  a  breach  of  good  faith,  and  there- 
fore a  fraud  on  the  purchaser.  I  am  aware  that  the  opinion 
of  Lord  Mansfield  has  been  criticised  as  being  expressed  in  a 
a  little  too  strong  terms,  when  he  compared  the  practice  to 
gaming,  stock-jobbing,  and  swindling,  (ConoUy  v.  P arsons y  3 
Ves.  625,)  but  the  object  of  this  reference  was  only  to  show 
that  fraud  did  not  change  its  nature  and  cease  to  be  fraud  by 
being  practised  by  many  persons.  This  opinion  was  concurred 
in  by  all  his  colleagues  on  the  bench,  and  was,  some  years 
afterwards,  fully  confirmed  by  the  same  Court,  under  Lord 
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Kenyon.'     It  has  also,  as  I  understand,  received  the  approval 
of  the  most  grave  authorities  in  this  country.^ 

It  must  be  admitted,  however,  that  the  doctrine  of  Lord 
Mansfield  has,  to  a  certain  extent,  been  qualified  by  subse- 
quent decisions  of  the  English  Courts.  But  these  decisions 
seem  to  me  to  have  turned  in  part,  at  least,  on  the  act  of 
Parliament  imposing  a  duty  on  sales  by  auction,  which  has 
been  supposed  to  control  Lord  Mansfield's  decision.  At  the 
same  time,  it  may  be  added,  that  some  of  the  most  distinguished 
judges  appear  to  have  submitted  to  these  limitations  of  the 
doctrine  with  apparent  reluctance.  And  they  seem  now  in 
England  to  be  reduced  to  this,  that  the  owner,  without  giving 
notice  of  his  reserving  a  right  to  bid,  may  appoint  one,  but 
not  more  than  one  private  bidder,  in  order  to  prevent  a  sacri- 
fice of  the  property  at  an  under  price,  and  to  counteract  un- 
fair practices  among  purchasers  to  prevent  competition.  So 
far  the  limitation  of  Lord  Mansfield's  doctrine  appears  to  me 
to  be  consistent  with  sound  legal  principles,  with  good  morals, 
and  fair  dealing,  and  has  been  received  in  some  cases  with 
approbation  in  this  country.^  For,  in  the  first  place,  such  a 
combination  among  purchasers  is  itself  a  fraud  on  the  owner, 
and  in  some  cases  at  least,  if  not  in  all,  will  render  the  sale 
void.^  And  further,  if,  on  opening  the  auction,  it  should 
appear,  that  there  were  no  persons  present  or  only  one,  who 
wanted  the  property,  and  of  course  no  fair  competition,  in 
either  case,  the  owner  ought  to  have  the  power  of  protecting 
himself  in  some  way  against  a  sacrifice  resulting  from  a  fraud 
or  surprise,  and  it  appears  to  me,  that  he  may  do  it  either  by 
withdrawing  the  property  offered,  which  perhaps  would  be 
the  least  objectionable  mode,  or  by  employing  some  person  to 
bid  it  in  without  any  violation  of  good  faith  and  fair  dealing. 


1  Howard  v.  CasiUy  6  Term.  Rep.  642. 
9  1  Story's  £q.  §  393 ;  3  Kent's  Com.  589. 

3  SUde  V.  EUmaker,  11  Sargent's  Rawle  28. 

4  Story's  £q.  §  293. 
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But  in  all  cases  where  a  puffer  is  employed  not  to  prevent  a 
sacrifice^  but  to  inflame  the  price  beyond  the  real  value,  it  is 
a  fraud  which  renders  the  sale  void. 

The  English  Courts  seem  to  me,  after  some  fluctuations,  to 
have  settled  down  to  this  doctrine.  So  it  is  stated  by  Mr. 
Sugden  in  the  tenth  edition  of  his  learned  treatise  on  the  Law 
of  Vendors,  (ch.  1,  sect.  2,)  where  he  has  collected  and 
analysed  the  authorities  down  to  1839,  to  which  I  refer  gen- 
erally, without  going  over  the  cases.  The  principle,  when 
stated  in  this  way,  may  prevent  some  difliculties  occasionally 
in  the  actual  administration  of  the  law,  because  it  may  some- 
times be  diflSlcult  to  say  when  the  private  bidding  is  purely 
defensive,  and  when  it  is  practised  to  take  advantage  of  the 
eagerness  of  competitors  for  the  purchase.  In  a  case  of  doubt, 
the  sale  perhaps  should  be  held  valid,  but  there  can  be  no  em- 
barrassment in  a  case  palpably  gross. 

Such  appears  to  me  to  be  the  character  of  this  case.  The 
value  of  the  estate,  according  to  the  estimate  of  the  owner, 
was  about  $15,000;  the  minimum  price  privately  given  to 
the  auctioneer,  was  $14,500.  And  that  also  appears  to 
have  been  about  the  estimate  of  the  purchasers,  for  the  bid- 
ding went  up  quickly  to  a  little  rising  that  sum,  then  flagged 
a  little,  but  rose  on  real  bids  to  about  $20,000,  and  here  I 
think  the  real  competition  ceased.  From  this  point,  Veazie's 
agent  was  run  up  by  the  solitary  bids  of  Head,  the  auctioneer, 
to  $40,000,  nearly  three  times  what  the  owner  supposed  to 
be  the  fair  value  of  the  property,  and  unquestionably  all  of 
^t  above  the  real  value.  In  all  this  long  race  from  $20,000 
to  $40,000,  Head  was  either  bidding  as  the  agent  of  Wadleigh 
or  bidding  as  a  pufier ;  for  it  cannot  be  contended,  I  think, 
that  he  was  bidding  in  good  faith  for  himself.  It  is  not  even 
pretended  that  he  wished  to  become  a  purchaser.  Now  Wad- 
leigh expressly  denies  that  he  was  bidding  on  his  authority, 
and  his  testimony  is  corroborated  by  all  the  facts  in  the  case. 
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It  is  opposed)  as  far  as  I  recollect,  only  bj  the  testimony  of 
WilliamSy  which,  as  hearsay,  is  not  evidence  on  this  point  for 
any  other  purpose  than  for  discrediting  Head.  He  says  that^ 
immediately  after  the  auction.  Head  told  him  that  he  bid  for 
Wadleigh  up  to  $39,000  and  then  bid  on  his  own  responsi- 
bility ;  that  is,  as  I  infer,  he  bid  as  a  puffer.  So  that,  if  this 
testimony  is  brought  into  the  case,  even  this  proves  the  fraud. 

It  is  certain  then,  that  the  price  was  inflamed  by  puffing ; 
it  is  equally  certain,  that  the  purpose  of  the  private  bidding 
was  not  to  prevent  a  sacrifice  but  to  enhance  the  price.  And, 
if  I  have  correctly  inferred  the  facts  from  the  evidence,  the 
price  was  carried  up  by  absolute  puffing  from  $18,000  to 
$20,000,  after  all  real  competition  ceased.  The  act  of  the 
private  bidder,  approved  and  adopted  by  the  defendants,  was 
not  defensive  but  aggressive.  It  was  intended  and  operated 
as  a  fraud,  and  the  case  appears  to  me  to  be  brought  clearly 
Within  the  modern  English  rule,  as  it  is  stated  by  Mr.  Sugden 
on  analogies  of  all  the  leading  cases  down  to  quite  a  recent 
time.  I  am  not  aware,  although  the  decisions  of  our  courts 
may  not  be  in  very  exact  harmony,  that  a  different  doctrine 
has  been  established  in  this  country. 

I  have  dwelt  the  longer  on  this  point,  because  it  appears  to 
me  to  be  the  great  point  of  the  case.  If  I  may  be  allowed 
to  go  back  for  an  old  but  expressive  Saxon  word,  the  whole 
matter  of  controversy  between  these  [Nirties  wells  out  of  this 
fountain  of  bitter  waters.  If  the  plaintiff  had  discovered  the 
fraud  immediately  after  the  sale,  he  might,  I  suppose,  have 
repudiated  the  contract.  Has  any  thing  since  occurred  which 
bars  this  right  ? 

I  was  satisfied  by  the  argument  of  the  plaintiff's  counsel 
that  the  release  is  not  a  bar  to  all  relief.  It  appears  to  me 
'fairly  to  admit  the  interpretation  put  upon  it ;  that  is,  that  it  is 
a  release  of  damages  only,  and  not  a  release  of  the  right  to 
rescind  the  contract,  nor  of  any  modified  relief  that  does  not 
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include  damages.     And  this  was  andoubtedly  the  intention 
of  the  parties. 

Then  comes  the  question  of  lapse  of  time,  which  the  de- 
fendants rely  upon,  as  a  bar  to  relief,  in  their  answer.  It  is 
certainly  true  that  lapse  of  time  is  an  element  in  Equity,  which 
often  and  justly  has  a  material  influence  in  the  question  of 
relief.  Though  the  statute  of  limitation  does  not  in  its  terms^ 
embrace  proceedings  in  Equity,  these  courts  often  act  either 
in  obedience  or  analc^y  to  the  operation  of  the  statute  at 
law.  And  in  such  cases,  the  courts  have  a  plain  role  to  fol-' 
low.  Time  will  be  held  to  be  a  bar  to  equitable  relief,  when 
it  would  be  a  bar  if  the  title  were  legal.  But  in  other  cases 
the  courts  apply  this  element  not  precisely  either  in  obedience 
or  analogy  to  the  statute,  on  their  own  inherent  doctrine  of 
discouraging,  for  the  peace  of  society,  antiquated  demands. 
They  therefore  refuse  to  interfere,  when  gross  laches  in  the 
prosecution  of  a  right  is  imputable  to  a  party,  and  he  has  ac- 
quiesced in  a  wrong  for  an  unreasonable  length  of  time.^ 

The  sale  in  this  case  was  on  the  Ist  of  January,  1836,  the 
fraud  was  discovered  in  January,  1840,  and  the  suit  was  com- 
menced in  July,  1841,  five  years  and  a  half  after  the  fraud 
was  committed,  but  one  year  and  a  half  only  after  it  became 
known  to  the  plaintiff.  Time  begins  to  run  against  relief  in 
cases  of  fraud  only  from  the  discovery.*  It  is  certain,  then, 
that  the  plaintiff  is  not  barred  of  his  remedy,  either  by  the 
direct  or  analogical  application  of  the  statute  of  limitation. 
If  lapse  of  time  excludes  him  from  relief,  it  must  be  in  the 
second  mode  in  which  this  principle  is  applied  by  the  court, 
that  of  discouraging  antiquated  claims.  What  length  of  time 
will  constitute  a  bar  on  this  ground  is  left,  it  seems  to  me,  by 


1  2  Stoiy's  Eq.  §  1520. 

9  2  Story'a  Eq.  2d  edit  §  1520;  Fonblanque*8  Eq.  book  1,  ch.  4,  §  27, 
note  q\  Skenoood  v.  Sutton^  5  Mason,  141. 
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the  authorities  in  no  inconsiderable  degree  of  uncertaintj.  In 
some  cases  it  is  described  as  a  great  length  of  time,  sometimes 
as  a  considerable  time,  and  then  again  as  gross  laches. 
Nothing  can  be  more  indefinite  than  these  general  expres- 
sions, nor  does  the  nature  of  the  subject  appear  to  me  to  ad- 
mit a  more  exact  definition ;  for  what  in  one  case  might  be 
considered  gross  laches^  in  another  might  not  be  an  unrea- 
sonable delaj.  The  length  of  time  that  will  afiect  a  demand 
with  the  quality  of  staleness  must  depend  in  a  great  measure 
on  the  peculiar  nature  and  particular  circumstances  of  each 
particular  case.  And  the  principle  will  apply  in  various  cases 
with  very  different  degrees  of  force. 

The  considerations  which  influence  Courts  of  Equity  in 
fixing  this  prescription  of  stale  demands,  vary  in  some  mea- 
sure according  to  the  nature  of  the  cases,  sometimes  arising 
out  of  the  impolicy  of  disturbing  titles,  which  have  long  been 
unquestioned,  and  when  the  estates  may  have  passed  into  dif- 
ferent hands,  in  confidence  that  the  title  was  good ;  sometimes 
growing  out  of  a  presumption,  that  the  matter  may  have  been 
settled  by  the  parties  and  the  evidence  of  this  settlement  lost ; 
and,  at  other  times,  turning  on  the  more  general  ground,  that 
time  in  its  progress  leaves  all  past  transactions  involved  in 
more  or  less  obscurity,  and  that  a  party  by  the  loss  of  the  in- 
struments of  proof,  and  by  the  death  or  forgetfulness  of  wit- 
nesses, may  be  deprived  of  the  means  of  defending  and  vin- 
dicating his  rights,  which  he  might  have  efiectually  used,  if 
he  had  been  called  to  do  it,  when  the  transaction  was  recent. 
It  is  only  in  this  last  way,  as  it  appears  to  me,  that  lapse  of 
time  can  be  urged  as  a  bar  to  relief  in  this  suit,  and  it  is  in 
this  light  that  it  is  relied  upon  in  the  defendant's  answer. 

Now  what  media  of  proof,  either  documentary  or  testimo- 
nial, may  the  defendants  have  lost,  or  be  supposed  to  have 
lost,  during  the  period  that  elapsed  from  January,  1840,  to 
July,  1841,  for  this  is  the  whole  lime.     The  prescription  does 
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not  begin  to  run  until  the  fraud  is  discovered  by  the  plaintiff. 
The  defendants  surely  cannot  be  heard,  in  the  circumstances 
of  this  case,  to  complain  of  the  four  years  that  elapsed  from 
1836  to  1840,  during  the  whole  of  which  the  fraud  was  known 
to  them,  and  by  them  the  knowledge  of  it  studiously  with- 
held from  the  plaintiff. 

They  might  well  suppose,  if  the  discovery  should  be  made 
by  him,  that  he  would  not  rest  quietly  under  it,  and  would, 
therefore,  naturally  be  put  upon  their  vigilance  to  preserve  all 
the  evidence  necessary  for  Iheir  defence.  In  fact,  lapse  of 
time  in  this  case  is  far  more  embarrassing  to  the  plaintiff  than 
to  the  defendants,  because  he  must  make  out  his  claim  by 
satisfactory  proof.  And  if  they  may  complain  because  he 
has  kept  them  in  the  dark  as  to  his  intention,  for  eighteen 
months,  it  seems  to  me  that  he  may,  at  least,  parry  the  force 
of  this  objection,  by  replying  that  they  had  before,  for  four, 
years,  kept  him  in  ignorance  of  facts  most  material  for  him 
to  know,  and  which  by  no  possibility  could  be  learnt  except 
from  them  or  their  agents.  I  have  said  that  the  defendants 
withheld  the  knowledge  of  the  fraud  from  the  plaintiff,  and 
it  is  true  undoubtedly,  both  in  the  jurisprudence  of  law  and 
Equity,  in  some  cases,  that  aliud  est  celare,  aliud  iacere ;  but 
when  a  man  is  bound  in  good  faith  to  speak,  they  are  identi- 
cal in  morals  as  they  ought  to  be  in  law,  and  such,  in  many 
cases  at  least,  is  the  wholesome  doctrine  of  Equity.  If  I  am 
right  in  principle,  that  the  false  bidding  was  a  fraud  on  the 
purchaser,  then,  on  a  rigorous  analysis  of  the  matter,  the  with- 
holding from  him  the  knowledge  of  it  was  a  continuing  fraud, 
and  thus  the  act  celandi  and  tacendi  becomes  the  same  thing. 

On  the  whole,  after  the  most  careful  consideration  that  I 
have  been  able  to  give  to  this  case,  it  does  not  appear  to  me 
that  the  plaintiff  has  slept  on  his  rights,  if  he  has  any,  such 
an  unreasonable  length  of  time  as  ought  to  bar  him  of  all 
relief.     But  as  the  whole  matter  of  enforcing  and  rescinding 
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contracts,  is  not,  in  Equity,  one  of  strict  right  merelj,  but  is 
addressed  in  part,  at  least,  to  the  prudence  and  conscience  of 
the  court,  lapse  of  time,  without  being  a  bar  to  all  rdief,  may 
be  a  reason,  connected  with  intervening  events,  for  ^ving  it  ia 
a  modified  form. 

If  the  views  I  have  taken  of  the  facts  and  of  the  law  arising 
out  of  them  be  correct,  it  does  not  seem  to  be  using  too  strong 
language,  to  say,  that  the  fraud  was  a  gross  fraud,  and  that  it 
was  perpetrated  under  such  circumstances  as  do  not  entitle  it 
to  any  special  indulgence.  It  was  known  before  the  sale  that 
there  was  great  competition  for  the  property.  Among  the 
competitors,  two  men,  reputed  to  be  men  of  wealth,  were 
particularly  desirous  of  purchasing,  not  only  from  the  opinion 
then  generally  entertained  of  the  value  of  the  property,  but 
from  the  fact  that  they  had  other  property  in  the  same  water- 
fall contiguous  or  near  to  this,  the  value  of  which  might  be 
affected  by  uniting  witli  it  the  mill  seats  of  the  defendants. 
The  fairest  field  was  open  for  an  astute  auctioneer  or  puffer 
to  play  upon  the  hopes  and  fears  and  rivalshipe  of  the  com- 
petitors. How  successfully  this  was  done,  appears  as  well 
from  the  graphic  description  of  the  sale  by  some  of  the  wit- 
nesses, as  from  the  final  result.  This  competition  carried  up 
the  price  fairly  to  about  thirty-three  per  cent,  above  its  sup- 
posed value,  and  full  three  hundred  percent,  above  what  sid>- 
sequent  events  have  proved  to  be  its  real  value.  All  this  is 
the  good  fortune  of  the  owner,  to  which  he  is  fairly  entitled. 
And  with  this,  in  my  opinion,  he  ought  to  be  contented. 

The  conclusion  to  which  I  have  come,  on  the  whole,  is,  that 
a  decree  allowing  the  sale  to  stand,  and  cutting  down  the  price 
to  about  and  perhaps  a  little  over  $20,000,  will  do  substantial 
justice  between  the  parties.  It  leaves  to  the  defendants,  all 
the  advantages  of  a  sale,  under  the  most  favorable  circum- 
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stances  which  they  can  justly  claim^  and  takes  from  the  plain- 
tiff only  what  others  were  willing  to  give. 

Other  points  were  made  in  the  learned  and  able  arguments 
of  the  counsel ;  but  if  I  am  right  in  the  views  I  have  taken  of 
what  I  consider  the  main  points  in  the  case,  they  do  not  affect 
the  conclusion  to  which  I  have  arrived;  and,  as  the  opinion  is 
already  extended  to  a  much  greater  length  than  I  originally 
intended,  I  pass  them  by. 
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Mabk  Tratton  and  John  Bright,  in  Error,  v.  The 

United  States. 

Where  an  action  is  brought  against  two  joint  contractorB,  a  judgment  re- 
covered against  one  may  be  set  up  as  a  bar  to  the  suit. 

The  doctrine  in  the  case  of  Sketky  y.  MandevUle  (6  Cranch  R.  253),  com- 
mented on  and  questioned. 

Where  a  contract  is  both  joint  and  several,  a  judgment  against  both  con- 
tractors is  not  a  bar  to  a  several  action  against  either  one  of  them ;  and  a 
several  judgment  against  either  is  not  a  bar  to  a  joint  judgment  against 
both. 

Where  A,  being  post-master,  gave  an  official  bond  to  the  United  States,  and 
subsequently  employed  B  as  his  assistant,  and  the  receipts  from  the  post- 
office  were  deposited  in  their  joint  names,  and  an  action  was  brought 
against  A  on  his  bond,  and  judgment  recovered,  —  but,  he  having  subse- 
quently become  bankrupt,  the  present  action  was  brought  against  A  and 
B,  —  It  was  hddf  That  the  deposit  in  the  joint  names  of  A  and  B  did  not 
make  them  jointly  responsible ;  that  there  was  no  privity  of  contract  be- 
tween B  and  the  United  States ;  and  that,  even  if  there  were,  the  former 
judgment  against  A  was  a  bar  to  the  present  suit. 

A  post-master  is  not  bound  to  keep  the  monies  received  for  postage  distinct 
from  his  own,  nor  to  deposit  it  specifically  in  the  name  of  the  United 
States. 

In  general,  sub-agents,  acting  ex  contractu^  are  responsible  only  to  the  im- 
mediate agents  who  employ  them,  and  not  to  the  principals  of  such 
agents ;  and  there  is  no  necessary  exception  to  this  rule  in  the  case  of 
public  officers,  although,  under  particular  circumstances,  an  exception 
may  arise. 

Writ  of  Error  upon  a  judgment  rendered  in  the  District 
Court  of  the  District  of  Maine.  The  original  action  was 
assumpsit  for  money  had  and  received,  and  was  commenced 
in  September,  1841.  The  material  facts  as  they  appeared  on 
the  record,  in  the  bill  of  exceptions,  were  as  follows :  Trafton 
was  the  postmaster  of  the  city  of  Bangor,  and  in  January, 
1837,  gave  a  bond,  with  sureties,  for  the  faithful  performance 
of  the  duties  of  his  office.     In  June,  1839,  he  was  removed 
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from  his  office ;  and  during  his  continuance  in  office^  John 
Bright  (the  co-defendant),  acted,  for  a  certain  salary,  as  his 
assistant  in  office.  It  further  appeared  in  evidence,  that  dur- 
ing this  period,  all  the  deposits  of  monies  made  in  the  banks 
at  Bangor,  were  made  in  the  joint  names  of  Trafton  and 
Bright ;  and  all  the  checks  drawn  therefor,  were  drawn  by 
Bright,  and  signed  in  their  joint  names.  There  was  also  ev- 
idence in  the  case  conducing  to  prove,  that  the  monies  so 
deposited  were  received  by  the  postmaster,  as  postage,  in  the 
course  of  his  official  duties ;  but  it  did  not  appear,  that  all 
the  monies  so  received  were  placed  in  deposit  in  the  banks. 
It  farther  appeared,  that  the  amount  paid  out  of  the  Post 
Office  between  the  1st  of  April,  1837,  (up  to  which  time  the  ac- 
counts seem  to  have  been  properly  settled,  except  a  balance  of 
$  10.79,  founded  in  a  mere  mistake  detected  in  a  prior  account 
rendered),  and  the  30th  day  of  June,  1839,  in  quarterly  bal- 
ances, and  for  clerk  hire  and  other  incidental  expenses  of 
office,  far  exceeded  the  amount  deposited  in  the  banks  to  the 
credit  of  Trafton  and  Bright,  during  that  time ;  but  there  was 
more  deposited  in  the  said  banks,  during  that  time,  than  ac- 
crued to  the  Government.^  It  was  also  proved,  that  Trafton 
had  the  general  oversight,  superintendence  and  control  of  the 
office,  and  free  access  to  and  disposition  of  the  money  col- 
lected therein;  and  that  Bright  received  a  stated  salary 
for  his  services.  Upon  the  removal  of  Trafton  from  office, 
a  balance  was  found  due  from  him  to  the  Government, 
of  $444.41 ;  to  recover  which,  the  Government  brought 
a  suit  upon  his  official  bond,  against  him  and  his  sureties,  in 
which,  at  the  June  Term,  1841,  judgment  was  rendered  against 
Trafton  and  his  sureties  for  the  sum  of  $444.41,  with  $8.89, 
interest,  and  costs  of  suit  taxed  at  $44.40,  which  judgment 
still  remains  in  full  force  and  unsatisfied.  The  sum  claimed 
in  the  present  suit  is  precisely  that  in  which  the  judgment  was 
obtained.  Trafton  has  since  become  insolvent ;  but  Bright 
(his  co-defendant),  is  solvent.     At  the  trial,  the  counsel  for 
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Trafton  and  Bright  requested  the  District  Judge  to  charge  the 
jury,  that  the  facts  stated  in  the  brief  of  the  defendant's 
counsel,  proved  and  admitted  in  the  case,  were  a  bar  to  the 
present  action  ;  and  further,  that  if  the  jury  were  satisfied, 
that,  if  Trafton  used  the  money  so  collected  in  the  post  office, 
on  his  own  account,  so  that  not  enough  was  left  to  pay  the 
Government,  the  said  Bright  would  not  be  answerable.  These 
instructions  the  District  Judge  declined  to  give.  But  he  did 
instruct  the  jury,  that  the  facts  set  forth  in  the  brief  statement 
of  the  defendants,  did  not  furnish  a  bar  to  the  action  ;  and 
that  if  the  jury  were  satisfied  that  the  defendants  did  deposit 
money  collected  in  the  post  office,  in  a  bank  or  banks,  in  their 
own  names,  it  made  such  money  their  own  ;  and  if  the  jury 
were  satisfied  that  Trafton  and  Bright  had  deposited  the  money 
collected  in  the  post  office,  in  their  own  names,  then  they  were 
jointly  answerable  in  this  action.  The  jury  thereupon  re- 
turned a  verdict  for  the  United  States,  of  $470.33.  And 
the  present  writ  of  error  was  brought  to  reverse  the  judgment 
rendered  therefor. 

The  cause  was  argued  by  fVm.  Abbott  and  by  Howard  and 
Shepley  for  the  Defendants,  and  by  Williamson  for  the  United 
States. 

STORY,  J.  It  does  not  appear  to  me,  that  the  objections 
taken  to  some  portions  of  the  depositions  and  evidence,  are 
well  founded ;  and  if  they  were,  the  merits  of  the  case  be- 
fore the  Court  do  not  depend  upon  them.  Two  questions 
are  presented  by  the  bill  of  exceptions.  First ;  whether  the 
former  judgment  against  Trafton  and  his  sureties,  for  this  iden- 
tical money,  is  a  bar  to  the  present  suit  ?  Secondly ;  whether 
the  present  suit  is,  upon  the  other  admitted  facts,  maintainable 
in  point  of  law,  against  the  present  defendants,  even  if  the 
former  judgment  is  no  bar. 
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The  first  question  is  not  without  its  diiiiculties,  resulting 
from  the  state  of  the  authorities ;  not  one  of  the  cases  dis- 
posed of,  in  those  authorities,  has  been,  in  all  its  circumstances, 
precisely  like  the  one  at  the  bar.  I  pass  over,  without  obser- 
TatioD,  the  point,  whether  there  being  a  bond  given  by  Traf- 
ton, for  his  official  conduct,  an  action  of  assumpsit  would  lie 
against  him  for  the  money  received  by  him  officially ;  or,  in 
other  words,  whether  in  the  case  of  a  contract  by  a  sealed 
instrument  for  the  payment  of  the  money,  an  action  of  as- 
sumpsit would  lie  for  the  same  money  founded  upon  a  simple 
contract.  That  question  does  not  necessarily  arise  in  the 
present  case ;  and  if  it  did,  it  would  be  necessary  to  compare 
the  decision  in  Atiy  v.  Parish,  (1  Bos.  &  Pull.  104),  with 
what  was  said  by  Mr.  Justice  Bayley,  in  Tibon  Warwick  Oat 
Light  Company,  (4  Barn.  &  Cres.  962,  968),  and  other  htter 
cases.  If  the  bond  would  perse  have  barred  the  right  of  suit 
in  the  present  case,  a  fortiori,  a  judgment  upon  that  bond 
would  amount  to  a  bar  and  extinguishment. 

In  Sheehy  v.  Mandeville,  (5  Cranch,  R.  353),  the  Supreme 
Court  of*  the  United  States  held,  that  a  judgment,  rendered 
in  a  suit  against  one  of  the  makers  of  a  promissory  note 
only,  (it  being  a  partnership  note),  was  not  a  bar  to  a  joint 
suit  against  both  the  partners.  But,  then  the  bar  was  not  set 
up  by  the  partner  who  was  sued  in  the  former  suit,  but  by 
the  other  partner  not  sued ;  and  as  to  the  latter,  the  Court 
thought,  that  as  he  was  not  a  party  to  the  former  judgment, 
it  did  not  bind  him  and  would  not  operate  as  a  merger  in  his 
favor.  On  the  other  hand,  in  Ward  v.  Johnson,  (13  Mass. 
R.  148)  the  original  suit  was  brought  against  one  partner 
upon  a  partnership  contract,  and  judgment  obtained  against 
him ;  and  afterwards  assumpsit  was  brought  against  both  part- 
ners, and  each  of  them  pleaded  the  former  judgment  in  bar ; 
and  the  Court  held  h  a  good  bar.     It  is  observable,  that  in 
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Sheehy  v.  Mandeville  the  Court  did  not  rely  upon  the  fact, 
that  the  other  partner  did  not  join  in  the  plea  of  the  former 
judgment.  In  point  of  fact,  he  had  been  discharged  as  an 
insolvent  debtor,  and  no  farther  proceedings  seem  to  have 
been  had  against  him.  In  Robertson  v.  Smithy  (18  John.  R. 
489),  the  Supreme  Court  of  New  York  held,  that  a  joint 
judgment  against  one  or  more  partners  on  a  partnership  con- 
tract was  a  bar  to  another  action  against  other  partners  not 
sued ;  and  held  the  case  of  Sheehy  v.  Mandevitte  not  to  be 
sound  law.  In  Leichmere  v.  Fletcher^  (1  Cromp.  &  Mees, 
623),  although  the  case  turned  upon  some  special  considera- 
tions, the  opinion  was  clearly  indicated  by  Mr.  Justice  Bayley, 
in  delivering  the  opinion  of  the  Court,  that  unless  a  contract 
was  both  joint  and  several,  a  judgment  obtained  against  both 
would  bar  a  judgment  suit  on  the  same  contract  against  either 
of  them  alone ;  and  e  converso,  a  judgment  against  one  of  the 
joint  contractors  would  be  a  bar  of  a  subsequent  trial  against 
both.  And  he  relied  upon  Higgens^s  case,  (6  Co.  Rep.  48), 
as  fully  bearing  out  these  positions,  as  by  implication,  it  cer- 
tainly does. 

It  was  in  this  state  of  the  authorities,  that  I  vvas  called 
upon  to  review  and  consider  their  force  and  bearing  in  Tkc 
United  States  v.  Cushman,  (2  Sumner  R.  426,  434  to  441). 
The  conclusion  to  which  I  there  arrived  was,  that  where  the 
contract  was  both  joint  and  several,  a  judgment  against  both 
was  no  bar  to  a  several  action  against  each  of  them ;  and  a 
several  judgment  against  each  was  no  bar  to  a  joint  judgment 
against  both.  The  ground  in  both  cases  was  the  same ;  that 
as  the  parties  had  expressly  made  the  contract  several  and 
joint,  the  merger  of  either  in  a  judgment  would  not  be  a  mer- 
ger of  the  other.  Since  that  decision,  the  question  has  arisen 
in  England,  and  been  directly  decided  by  the  Court  of  Ex- 
chequer in  the  case  of  King  v.  Hoar,  (8  Jurist,  1127,  Decem- 
ber 1844).  There  the  contract  was  a  joint  simple  contract; 
a  judgment  had  been  obtained  against  one  of  the  co-con- 
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tractors,  and  then  another  action  was  brought  against  the  other 
co-contractor,  who  pleaded  the  former  against  the  other  co- 
contractor  ;  and  the  question,  upon  a  demurrer,  was  whether 
a  judgment  recovered  against  one  of  two  joint  contractors, 
without  alleging  execution  or  satisfaction,  was  a  bar  to  an 
action  against  the  other.     The  Court  held  that  it  was.     Mr, 
Baron  Parke,  in  delivering  the  opinion  of  the  Court,  reviewed 
all  the  leading  authorities,  and  pronounced  what  appears  to 
me  to  be  a  very  sound  and  satisfactory  judgment.     It  proceeds 
directly  upon  the  ground,  that  when  once  judgment  is  given 
upon  any  demand,  it  passes  in  rem  judicatanij  and  it  cannot, 
upon  the  established  principles  of  law,*  be  sued  for  in  another 
action.    If  the  demand  be  founded  on  a  joint  contract,  it  is 
certainly  merged  and  barred  in  the  judgment  as  to  the  first 
contractor  sued ;  and  if  so  merged  and  barred,  it  would  seem 
equally  barred  as  to  the  other,  since  no  joint  suit  can  be 
maintained  thereon ;  and  it  would  seem  to  follow,  that  the 
contract  being  an  entirety,  and  merged  or  extinguished  by  the 
judgment  as  to  one,  might  be  gone  as  to  the  other  by  opera- 
tion of  law.     If  the  latter  were  such  alone,  he  might,  even  as 
a  matter  of  pleading,  insist,  that  the  contract  was  joint,  and, 
therefore,  both   contractors  ought  to  be  joined.      If  sued 
jointly,  there  could  be  no  judgment  obtained  against  the  par- 
ties jointly,  because  the  contract  as  to  one  would  be  gone  by 
the  merger ;  and  the  suit  must  be  good  and  maintainable  as 
to  all  the  defendants,  or  not  at  all.     On  this  occasion,  the 
learned  Baron  referred  to  the  case  of  Sheehy  v.  MandevilUf 
(6  Cranch,  253,)  and  expressing  a  great  respect  for  the  judg- 
ment pronounced  by  Mr.  Chief  Justice  Marshall,  said  he  was 
not  satisfied  with  the  reasoning  thereof.     I  must  confess,  that 
for  years  I  have  entertained  great  doubts,  as  to  the  propriety 
of  the  same  decision ;  and  have  thought  the  distinction  taken 
as  long  ago  as  in  Higgens's  case,  (6  Co.  R.  44, 46,)  between 
joint  contracts  and  joint  and  several  contracts,  to  be  a  sound 
one.    If,  however,  the  present  case  were  precisely  identical 
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with  that  of  Sheehy  v.  Mandevilk,  I  should  deem  my  judicial 
opinion  bound  bj  it,  and  should  follow  it  without  question. 
But  there  is  this  distinction  between  the  two  cases,  that  there 
the  bar  was  not  set  up  by  the  judgment  debtor,  who  was 
sued  in  the  second  suit;  here  he  does  set  it  up  and  rely 
upon  it ;  and  the  identity  of  the  contract  and  demand  in  both 
is  admitted  by  the  parties.    The  United  States  sue  for  the 
same  debt  against  both  parties,  assuming  the  debt  to  have 
been  originally  and  equally  due  from  them  as  a  joint  contract. 
Now,  I  confess  myself  to  be  unable  to  perceive,  how  Traf- 
ton  can  be  sued  again  upon  a  contract  or  debt,  which  has 
passed  m  rem  judicatam ;  and  if  he  cannot  be  sued  again, 
the  present  suit  is  not  maintainable,  since,  unless  a  joint 
judgment  can  be  rendered  thereon  as  upon  a  subsisting  joint 
contract,  the  very  foundation,  on  which  the  suit  rests,  is  gone. 
It  may  be  said,  that  Bright  was  neither  a  party  to  the  former 
suit,  nor  a  surety,  and  that  the  joint  contract  here  sued  on, 
is  not  the  same  joint  contract  sued  on  in  the  former  suit. 
In  one  sense,  that  may  be  true  ;  but  then,  as  to  Trafton,  it  is 
precisely  one  and  the  same  identical  debt —  and  that  debt  is 
certainly  merged  in  the  judgment  against  him.     If  merged  as 
to  him,  it  seems  (as  has  been  already  suggested)  very  diffi- 
cult to  see  how  it  can  remain  against  Bright.     The  case  Ec 
parte  Rowlandson  (3  P.  Will.  R.  405,)  which  seems  to  have 
been  overlooked  in  all  the  cases  before  cited,  contains  a  doc- 
trine  strongly  corroborative  of  what  has  just  been  stated. 
Lord  Chancellor  Talbot  there  said,  "At  law,  when  A.  and  B. 
are  bound  jointly  and  severally  to  J.  S.,  if  J.  S.  sues  A.  and 
B.  severally,  he  cannot  sue  them  jointly ;  and  on  the  con- 
trary if  he  sues  them  jointly,  he  cannot  sue  them  severally, 
but  the  one  may  be  pleaded  in  abatement  of  the  other." 
My  judgment  upon  the  whole,  upon  this  point,  is,  that  the 
present  case  is  not  governed  by  the  decision  in  Sheehy  v. 
Mandeville ;  and  therefore,  being  at  liberty  to  follow  the  die- 
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tates  of  my  own  opinion,  I  am  prepared  to  hold  the  former 
judgment  a  bar  to  the  present  suit. 

But  supposing  the  former  judgment  not  to  be  a  bar,  it 
appears  to  me,  that,  upon  the  facts  of  the  case,  the  present 
action  is  not  maintainable.  It  is  to  be  taken  into  considera- 
tion, that  there  is  not  the  slightest  evidence  in  the  case  of  any 
joint  and  express  promise  of  Trafton  and  Bright  to  pay  the 
money  sued  for  to  the  Government.  The  promise,  if  any 
arises,  is  by  mere  implication  of  law.  In  the  first  place,  there 
is  no  priority  whatsoever,  between  the  Government  and 
Bright.  He  was  a  mere  assistant  of  the  postmaster,  and  re- 
ceived the  money  for  him,  and  deppsited  it  with  his  consent  in 
their  joint  names.  Bright  never  undertook  with  the  govern- 
ment for  the  receipt  or  safe  custody  of  their  money.  His 
contract  was  merely  with  Trafton,  as  his  principal.  Trafton 
had  the  sole  control,  and  management,  and  right  of  disposal 
of  all  the  monies  received  and  deposited ;  and  Bright  was 
bound  to  obey  his  orders  as  to  the  disposal  of  them. 

In  the  next  place,  the  argument  for  the  United  States 
must  necessarily  assume,  that  the  monies  daily  received  as  and 
for  postage,  belonged  specifically  to  the  United  States,  and 
that  the  postmaster  was  bound  to  keep  if  specifically  and 
distinctly  separated  from  all  his  own  money,  and  to  deposit  it 
in  the  name  of  the  United  States,  or  in  the  name  of  the 
proper  public  ofiicer  thereof.  Now  there  is  no  evidence  in 
the  case,  which  establishes  any  such  matter  of  regulation  on 
the  part  of  the  post  office  department,  or  contemplates  its 
existence.  Indeed,  the  practice  in  the  post  ofllices  is,  I  con- 
jecture, from  convenience,  if  not  necessity,  almost  universally 
the  other  way.  The  postmaster  does  not  deem  the  daily 
sums  received  by  them  as  postage  in  coin  and  bank  bills  to 
belong  to  the  Government,  as  their  specific  coin  and  bank 
bills ;  but  they  treat  them  as  sums  to  be  debited  to  the 
postmaster,  and  carried  to  the  general  credit  of  the  Govern- 
ment as  matters  of  account,  precisely  as  agents,  and  consig- 
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nees,  and  commission  merchants  are  accustomed  to  charge 
themselves  with  the  sums  received  by  them  for  their  princi- 
pals in  the  course  of  sales  made  or  demands  collected  by 
them.  If  a  postmaster  were,  in  the  course  of  his  employment, 
to  receive  by  mistake  base  coin,  or  forged  bank  bills,  or  if, 
after  having  received  genuine  coin,  or  genuine  bank  bills, 
they  were  to  be  lost  or  destroyed  without  any  negligence  on 
his  part,  I  do  not  understand,  that  he  would  be  exonerated 
from  responsibility  therefor,  unless,  indeed,  the  money  should, 
by  the  orders  of  the  Government,  be  required  to  be  kept 
specifically,  and  apart  from  all  other  money,  and  in  a  particu- 
lar place,  or  deposited  in  the  name  of  the  Government  in  a 
particular  bank.  Neither  do  I  understand  it  to  be  a  wrong- 
ful conversion  of  the  monies  of  the  government,  for  a  post- 
master to  deposit  the  monies,  received  by  him  for  postage,  in 
his  own  name  in  a  bank,  unless  the  government  should,  by 
some  regulation,  prohibit  it,  and  require  the  same  to  be  de- 
posited in  its  own  name.  There  is  nothing  in  the  present 
record,  which  leads  to  any  such  conclusion.  And  no  Act  of 
Congress  has  been  brought  to  the  notice  of  the  Court,  which 
imposes  any  such  regulation.  In  former  times,  I  believe,  it 
was  a  general  pfactice  among  the  collectors  of  the  customs, 
to  make  deposits  of  the  public  monies  in  their  own  names  ; 
but  of  late  years,  that  practice  has  been  in  a  great  measure 
put  an  end  to,  by  regulations  and  orders' from  the  treasury  de» 
partment. 

I  entirely  concur  in  the  opinion  of  the  District  Judge, 
that  by  the  deposit  of  the  monies  in  a  bank  or  banks,  in  the 
name  of  the  defendants,  they  made  these  monies  their  own. 
But  if  made  their  own  by  such  deposit,  it  must  be  because  it 
was  a  lawful  act ;  for  if  it  was  an  unlawful  act,  or  conversion 
of  the  property  of  the  United  States,  then  the  monies  did 
not  become  their  own ;  but  remained  the  monies  of  the 
United  States,  as  Bright  must  be  presumed  to  have  known  all 
the  facts.     My  difficulty  is,  how  to  come  to  the  conclusion, 
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that  if  the  deposit  was  a  lawful  one,  any  joint  contract  with 
the  government  can  be  inferred  from  the  mere  fact,  that  the 
deposit  was  made  in  their  joint  names.  It  may  here  have 
been  made,  and  for  aught,  that  appears,  was,  in  fact,  made 
by  the  orders  and  direction  of  "Trafton,  for  his  own  personal 
convenience,  and  the  more  ready  disbursement  of  the  monies 
for  purposes  either  of  his  own  private  convenience,  or  con- 
nected with  the  duties  of  his  oflSce.  I  am  unable,  therefore, 
to  concur  in  the  instruction  of  the  learned  Judge,  that  the 
deposit  of  the  monies  in  the  joint  names  of  the  defendants, 
made  them  personally  and  jointly  answerable  in  the  action. 

In  the  next  place,  there  is  a  most  important  fact  stated  in 
the  case,  *^  That  the  amount  paid  out  of  the  said  post  office 
between  the  1st  day  of  April,  1837,  and  the  30th  day  of  June, 
1839,  (between  which  periods  the  balance  due  to  the  Govern- 
ment must  have  accrued),  in  quarterly  balances,  and  for  clerk 
hire,  and  other  incidental  expenses  of  the  office,  far  exceeded 
the  amount  deposited  in  the  banks  to  the  credit  of  Trafton 
and  Bright  during  that  time.  But  there  was  more  deposi^d 
in  the  said  banks  during  that  time  than  accrued  to  the 
Government."  Now,  upon  this  uncontradicted  statement, 
the  Government  cannot  be  entitled  to  recover  the  monies, 
which  were  so  deposited,  as  monies  belonging  to  the  United 
Stales,  unless  it  is  shown  by  the  Government,  that  the  monies 
have  been  misapplied  to  other  purposes  than  such  payments 
and  expenses  as  above  stated ;  for  Trafton  had  a  perfect  right 
to  apply  those  monies  to  reimburse  himself  for  such  payments 
and  expenses,  or  to  treat  them  as  his  own  when  he  had  paid 
or  advanced  an  equivalent  amount  for  the  government.  As 
to  the  monies  received  and  not  deposited,  the  case  finds  this 
important  fact  also,  that  <^  It  was  proved,  that  Trafton  had  the 
general  oversight,  superintendence,  and  control  of  the  office, 
and  free  access  to,  and  disposition  of  the  mon^y  collected 
therein."    He,  therefore,  must,  in  the  absence  of  all  contrary 
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proof,  be  presumed  to  have  had  the  sole  possessioD,  castody, 
and  disposition  of  all  the  monies  not  so  deposited.  Bright 
was  merely  bis  assistant,  and  the  receipt  of  the  monies  by  him 
as  such  assistant,  was  a  receipt  thereof  for  Trafton,  and  not 
jointly  for  himself  and  Trafton.  In  general,  sub-agents, 
acting  ex  coniractUy  are  responsible  only  to  the  immediate 
agents  who  employ  them,  and  not  to  the  principal,  for  there 
is  no  privity  between  them.^  And  there  is  no  necessary  ex- 
ception to  this  rule  in  the  case  of  public  officers,  although 
under  particular  circumstances  an  exception  may  arise.  Bat 
what  I  proceed  upon,  is,  that  there  is  no  proof  in  the  case, 
that  Bright  ever  received  or  appropriated  to  the  joint  use  of 
himself  and  Trafton  any  of  the  monies  not  deposited ;  and  it 
is  quite  consistent  with  the  whole  evidence  in  the  case,  that 
there  never  was  any  such  receipt  or  appropriation  on  their 
joint  account.  It  appears  to  me,  therefore,  that  the  charge 
of  the  Court  puts  the  case  to  the  jury  upon  this  point,  as  if 
there  were  evidence  before  the  jury  competent  in  point  of 
law  to  enable  it  to  infer,  that  there  was  such  a  receipt  or  appro- 
priation of  the  monies  upon  joint  account. 

The  defendants  also  asked  the  Court  to  instruct  the  jurjr 
'  that  if  they  were  satisfied  that  the  said  Trafton  used  the 
money  so  collected  in  the  post  office  on  his  own  account,  so 
that  not  enough  was  left  to  pay  the  plaintiff  ^s  (The  United 
States),  the  said  Bright  would  not  be  answerable."  Now  I 
confess  myself  to  be  under  some  embarrassment  as  to  the  true 
nature  and  interpretation  of  this  instruction.  If  it  meant,  that, 
if  Trafton  had  used  the  money  so  collected  on  his  own  ac- 
count, and  that  Bright  had  not  received  or  appropriated  any 
part  of  the  deficit  on  joint  account,  then  Bright  was  not 
answerable  in  the  action,  then  it  appears  to  me,  that  it  ought 
to  have  been  given.  But  if  it  meant,  that  Bright  would  not 
be  liable  for  any  part  of  the  deficit,  even  if  he  had  received 


1  See  Stoiy  on  Agency,  §  203,  §  205,  note,  §  217  a,  $  387. 
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or  appropriated  it  on  joint  account^  then  it  might  be  a  question 
of  more  difficulty,  and  perhaps,  stated  in  so  abstract  a  form 
without  reference  to  the  other  facts  in  the  case,  it  might  have 
been  properly  referred;  which  interpretation  the  learned 
Judge  >gave  it,  does  not  appear. 

Upon  the  whole,  my  opinion  is,  that  the  judgment  ought  to 
be  reversed ;  first,  because,  the  former  judgment  was  a  bar  to 
the  present  suit ;  and  secondly,  because,  upon  the  admitted 
facts  of  the  case,  the  ch^irge  of  the  Court  is  not  maintainat>le, 
in  point  of  law,  in  the  abstract  form  in  which  it  is  given. 


Philip  Greelet   and  Others  v.  Joseph  Smith  and  the 

Exchange  Bank. 

Whirs,  daring  the  pendency  ef  a  suit,  a  corporation  surrenders  its  char- 
ter, which  is  accepted  bj  the  legislature,  it  becomes  defunct,  and  the  suit 
abates,  unless  the  legislature,  by  some  act,  saves  the  right  of  action 
against  the  corporation. 

This  case  was  formerly  before  the  coart  upon  a  plea  to  the 
jurisdiction,  which  having  been  overruled.  Rand  for  the 
defendants  suggested,  that  by  an  act  of  the  Legislature  of 

Maine,  passed  on  the  7th  of ,  1840,  the  surrender  of 

its  charter  by  the  Exchange  Bank  (one  of  the  defendants,) 
was  accepted,  and  thereupon  it  was  declared,  ^^  That  the  same 
shall  terminate  when  the  act  shall  take  effect ;''  and  it  was 
further  enacted,  that  "  the  Bank  shall  continue  its  corporate 
capacity  during  the  term  of  two  years  from  the  time  this  act 
shall  take  effect,  for  the  sole  purpose  of  collecting  the  debts 
due  to  the  corporation,  selling  and  conveying  the  property, 
and  estate  thereof,  and  shall  remain  liable  for  the  payment 
of  all  debts  due  from  the  same,  and  shall  be  capable  of  pros- 
ecuting and  defending  suits  at  law,  and  for  choosing  direct- 
voL.  Ill  56 
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ors  for  the  purposes  aforesaid,  and  for  closiDg  its  coocerns." 
The  act  took  effect  from  and  after  the  sixth  of  April,  1840 ; 
and  the  two  years  expired  after  the  sixth  of  April,  1842. 
The  question,  therefore,  was,  whether  the  suit  could  be  fur- 
ther continued  as  to  the  Exchange  Bank,  and  what  was  to 
be  done,  as  to  future  proceedings. 

Fessenden  and  Debhis  for  the  plaintiffs. 

STORY,  J.  The  question  comes  shortly  to  this,  that, 
during  the  pendency  of  the  suit,  the  corporation  becomes 
extinct  by  a  voluntary  surrender  of  its  charter,  and  an  ac- 
ceptance of  the  surrender  by  the  Legislature.  Under  such 
circumstances  it  is  asked,  what  is  to  be  done,  the  corporation 
being  defunct  by  operation  of  law  ?  It  was  certainly  a  very 
unwise  act  for  the  Legislature  to  accept  a  surrender  of  the 
charter,  and  not  at  the  same  time  to  save  the  rights  of  action 
of  third  persons  against  the  corporation,  and  to  continue  the 
existence  of  the  corporation  qiu>ad  such  rights.  But  the 
same  case  would  have  occurred,  if  upon  a  quo  warranto  a 
final  judgment  had  passed  against  the  corporation,  declaring 
its  franchises  and  privileges  forfeited,  and  decreeing  a  seizure 
and  resumption  of  the  same  by  the  government.  Many  of  our 
banks  are,  by  law,  limited  to  a  term  of  years  for  their  corpo- 
rate existence,  and  if  there  is  no  saving  when  the  term  ex- 
pires, the  corporation  is  de  facto  dead.  Now  I  cannot  dis- 
tinguish between  the  case  of  a  corporation  and  the  case  of  a 
private  person,  dying  pendente  lite.  In  the  latter  case,  the 
suit  is  abated  at  law,  unless  it  is  capable  of  being  revived  by 
the  enactments  of  some  statute,  as  is  the  case  as  to  suits  pend- 
ing in  the  courts  of  the  United  States,  where,  if  the  right  of 
action  survives,  the  personal  representative  of  the  deceased 
party  may  appear,  and  prosecute  or  defend  the  suit.^     No 

1  Judiciary  Act  of  1789,  ch.  20,  §31;  2  Tidd,  Pract.  932,  9th  edit. 
1828, ;  Com.  Dig.  AbatenieDt  H.  32,  33,  34,  35. 
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such  provision  exists  as  to  corporations ;  nor,  indeed,  could 
exist,  without  reviving  the  corporation  pro  hoc  vice ;  and 
therefore,  any  suit  pending  against  it  at  its  death  abates  by 
mere  operation  of  law. 

It  seems  to  me,  therefore,  that  the  attorney  for  the  corpora- 
tion may  well  suggest  the  death  of  the  corporation  by  plea 
or  otherwise  on  the  record,  and  if  the  fact  is  admitted,  the 
suit  as  to  the  corporation  will  abate  by  operation  of  law, 
and  render  all  farther  proceedings  against  it  void. 


Benjamin  K.  Hough,  in  Equity,  t.  Joshua  Richardson 

AND  Others. 

Where,  in  a  ^treaty  for  the  sale  of  property,  the  vendor  makes  material 
misrepresentations,  by  which  the  purchaser,  having  no  knowledjte,  or 
means  of  knowledge,  in  relation  thereto,  is  actually  deceived  to  his  inju* 
ry,  —  a  Court  of  Equity  will  rescind  the  contract  in  pursuance  thereof, 
although  it  do  not  contain  the  misrepresentations ;  and  it  matters  not,  in 
such  a  case,  whether  the  misrepresentations  be  the  result  of  mistake  or 
fraud. 

But  where  a  purchaser  relies  upon  his  own  judgment,  uninfluenced  by  any 
misrepresentations,  and  has  full  means  of  knowledge  within  his  reach,  a 
Court  of  Equity  will  not  relieve  him  from  his  bargain. 

An  Answer  in  Equity  to  facts  charged  in  the  Bill  is  to  be  taken  to  be  true, 
until  the  contrary  is  clearly  established. 

Where  A  and  B  gave  a  bond  to  C,  conditioned  to  make  a  conveyance  of 
certain  timber  land,  provided  C  should  elect  to  buy  the  same  on  certain 
terms,  within  thirty  days,  —  or  should  make  a  sale  thereof  within  the 
same  time,  in  which  case,  only  one  half  of  the  excess  over  a  certain  price 
was  to  be  paid  to  A  and  B,  —  and  C  did  make  sale  of  the  land,  and  A  and 
B  received  one  half  of  the  excess  of  the  price  over  the  stated  sum,  and 
made  a  deed  of  conveyance  thereof  to  the  purchaser,  —  It  was  hdd^  Tha 
C  was  the  agent  of  A  and  B  in  the  sale,  and  they  were  bound  by  his  rep 
resentations. 

Where  C  gave  a  certificate,  that  certain  lands,  which  he  had  **  partially  ex- 
plored," contained,  **  as  far  as  my  knowledge  extends,"  a  certain  average 
of  timber,  and  it  appeared  that  the  purchasers,  to  whom  it  was  given,  had 
as  full  means  of  knowledge  as  C,  —  It  was  held^  That  they  were  not  en- 
titled  to  place  implicit  reliance  thereon,  and  make  it  the  basis  of  their 
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contract;  but  that  they  should  hare  inTestigated  the  grounds  of  the  opin- 
ion therein  expressed,  and  the  extent  of  the  exploration  bj  C. 

Where  a  Bill  in  Equity  was  brought  to  set  aside  a  sale  of  certain  timber 
lands  seven  years  after  the  purchase  thereof,  during  which  time  the  agent 
of  the  purchaser  had  made  two  explorations  of  the  land,  and  had  caused 
a  large  quantity  of  timber  to  be  cot  therefrom  —  It  was  hdd^  That  the 
purchasers  had  full  knowledge  or  means  of  knowledge  of  the  condition 
of  the  lands,  through  their  agent,  which  they  were  bound  to  exercise, 
before  cutting  down  timber,  and  locating  the  property  as  their  own ;  and 
that  the  Bill  was  not  maintainable  after  so  great  a  lapse  of  time, — partic- 
ularly as  it  set  forth  no  new  discoyeries  in  relation  to  the  quantity  and 
value  of  the  timber,  which  might  not  have  been  obtained  in  a  single 
year,  and  as  the  eyidenee  was  obscured  as  to  material  points. 

Whatever  is  known  to  an  agent  is,  in  contemplation  of  law,  known  to  the 
principal ,  and  the  latter  cannot  aver  his  ignorance  thereof. 

Bill  in  Equity,  to  rescind  a  contract  respecting  land  in  Car- 
mel,  Maine,  and  for  other  relief.  The  bill  in  substance  stated, 
that  Joshua  Richardson,  of  Portland,  in  the  State  of  Maine, 
merchant,  and  a  citizen  of  the  said  State  of  Maine,  and  of 
the  United  States,  Charles  Mussey,  of  the  said  Portland, 
merchant,  and  a  citizen  of  the  said  State  of  Maine,  and 
Nathaniel  F.  Deering,  also  a  citizen  of  the  said  State,  and  of 
the  United  States,  at  a  time  prior  to  the  twelfth  of  June,  A. 
D.  1835,  were  the  owners  of  and  seized  of,  as  tenants  in 
common,  of  certain  lots  of  land,  situated  in  the  town  of  Car- 
mel,  in  the  County  of  Penobscot,  and  State  of  Maine,  afore- 
said, [here  follows  a  description  of  the  lot],  the  number  of 
acres  in  the  whole  being  three  thousand  seven  hundred  and 
ninety-two  and  one-half  acres,  more  or  less.  And  also  being 
seized  of  all  the  ministerial  and  school  lands  in  said  town  of 
Carmel,  containing  eight  hundred  and  eleven  and  one-eighth 
acres,  particularly  bounded  and  described  in  Elijah  Hilliard's 
deed,  as  treasurer  of  the  trustees  of  the  said  fund,  dated  June 
19,  1833.  And  being  so  thereof  seized,  were  desirous  of 
selling  the  same  at  a  great  price.  And  the  better  to  effect 
the  said  object,  at  some  time  previous  to  the  thirtieth  day  of 
June,  1 835,  and  at  what  particular  time,  being  unknown  to 
the  plaintiff,  he  prays  that  the  said  Richardson,  Mussey  and 
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DeeriDg  may  be  holden  to  disclose  and  make  known,  did  give 
to  William  Moulton,  of  Portland  aforesaid,  merchant,  a  citi- 
zen of  the  said  State  of  Maine,  and  of  the  United  States,  a 
bond  or  obligation,  conditioned  to  convey  the  said  lots  of  land 
on  certain  terms  and  conditions  therein  set  forth  and  expressed ; 
and  the  plaintiff  charges,  that  if  such  were  not  the  fact,  that 
such  bond  or  obligation  was  given  to  the  said  Moulton,  (which 
fact  he  prays  the  said  Richardson,  Mussey,  and  Deering  may 
be  held  to  disclose),  the  said  Moulton  was  by  them  employed, 
on  some  terms,  as  their  agent,  either  for  some  specific  reward, 
or  such  sum  as  the  said  Moulton  could  dispose  of  and  con- 
tract to  sell  the  same,  over  and  above  a  fixed  stipulated  price, 
to  sell  and  dispose  of  the  said  lots  of  land  to  the  plaintifi'and 
others,  or  some  other  persons. 

That  the  said  Richardson,  Mussey,  and  Deering,  combining 
with  the  said  Moulton,  to  sell  such  lots  of  land  or  a  portion 
thereof,  to  the  plaintifi*  or  others,  at  a  greatly  inflamed  price, 
and  well  knowing  that  the  said  lots  of  land  were,  in  fact,  of 
little  comparative  value,  and  had  not  standing  and  growing 
thereon  more  than  two  thousand  of  sound  pine  timber  to  the 
acre,  on  an  average  of  the  whole  quantity  of  land  contained 
in  the  said  lots,  suitable  to  be  sawed  and  cut  into  boards,  and 
exclusive  of  a  large  quantity  of  small  growing  timber,  not  fit 
for  that  purpose ;  or  else  being  grossly  ignorant  of  the  quan- 
tity of  timber  on  the  said  lots,  being  sound  pine  timber,  and 
being  also  grossly  ignorant  of  the  actual  value  of  the  said 
lands  and  the  quantity  of  timber  thereon,  did,  on  the  twelfth 
day  of  June,  1835,  procure  one  Geoi^e  R.  Herrick,  (who,  as 
the  plaintiff  charges,  either  never  did  partially  explore  said 
lands,  or  else  was  grossly  ignorant,  or  fraudulently  combining 
with  said  Richardson,  Mussey,  Deering,  and  Moulton,  to  aid 
in  selling  the  said  lands  at  a  greatly  inflamed  price),  to  give  a 
certificate  of  the  following  tenor  and  effect,  to  wit : 

''  This  is  to  certify,  that  I  have  partially  explored  the  lands 
in  the  town  of  Carmel,  which  are  bonded  to  Mr.  William 
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Moulton,  and^  as  far  as  my  knowledge  extends,  there  is  an 
average  of  eight  thousand  feet  or  more  of  sound  pine  timber 
per  acre,  exclusive  of  a  large  quantity  of  small  growing  tim- 
ber, hard  wood,  cedar,  mixed  growth,  &c.  This  timber  is 
on  good  water  for  driving  logs,  and  the  land  is  good  farming 
land. 

"  Signed,  George  R.  Hekrick." 

And  the  plaintiif  charges,  that  the  said  William  Moulton, 
acting  as  well  as  the  agent  of  the  said  Richardson,  Mussey, 
and  Deering,  as  for  himself,  and  on  his  own  behalf,  having 
thus  possessed  himself  of  the  said  bond  or  obligation  in  writ^ 
ing,  from  the  said  Richardson,  Mussey,  and  Deering,  to  him- 
self, and  being  furnished  also  with  the  aforesaid  certificate  of 
the  said  George  R.  Herrick,  did  apply  to  the  plaintiff,  to 
become,  with  others,  the  purchaser  of  the  said  lots  of  land,  so 
as  aforesaid  described;  and  to  induce  the  plaintiff  to  become 
such  purchaser,  with  others,  did,  with  the  full  knowledge, 
consent,  and  assent  of  the  said  Richardson,  Mussey,  and 
Deering,  and  at  their  request,  exhibit  to  the  plaintiff  the  afore- 
said certificate,  as  containing  a  true  description  of  the  quality 
of  the  said  lots  of  land,  of  the  quality,  kind  and  quantity  of 
timber  standing  and  growing  on  the  said  lands ;  and  in  ad- 
dition to  exhibiting  the  said  certificate,  did  then  arid  there 
represent  to  the  plaintiff,  and  assure  him,  that  the  said  lots  of 
land  were  in  all  respects  equal  to  what  the  said  Herrick  had, 
in  the  said  certificate,  afiSrmed.  And  that  in  truth  and  in 
fact,  the  timber  exceeded  in  quantity  the  amount  specified 
in  the  said  certificate ;  and  that  it  would  amount  to  ten  thou- 
sand, on  an  average,  to  the  acre,  of  such  timber  as  was  speci- 
fied in  the  said  certificate.  Whereas  the  plaintiff  charges  the 
contrary,  and  that  in  truth  and  in  fact,  the  quantity  of  timber, 
such  as  is  specified  in  the  said  certificate,  and  as  represented 
by  the  said  Moulton,  did  not  exceed  two,  or  at  most  three 
thousand  on  the  acre,  on  an  average  of  the  whole  of  the  said 
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tract  or  lots  of  land,  such  as  specified  in  the  said  certificate ; 
and  that  the  said  lots  of  land  were  in  no  respect  equal  to  what 
the  said  certificate  represents,  and  such  as  the  said  Moulton 
represented  and  assured  to  the  plaintifif. 

That  the  said  Richardson,  Mussey,  Deering,  and  Moulton, 
at  the  time  aforesaid,  were  well  knowing,  or  might  by  proper 
and  careful  inquiry  and  examination,  have  well  known,  that 
the  said  lots  of  land  did  not,  in  fact,  have  standing  and  grow- 
ing thereon  any  such  quantity  and  quality  of  timber  as  the 
said  certificate  purported,  and  as  the  said  Moulton  represented 
and  assured  the  plaintiflf;  and  that  the  said  land  was,  in  fact, 
of  a  much  poorer  quality  in  all  respects. 

That  the  said  Richardson,  Mussey,  Deering,  and  Moulton, 
either  did,  fraudulently  combining  to  defraud  the  plaintiff  and 
others,  who  might  become  purchasers,  falsely  and  fraudulent- 
ly obtain  said  certificate  ;  and  through  the  said  Moulton,  rep- 
resent the  said  certificate  to  be  true,  and  that  in  fact  there 
was  more  timber  on  the  said  lots  than  the  said  certificate 
purported ;  or  else,  from  gross  and  culpable  negligence,  and 
want  of  proper  inquiries  and  investigation  into  the  capacity 
and  honesty  of  the  said  Herrick,  and  of  the  facts  in  the  said 
certificate  stated,  did  impose  on  the  plaintiflf  as  true  in  relation 
to  all  the  particulars  relating  to  the  said  land,  and  from  which 
a  fair  and  just  estimate  of  its  value  might  be  formed,  what  in 
fact  was  wholly  untrue*  And  that  relying  implicitly  and  fully, 
and  wholly  on  the  said  certificate,  and  the  representations  and 
assurances  of  the  said  Moulton,  as  to  the  quantity  and  qual- 
ity of  the  timber  and  other  growth  on  the  said  land,  and  of 
the  quality  of  the  said  land,  and  the  facility  of  getting  the 
said  timber  to  a  market,  the  plaintiff  did  consent  and  agree 
to  become  the  purchaser  of  five-eighths,  in  common,  of  the 
said  lots  and  tracts  of  land  before  described  and  set  forth,  at 
a  great  and  enormous  price,  to  wit,  within  a  fraction  of  seven 
dollars  and  fifty  cents  per  acre.     And  that  on  the  30th  day 


664  MAINE, 

Hough  V.  Richardson,  et  al. 

of  June,  A.  D.  1835,  the  plaintiff  did,  in  good  faith,  carry 
into  full  effect  the  bargain  and  agreement,  so  as  aforesaid 
made,  through  said  Moulton,  for  five-eighths  of  the  said  lots 
of  land,  and  together  with  one  Joseph  H.  Cotton,  one  David 
Kimball,  and  one  Samuel  Kimball,  who,  as  the  plaintiff  avers 
and  charges,  under  like  representations,  assurances  and  in- 
ducements, which  influenced  the  mind  of  the  plaintiff,  became 
the  purchasers,  each  of  one-eighth  of  the  said  lots  of  land,  did 
pay,  and  secure  to  be  paid  to  the  said  Richardson,  Mussey, 
Deering,  and  Moulton,  the  sum  of  thirty-four  thousand  five 
hundred  and  twenty-seven  dollars  eighteen  one-hundredths  as 
a  consideration  for  the  said  lots  and  tracts  of  land  so  as  afore- 
said described ;  of  which  said  sum  the  plaintiff  did  pay  and 
secure  five-eighths,  amounting  to  twenty-one  thousand  five 
hundred  and  seventy-nine  dollars,  and  a  fraction ;  and  did 
then  and  there  receive  a  deed  from  the  said  Richardson,  Mus- 
sey, and  Deering,  conveying  to  the  plaintiff  and  the  said 
Cotton,  David  Kimball  and  Samuel  Kimball,  the  afore-des- 
cribed lots  and  tracts  of  land,  to  hold  to  them  and  their  heirs 
in  the  proportions  of  five-eighths  to  the  plaintiff,  and  one-eighth 
each  to  the  said  Cotton  and  Kimballs. 

And  thus,  as  the  plaintiff  charges,  he  has  been  induced 
and  persuaded,  (either  by  a  fraudulent  combination  of  the 
said  Richardson,  Mussey,  Deering,  and  Moulton,  to  procure 
to  be  made,  or  to  make,  a  false  and  fraudulent  certificate  of 
the  quantity  and  quality  of  the  said  lands,  and  to  fortify  it  by 
the  assurances  of  the  said  Moulton ;  or,  by  a  gross  and  cul- 
pable mistake  on  the  part  of  the  said  Richardson,  Mussey, 
Deering,  and  Moulton,  together  with  the  said  Herrick,  as  to 
the  quantity,  kind  and  quality  of  the  said  timber,  and  the 
quality  of  the  said  land,  imposed  on  the  plaintiff  as  the  truth), 
to  purchase  five-eighths  of  the  said  lots  and  tracts  of  land, 
so  as  aforesaid  described,  at  three  or  four  times  their  just 
and  actual  value ;  and  to  pay  and  secure  to  be  paid  the  amount 
of  the  said  inflamed  and  imaginary  value. 
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All  which  actings,  doings  and  omissions,  by  and  on  the 
part  of  the  said  Richardson,  Mussey,  Deering,  and  Moulton^ 
the  plaintiff  charges  to  be  against  equity  and  good  conscience, 
and  tending  to  the  total  subverting  of  the  plaintiff's  just 
rights  in  the  premises,  and  defrauding  the  plaintiff  of  his 
property,  and  bringing  the  plaintiff  to  poverty  and  ruin. 

The  bill  prays,  that  the  said  defendants  may  be  required 
and  commanded,  on  receiving  a  deed  reconveying  the  title  to 
the  said  lots  and  tracts  of  land,  that  they  may  be  holden  to 
pay  back  to  the  plaintiff  the  money  be  has  paid,  with  interest ; 
and  that  the  said  notes  and  securities  given  by  the  plaintiff, 
and  now  held  by  the  said  defendants,  may  be  given  up  to  the 
plaintiff,  to  be  cancelled.  And  that  the  said  defendants  may 
be  prohibited  and  restrained  from  negotiating  the  same,  and 
that  the  plaintiff  may  be  restored  to  all  he  has  lost  by  means 
of  the  said  purchase  of  the  said  lands  under  the  circumstan- 
ces aforesaid ;  and  that  such  further  relief  in  the  premises 
may  be  granted  to  the  plaintiff,  as  to  your  honors  may  seem 
meet  and  just,  according  to  the  course  of  courts  of  equity, 
and  as  justice  in  the  premises  requires. 

The  Answer  of  Richardson  and  Deering  in  substance 
stated,  that  on  the  first  day  of  May,  1835,  these  defendants 
and  one  Charles  Mussey  purchased  of  Isaac  Frye,  Daniel 
Brown  and  David  Webster  certain  lots  of  land  in  the  town 
of  Carmel,  and  County  of  Penobscot,  being  the  same  des* 
cribed  in  the  complainant's  bill,  and  received  a  deed  thereof, 
dated  May  1,  1835. 

That,  being  seized  and  possessed  of  the  said  land,  these 
defendants  and  the  said  Mussey,  on  the  thirteenth  day  of  the 
same  May,  made  and  executed  a  bond  to  one  William  Moul- 
ton,  then  of  Scarborough,  now  of  Portland,  of  which  a  copy 
is  hereunto  annexed,  and  marked  A,  and  which  these  defend- 
ants pray  may  be  taken  as  a  part  of  this  answer. 

That  at  the  time  of  the  said  purchase  by  the  defendants, 
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and  of  the  execution  and  delivery  of  the  said  bond,  the  de- 
fendants knew  nothing  of  the  value  and  character  of  the  said 
land  except  from  report,  having  never  examined  the  same,  or 
caused  it  to  be  examined ;  but  they  believed  it  to  be  valuable, 
partly  on  account  of  pine  timber  which  they  supposed  to  be 
upon  it,  of  which,  however,  they  did  not  suppose  there  was 
a  very  large  quantity ;  and  their  belief  of  the  value  of  the 
said  land  was  further  and  principally  founded  upon  the  lai^e 
quantity  of  wood  which  they  supposed  it  to  contain,  and  its 
nearness  to  the  Bangor  market,  and  to  navigable  waters. 

That  the  aforesaid  bond  was  executed  by  the  defendants, 
at  the  suggestion  of  the  said  Mussey,  and  in  accordance  with 
what  they  understood  from  the  said  Mussey  to  be  the  wish 
of  the  said  Moulton,  and  without  any  representations,  or  dec- 
larations of  any  kind  or  description,  to  the  said  Moulton,  or 
any  other  person,  touching  the  character  or  value  of  the  land, 
the  said  Moulton  neither  requiring  nor  requesting  any  in  forma* 
tion  upon  the  subject,  and  these  defendants,  in  fact,  supposing 
that  the  said  Moulton  knew  more  about  the  said  laud  than 
they  did,  or  could  know,  he  being  practically  acquainted  and 
conversant  with  such  matters,  and  they  being  merchants  and 
having  no  experience  therein. 

That  the  defendants  made  no  other  bargain  or  contract  at 
that  time,  with  the  said  Moulton,  than  is  set  forth  in  the  said 
bond ;  and  that  by  reason  of  the  non-performance,  by  the 
said  Moulton,  of  the  conditions  thereof,  within  the  time  there- 
in limited,  all  obligation,  on  account  of  the  said  bond,  entirely 
ceased  on  the  part  of  the  obligors  therein  named. 

And  the  defendants  further  answering,  say,  that  the  bond 
aforesaid  sets  forth  truly  and  wholly,  all  and  every  kind  of 
bargain  and  agreement  between  the  defendants  and  the  said 
Moulton,  touching  the  subject  matter  thereof ;  that  the  said 
Moulton  was  never,  in  any  way,  the  agent  of  the  defendants, 
or  by  them  employed,  in  reference  to  the  said  land,  or  for  the 
purpose  of  disposing  of,  or  selling  the  same,  in  any  way  what- 
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ever^  or  on  any  terms,  other  than  as  appears  by  the  said  bond ; 
that  the  original  terms  of  the  said  bond  were  agreed  on  be- 
tween the  said  Mussey  and  the  said  Moulton,  by  the  said 
Mussey  communicated  to  the  defendants,  and  by  them  as- 
sented to,  and  the  said  bond  executed  accordingly.  But  the 
defendants  aver,  that  they  were  no  farther  interested  in  the 
said  contract  than  to  receive  the  sum  of  five  dollars  and  fifty 
cents  per  acre  for  their  interest  in  the  said  land,  in  case  the 
said  Moulton  should  purchase  the  same,  under,  and  by  virtue 
of  the  same,  that  the  provision  inserted  therein,  with  regard 
to  the  further  amount  of  one  half  of  the  excess  of  such  sale, 
over  and  above  five  dollars  and  fifty  cents  an  acre  for  said 
land,  was  for  the  sole  and  entire  benefit  of  said  Mussey,  with 
which  these  defendants  had  nothing  to  do,  in  which  they  had 
no  interest,  from  which  they  never  received,  or  expected  to 
receive,  any  benefit  whatever,  and  of  the  existence  of  which 
provision,  if  they  ever  knew  it,  these  defendants  lost  all  recol- 
lection —  and  they  aver  that  no  sale  was  ever  effected  under 
said  bond,  or  by  virtue  thereof,  but  the  same  afterwards  be- 
came wholly  ineffectual,  and  inoperative,  as  is  herein  before 
set  forth.  And  whether  the  terms  of  the  said  bond,  with 
all  the  circumstances  attending  the  same,  from  its  inception 
to  the  time  when  it  became  inoperative  as  aforesaid,  made 
and  constituted  the  said-  Moulton  their  agent,  these  defend- 
ants will  not  undertake  to  say  —  but  certain  it  is,  these  de- 
fendants never  intended  so  to  constitute  the  said  Moulton, 
or  contemplated  any  thing  more  than  a  sale  to  him  or  his 
assigns,  of  the  interest  of  these  defendants  in  the  land  afore- 
said, at  the  price  of  five  dollars  and  fifty  cents  per  acre, 
should  the  conditions  of  the  said  contract  be  complied  with 
on  the  part  of  the  said  Moulton ;  and  these  defendants 
respectfully  submit  whether,  in  reference  to  the  facts  herein 
set  forth,  and  those  herein  after  stated,  constituting  all  the 
transactions  between  these  defendants  and  the  complainant 
and  his  associates,  the  said  Moulton  can  in  law,  or  equity,  be 
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considered  as  in  any  manner  the  agent  of  these  defendants, 
for  whose  acts  they  can  be  held  responsible^  or  as  in  any 
greater  degree  their  agent  than  be  was  the  agent  of  this  com- 
plainant and  his  associates. 

And  these  defendants  further  answering,  say,  that  after- 
wards, and  before  the  thirtieth  day  of  June,  A.  D.  1835,  they 
were  informed  either  by  said  Moulton,  or  by  said  Mussey, 
that  the  said  Moulton  had  contracted  to  sell  the  said  land, 
and  that  be,  the  said  Moulton,  was  ready  to  complete  the 
said  sale,  and  to  purchase  the  same  of  these  defendants  and 
the  said  Mussey,  and  to  pay  them  therefor  the  sum  of  five 
dollars  and  fifty  cents  per  acre,  if  they  would  consent  to  sell 
the  same,  as  was  named  and  set  forth  in  the  bond  aforesaid, 
which  had  then  become  inoperative,  and  was  in  no  degree 
binding  upon  these  defendants  and  said  Mussey.    And  these 
defendants  were  then  further  informed  that  said  Moulton 
had  agreed  to  sell  the  said  land  to  the  complainant  and  oth- 
ers, his  associates,  and  of  his,  the  said  Moulton's  desire  that 
a  deed  of  the  said  land  might  be  made  and  executed  to  the 
said  complainant  and  others,  and  the  notes  of  the  said  pur- 
chasers received  in  payment  therefor,  according  to  the  terms 
of  the  bond  aforesaid,  to  the  said  Moulton,  in  so  far  as  rela- 
ted to  the  said  sum  of  five  dollars  and  fifty  cents  per  acre. 

That  the  defendants  agreed  so  to  sell  their  interest  in  the 
land  aforesaid,  and  afterwards,  on  the  thirtieth  day  of  June, 
1835,  they,  with  the  said  Mussey,  executed  a  deed  of  the 
said  land  to  the  said  complainants  and  others,  and  these  de- 
fendants suppose  it  to  be  rightly  set  forth,  as  annexed  to  the 
complainant's  bill,  but  pray  that  the  said  complainant  may  ' 
be  held  to  produce  the  original. 

That  they  never  did  procure  the  said  land  to  be  explored, 
or  assent  to  the  exploration  of  the  same,  by  any  person  ;  that 
they  never  knew  or  heard  that  the  said  land  had  been,  or  was 
to  be,  explored  by  the  said  George  R.  Herrick,  nor  did  they 
hear  of  any  certificate  given  by  the  said  Herrick,  concerning 
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the  said  land,  until  after  the  service  of  the  subpcena  in  this 
case,  when  they  read  the  statement  touching  the  same  in  the 
complainant's  bill,  to  which  this  is  an  answer,  and  when,  for 
the  first  time,  the  fact  of  such  supposed  explanation  and  cer- 
tificate was  intimated  to  them ;  that  they  never,  until  that 
time,  heard  of  any  representations  touching  the  same,  made 
by  the  said  Herrick,  or  the  said  Moulton,  either  verbal  or 
written,  and  never  saw  the  certificate  set  forth  in  the  com- 
plainant's bill,  or  heard  that  any  such  had  been  exhibited  to 
the  complainant,  or  any  other  purchaser,  and  they  were  never 
in  any  manner  conversant  of,  or  assenting  to,  any  such  cer- 
tificate, or  the  exhibition  thereof  to  any  person  whatever ; 
and  if  any  such  certificate  existed  on  the  said  thirtieth  of 
June,  1835,  the  defendants  were  entirely  ignorant  thereof. 

That  they  have  understood,  and  believe  the  fact  to  be,  that 
the  said  Herrick,  in  whatever  examination  he  might  have 
made  of  the  said  land,  or  any  part  thereof,  was  employed  by 
the  complainant  and  other  individuals  associated  with  him, 
to  examine  and  explore  the  same,  and  report  thereon  to  them ; 
and  that  whatever  exploration  or  examination  might  have 
been  made  by  the  said  Herrick,  was  not  made  until  after  the 
complainant,  or  some  one  or  more  of  his  associates,  had  ex- 
amined the  said  land,  or  a  portion  of  it,  in  person,  and  had 
contracted  with  the  said  Moulton  to  purchase  the  same,  ex- 
pressing his  or  their  perfect  satisfaction  therewith.  And 
whatever  report  and  certificate  were  made  by  the  said  Her- 
rick, the  defendants  have  understood  and  believe  the  same 
were  made  in  consequence  of  his  employment  by  the  said 
complainant  and  his  associates,  and  not  until  after  they  had 
contracted  to  purchase  the  said  lands,  and  had  made  a  per- 
sonal examination  of  the  same.  That  the  said  certificate,  if 
any  such  exists,  though  it  purports  to  be  dated  on  the  twelfth 
day  of  June,  was  not  in  fact  made  until  long  after  that  day. 
And  if  any  such  certificate  exists,  these  defendants  believe 
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that  the  same  was  given  by  the  said  Herrick,  by  the  procure- 
ment of  the  complainant  and  his  associates,  for  the  purpose 
of  enabling  them  to  sell  the  said  lands. 

That  the  defendants  knew  nothing  of  the  said  certificate, 
and  of  the  employment  of  the  said  Herrick,  if  he  was  so 
employed,  and  gave  any  such  certificate.  And  if  any  such 
certificate  were  given,  these  defendants  do  not  believe  that 
the  complainant  or  his  associates  were  influenced  thereby  in 
the  purchase  of  the  said  lands,  but  that  the  same  were  pur- 
chased on  a  personal  examination  by  the  complainant,  or  one 
or  more  of  his  associates,  and  in  consequence  of  his  or  their 
perfect  satisfaction,  derived  from  such  examination,  as  to  the 
true  quaUty,  situation,  and  value  of  said  lands ;  for  which 
examination  the  said  purchasers  had  full  power  and  opportu- 
nity, and  which  examination  and  inspection  the  defendants 
believe,  to  have  been  made  before  the  said  purchase,  to  the 
entire  satisfaction  of  the  said  purchasers. 

And  the  defendants  do  not  believe,  that  either  the  said 
Moulton,  or  the  said  Mussey,  either  made  any  representations 
to  the  said  purchasers,  or  any  one  of  them,  concerning  the 
said  lands,  by  which  they  were  induced  to  purchase  the  same, 
or  used  any  artful  means  to  bring  about  such  a  result,  or 
were  guilty  of  any  of  the  fraudulent  practices  set  forth  in  the 
bill.  Certain  it  is,  that  these  defendants  never  knew  of  or 
suspected  any  such,  or  were  in  any  manner  conniving  thereto. 
That  they  originally  purchased  said  lands  as  hereinbefore 
stated,  without  any  examination  thereof,  and  relying  wholly 
on  report.  That  they  never  made  any  representations  to  said 
complainants,  or  any  other  persons,  as  to  the  value,  quality, 
or  situation  of  said  lands,  or  knew  that  any  such  were  made 
by  any  person,  or  caused  any  such  to  be  made,  or  assented 
thereto ;  and  that  they  never  saw  said  Herrick,  or  his  certifi- 
cate, or  heard  of  any  such,  until  the  time  hereinbefore  stated. 
And  the  defendants  insist  that  the  said  complainant  can  have 
no  good  reason  to  be  dissatisfied  with  the  said  purchase,  as 
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by  his  bill  of  complaint  it  appears  that  the  said  land  does 
contain  at  least  two  thousand  feet  of  good  merchantable  pine 
timber  to  the  acre,  which  of  itself  renders  the  said  lands  well 
worth  the  amount  paid  therefor  by  the  said  purchasers ;  in 
addition  to  which,  the  defendants  have  understood  and  be- 
lieve that  the  said  lands  contain  large  quantities  of  valuable 
wood,  near  a  market  and  to  navigable  water,  and  also  of  great 
value  for  purposes  of  cultivation. 

And  the  defendants  further  answering,  say,  that  from  time 
to  time  as  the  notes  aforesaid  became  payable,  they,  by  the 
request  of  the  complainant  and  his  associates,  renewed  the 
same  in  part,  and  extended  the  time  of  payment  at  their  re- 
quest and  for  their  accommodation,  and  never  knew  or  sus- 
pected that  the  said  purchasers  were  dissatisfied,  or  consider- 
ed themselves  injured  in  the  premises,  until  the  service  of  the 
subpcena  in  this  case  upon  the  defendants ;  but,  on  the  con- 
trary, the  defendants  had  every  reason  to  suppose,  and  did 
suppose,  that  the  said  purchasers  were  content  with  their  said 
purchase,  inasmuch  as  they  were,  and  as  the  defendants  have 
understood  and  believe,  carried  on  lumbering  operations  on 
the  said  lands,  and  taken  large  quantities  of  valuable  wood 
and  timber  from  the  same. 

The  Answer  of  Moulton  in  substance  stated,  "That 
this  defendant,  being  at  Bangor- in  the  month  of  May,  1835, 
met  the  said  Charles  Mussey  named  in  the  said  bill  of  com- 
plaint, who  informed  this  defendant  that  he,  said  Mussey, 
together  with  Joshua  Richardson  and  Nathaniel  F.  Deering, 
also  named  in  the  said  bill,  owned  some  lands  in  the  town  of 
Carmel,  near  that  city.  And  whether  the  said  Mussey  then 
proposed  to  give,  or  this  defendant  then  requested  a  bond  for 
the  conveyance  of  those  lands  for  some  certain  time,  he  can- 
not now,  at  this  distance  of  time,  well  remember.  That  this 
defendant  was  not  then  acquainted  with  the  said  lands, 
which  he  understood  were  divided  in  lots,  and  lay  scattered 
in  different  parts  of  the  place;  and  he  had  no  sufficient  means 
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of  forming  any  judgment  of  their  condition,  growth  and 
value;  beyond  his  having  occasionally  passed  through  that 
town,  upon  the  travelled  road ;  and  as  he  had  been  led 
thereby  to  form  a  favorable  opinion  thereof.  That  the  said 
Mussey  thereupon  assured  this  defendant  that  he  was  going 
to  Portland,  where  he  should  see  the  said  Richardson  and 
Deering,  and  that  if  they  should  agree,  this  defendant  should 
have  such  a  bond  to  be  given  or  sent  to  him  by  mail.  And 
this  defendant  accordingly  soon  afterwards  received  such  a 
bond,  bearing  date  May  13,  1835. 

That  by  the  terms  of  that  instrument  this  defendant  was  to 
have  the  pre-emption  of  those  lands  for  the  time  of  thirty 
days,  upon  payment  therefor  of  five  dollars  and  fifty  cents 
per  acre,  and  one  half  of  all  he  should  receive  from  any  pur- 
chaser within  that  time  over  that  price.  And  the  defendant 
supposes,  that  the  said  lands  and  lots  so  agreed  to  be  con- 
veyed, are  properly  and  sufficiently  described  in  the  said  bill 
of  complaint,  and  that  there  is  the  number  of  lots  and  quan- 
tity of  acres  therein  set  forth  ;  but  of  this  he  has  no  certain 
and  positive  knowledge,  other  than  from  information  received 
and  taken  to  be  true.  And  he  further  says,  that  he  had  no 
doubt  that  the  said  lots  and  lands  had  a  certain  real  value  in 
the  soil,  and  from  their  situation,  beside  what  they  might  also 
have  from  the  wood  or  timber  on  the  same,  and  apart,  too, 
from  such  circumstances  depending  on  judgment  and  opinion, 
as  might  influence  the  views  of  purchasers  in  the  then  state 
of  the  times,  speculating  upon  the  prospect  of  disposing  of 
such  property  at  advanced  prices ;  and  the  more  so  from  the 
circumstance  that  the  said  lands  were  divided  off  into  lots 
for  the  purpose  of  improvement  and  settlement ;  and  that  he 
did  in  truth  believe,  that  the  said  lots  had  a  real  value  from 
the  growth  thereon  other  than  timber  trees,  from  the  fact  that 
wood  lots  in  the  vicinity  of  Bangor  generally,  were  in  demand 
and  commanded  a  high  price.  He  further  also  says  it  is  true, 
that  he  was  led  to  suppose  and  believe,  that  there  was  some 
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considerable  quantity  of  timber,  with  other  wood  on  the  said 
lands  ;  but  that  he  had  no  other  or  better  means  of  judging, 
than  other  men  of  business  like  himself,  whose  attention  was 
drawn  to  those  subjects,  and  that  he  did  not  undertake  to 
form  any  definite  opinion,  nor  have  any  fixed  and  absolute 
belief  in  regard  to  the  actual  quantity  of  timber  there  might 
be  thereon  ;  nor  as  to  the  comparative  value  of  the  said  lots' 
of  land  in  respect  to  the  soil  and  situation,  or  various  advan- 
tages which  might  give  value  to  the  property,  in  the  view  of 
general  purchasers. 

That  he  did  not  well  know  that  said  lots  of  land  were  of 
little  comparative  value,  and  that  the  same  had  not  standing 
and  growing  thereon  more  than  two  thousand  feet  of  sound 
pine  timber  on  an  average  to  the  acre  of  the  whole  quantity 
of  land  contained  in  the  said  lots,  suitable  to  be  sawed  and 
cut  into  boards,  and  exclusive  of  a  large  quantity  of  small 
growing  timber  not  fit  for  that  purpose.  And  that  true  it  is, 
he  may  have  been  ignorant  of  the  whole  quantity  of  timber 
on  the  said  lots  being  sound  pine  timber,  and  that  he  may 
have  been  likewise  ignorant  of  the  actual  value  of  the  said 
lands,  and  the  quantity  of  timber  thereon :  and  he  further 
says,  that  this  complainant,  and  others  connected  with  him  in 
the  purchase  hereinafter  stated,  well  enough  knew  that  he 
was  ignorant  of  the  premises,  and  that  he  did  not  pretend 
to  certain  knowledge  thereof,  and  that  if  his  ignorance  were 
so  gross  as  alleged  in  the  said  bill  of  complaint,  no  one  knew 
it  to  be  so,  better  than  the  complainant. 

And  this  defendant  further  answering  says,  that  some  time, 
to  the  best  of  his  remembrance  within  the  first  week  of  June, 
1835,  he  became  acquainted  at  Bangor,  with  William  Phipps 
and  Henry  I.  Holbrook,  of  Boston,  who  were  inquiring  for 
lands  in  that  quarter,  and  afterwards  with  Samuel  Kimball,  of 
Boston,  who  wished  to  purchase  lots  in  the  vicinity  of  Ban- 
gor, and  learning  that  this  defendant  had  such  a  bond  of 
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lands,  as  be  informed  them,  of  four  or  five  thousand  acres  in 
Carmel,  they  all  concluded  to  go  and  look  at  them.  That 
on  the  following  morning,  the  said  Phipps,  Holbrook,  Kim- 
ball, one  James  McLaughlin  and  this  defendant  went  to  Car- 
mel, which  was  the  next  town  but  one  to  Bangor,  for  this 
purpose.  It  was  on  the  county  daily  travelled  road,  and  then 
contained  a  considerable  village,  and  was  increasing  in  setde- 
ment.  That  they  had  a  small  map  or  plan  of  Carrael,  on 
which  all  the  lots  in  that  town  were  laid  down  and  numbered ; 
the  lots  included  in  the  said  bond  lay  scattered  over  the 
town,  about  a  third  part  of  which  was  then  settled ;  and 
these  lots  were  at  wide  distances  from  each  other,  varying 
from  a  half  mile  to  six  or  eight  miles,  as  appeared  by  the 
said  map.  And  this  defendant  believes,  that  the  same  were 
without  fences,  and  that  their  boundaries  were  not  distin- 
guishable by  marked  lines,  but  only  upon  their  being  ascer- 
tained by  means  of  spotted  trees  ;  the  same  being  generally 
uncleared  land  and  much  covered  with  wood.  That  they 
made  inquiries  of  persons  whom  they  met,  but  did  not  know, 
as  to  the  character  and  quality  of  the  land.  And  they  were 
directed  to  one  lot  situated  near  the  road,  which  they  under- 
stood to  be  one  of  those  included  in  the  bond.  That  they 
went  upon  that  lot  and  found  some  pine,  hemlock,  cedar, 
spruce,  and  many  kinds  of  growth  on  it.  That  this  defend* 
ant  then  stated  to  the  other  persons,  with  whom  he  went  out, 
that  this  was  the  first  time  he  had  ever  been  upon  the  land, 
although  he  had  passed  the  road,  and  that  they  then  knew  as 
much  about  the  lots  of  land  as  he  did.  They  all  returned  to 
Bangor  that  evening.  But  nothing  more  took  place  in  rela- 
tion thereto  until  the  day  after  the  great  land  sale,  at  Bangor, 
on  the  1 0th  day  of  June,  1835.  That  on  the  forenoon  of 
that  day,  viz.,  June  11th,  1835,  this  defendant  was  again 
applied  to  by  the  said  Phipps,  Holbrook,  and  Samuel  Kimball, 
who  introduced  him  to  David  Kimball,  Coffin^  and  the  com- 
plainant.   These  all  said  that  they  wanted  to  purchase  land, 
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and  that  they  should  wish  to  buy  some  as  near  as  they  could 
to  Bangor.  That  this  defendant  stated  to  them,  that  the 
bond  which  he  had  of  the  Carmel  lots  before  mentioned,  was 
about  expiring  without  leaving  sufficient  time  there  for  the 
fulfilment  of  its  conditions,  as  some  of  them  knew ;  and  that 
he  therefore  could  not  engage  to  sell  unless  he  could  obtain  a 
renewal  of  the  bond.  That  it  was  thereupon  proposed  by 
them  to  go  out  to  Carmel  to  look  at  the  land ;  and  that  after* 
noon  they  together  with  this  defendant  went  from  Bangor  to 
that  place,  and  went  upon  the  same  lot  of  land  that  a  part  of 
them  had  been  on  before,  as  above  mentioned.  And  this 
defendant  then  stated  to  the  others  then  present,  that  it  was 
the  same  lot  that  part  of  them  had  been  on  with  him  during 
an  afternoon  before ;  that  they  now  saw  the  same  that  he  had 
seen,  and  that  whether  the  other  lots  were  better  or  worse 
this  defendant  had  no  means  of  knowing;  that  the  complain- 
ant and  others  appeared  to  be  pleased  with  the  lot,  and  esti- 
mated that  the  wood  upon  it  was  worth  more  and  would  pro- 
bably pay  all  the  price  of  the  land  from  being  so  near 
Bangor  ;  that  they  were  together  upon  the  land  in  this  man- 
ner about  two  or  three  hours,  and  they  all  returned  to 
Bangor  the  same  evening ;  that  this  defendant  was  not  then 
prepared  to  enter  into  an  absolute  agreement  or  bargain  for 
the  sale  of  the  said  lands,  of  which  he  had  himself  seen  so 
small  a  portion,  as  bis  bond  was  then  expiring,  and  lands  had 
risen  in  price,  and  he  did  not  know  whether  the  owners 
would  give  another :  and  he  was  also  obliged  to  go  up  the 
river  at  an  early  hour  upon  the  following  morning  upon  a 
previous  arrangement  with  the  said  David  Kimball,  and  Hol- 
brook,  and  some  others.  That  the  complainant  and  others 
beforementioned  invited  this  defendant  to  come  to  the  Bangor 
House  that  evehing,  which  he  accordingly  did,  and  they  then 
were  desirous  to  effect  the  purchase ;  that  this  defendant  told 
them  that  he  could  only  engage  that  they  should  have  the 
same  upon  the  terms  then  proposed,  provided  he  could  obtain 
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a  renewal  of  the  bond  from  the  said  Richardson,  Mussej  and 
Deering ;  that  they  then  accordingly  entered  into  an  agree- 
ment upon  that  condition,  by  which  the  complainant  and 
others  aforesaid  were  to  purchase  the  said  lots  for  seven  dol- 
lars and  fifty  cents  per  acre.  And  that  the  bargain  or  agree- 
ment so  made  on  that  evening  was  finished  and  reduced  to 
writing  and  signed  on  the  following  morning  by  this  defend- 
ant, the  complainant,  William  Phipps,  the  said  Samuel  and 
David  Kimball,  Holbrook  and  Cofiin. 

That  it  has  been  his  impression,  though  he  is  not  now  able 
to  recollect  so  as  to  state  the  same  with  any  certainty,  that 
there  was  some  stipulation  on  his  part  to  pay  the  said  pur- 
chasers a  certain  sum  of  one  or  two  thousand  dollars  in  case 
he  should  not  be  able  to  make  or  procure  such  conveyance ; 
but  that  the  said  paper,  if  produced,  would  show  whether 
there  was  any  such  stipulation. 

And  whether  this  defendant  was  constituted  the  agent  of 
the  said  Richardson,  Mussey  and  Deering  by  virtue  of  the 
transaction  above  described,  or  whether  he  became  so  upon 
the  subsequent  agreement  between  himself  and  them  in  re- 
gard to  the  sale  of  the  said  land  as  hereinafter  set  forth,  is  a 
matter  which  he  respectfully  submits  to  the  judgment  of  this 
honorable  Court  That  he  was  not  otherwise  their  agent, 
and  if  he  did  act  in  any  manner  on  behalf  of  the  said  Richard- 
son, Mussey  and  Deering,  it  was  in  good  faith,  and  without 
any  fraudulent  intent  or  combination  with  the  said  Richard- 
son, Mussey  and  Deering,  as  charged  in  the  said  bill  of  com- 
plaint ;  that  is  to  say,  to  sell  said  lands  at  a  greatly  inflamed 
price,  and  with  sufficient  knowledge  that  the  same  were  of 
little  comparative  value  ;  and  he  denies  that  he  had  in  fact 
any  such  motive,  design  or  knowledge,  as  is  thus  untruly  and 
unjustly  imputed. 

And  the  defendant  /further  answering  says,  that  this  was 
all  and  the  only  bargain  or  contract  that  was  ever  made  or 
entered  into  between  himself  and  the  complainant  and  others, 
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parties  in  relation  thereto ;  and  that  an  appointment  was  then 
madei  by  the  parties  to  meet  at  Portland  on  the  ensuing  thir- 
tieth day  of  June,  for  the  purpose  of  carrying  the  same  into 
effect. 

That  at  this  time  be  is  sure  he  made  no  statements  of  what 
there  was  on  the  said  lands,  unless  it  may  have  been  to  ex- 
press his  opinion  from  what  he  then  saw,  as  he  had  no  knowl- 
edge of  the  same  further  than  he  has  already  mentioned  by 
seeing  the  same  with  those  who  went  out  with  him  as  stated, 
and  he  had  no  further  means  of  judging  than  they  had,  and 
did  not  undertake  to  make  any  representations  other  than  he 
has  already  set  forth,  of  which  they  knew  the  grounds  as 
well  as  he  did,  and  had  the  same  opportunities  for  observa- 
tion. That  this  defendant  told  them  at  the  time,  that  they 
must  look  and  judge  for  themselves,  and  that  they  could  bar- 
gain upon  no  other  condition  ;  and  he  denies  that  the  said 
bargain  was  made  with  exclusive  or  especial  reference  to  the 
same  being  timber  lands,  and  says  that  if  such  had  been  the 
sole  object  of  the  purchasers,  they  would  rather  have  sought 
elsewhere  and  in  some  other  and  more  remote  section.  But 
that  regard  was  had  in  making  the  said  bargain  and  in  all 
their  conversation  respecting  the  same,  while  they  were  look- 
ing  at  the  land  and  throughout  the  transaction,  to  the  general 
value  thereof  from  its  situation  and  vicinity  to  Bangor,  and 
its  suitableness  for  settlement  and  other  advantages,  as  well 
as  the  wood  and  timber  thereon. . 

That  the  contract  was  made  and  the  arrangements  were 
completed  in  the  course  of  that  evening  and  the  following 
morning ;  and  on  the  same  morning,  to  wit,  June  12,  1835, 
at  an  early  hour  after  this  transaction  was  concluded,  this 
defendant  and  the  said  David  Kimball  and  Holbrook,  with  some 
others,  proceeded  up  the  river  according  to  their  previous 
agreement  before  mentioned. 

And  the  defendant  denies  that  the  said  Richardson,  Mus- 
sey,  Deering  or  himself,  did,  on  the  said  12th  day  of  June, 
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procure  the  said  George  Herrick  to  give  a  certificate^  such  as 
is  alleged  and  set  forth  in  the  said  bill  of  complaint,  in  re- 
gard to  the  said  lands,  or  that  the  said  Herrick  bad  any  thing 
to  do  in  or  with  regard  to  the  said  transaction,  or  in  making 
any  such  certificate,  prior  to  the  said  bargain  and  agreement. 

And  the  defendant  denies,  that  the  complainant  or  any  of 
the  said  parties  named  in  the  bill  of  complaint,  at  or  prior  to 
the  time  of  making  such  bargain  and  agreement,  had  or  could 
have  had  any  knowledge  or  idea  of  such  pretended  certifi- 
cate. And  the  defendant  denies,  that  the  matter  thereof,  as 
therein  expressed  and  as  pretended  in  the  said  bill  of  com- 
plaint, had  any  influence  upon  the  minds  of  any  of  the  said 
parties  proposing  to  purchase  as  aforesaid,  to  induce  them  to 
enter  into  any  such  purchase,  and  in  particular  upon  this 
complainant.  And  he  further  says,  that  no  such  certificate 
was  then  produced  or  exhibited  as  therein  pretended,  or  even 
in  fact  existed.  And  that  the  said  David  Kimball  and  Hol- 
brook,  and  the  defendant,  who  went  up  the  river  as  aforesaid 
on  the  12th  of  June,  proceeded  to  a  considerable  distance 
and^were  gone  ten  or  eleven  days  ;  and  that  no  such  certifi- 
cate was  made  or  could  have  had  any  existence  in  any  man- 
ner with  the  agency  or  knowledge  of  this  defendant,  during 
that  time,  or  until  after  their  return  to  Bangor. 

That  the  first  conversation  respecting  the  procurement  of 
any  certificate  in  relation  to  the  said  lancls,  to  his  knowledge, 
took  place  between  the  said  David  Kimball,  or  the  said  Hol- 
brook,  and  the  defendant,  in  coming  down  the  river  on  their 
return,  or  soon  afterwards ;  and  that  it  was  then  suggested 
by  one  of  them,  and  as  the  defendant  thinks  by  the  said  Da- 
vid Kimball,  that  it  would  be  of  use  for  future  sale  to  have  a 
certificate  of  that  kind,  and  the  defendant  was  accordingly 
requested  to  aid  in  procuring  one.  That  he  objected  that  he 
should  not  have  sufficient  time  to  go  upon  and  explore  the  said 
lots  properly ;  but  that  at  their  request  the  defendant  employ- 
ed the  said  George  Herrick  to  go  to  Carmel  for  that  purpose. 
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That  the  said  Herrick  lived  within  a  few  miles  of  the  town^ 
and  was  supposed  to  have  some  acquaintance  with  the  said 
lots,  and  went  out  accordingly,  accompanied  by  the  defend- 
ant. 

That  they  left  Bangor  in  the  morning,  and  partly  explored 
the  said  lots,  and  returned  to  Bangor  the  same  day ;  the  said 
Herrick  at  that  time  only  partially  exploring  two  of  the  said 
lots  ;  and  he  was  paid  for  his  services  by  the  defendant  the 
sum  of  five  dollars,  and  no  more,  with  the  understanding  on 
the  part  of  the  defendant,  that  he  was  to  be  repaid  the  same 
by  the  said  purchasers. 

And  the  defendant  further  answering  'says,  that  the  certifi- 
cate of  the  said  George  Herrick  set  forth  in  the  said  bill  of 
complaint,  as  purporting  to  be  dated  on  the  twelfth  day  of 
June,  1835,  if  so  dated,  could  only  have  been  so  by  mistake,  or 
at  the  instance  and  wish  and  with  the  intention  signified  as 
aforesaid,  and  after  the  completion  of  the  defendant's  con- 
tract with  them  as  before  mentioned ;  that  the  further  explo- 
ration or  examination  by  the  said  Herrick  aforesaid  was  only 
so  made  at  the  instance  of  the  said  purchasers  and  the  certifi- 
cate so  made  on  their  procurement  and  behalf  as  aforesaid  ; 
that  they  or  some  of  them,  as  the  defendant  was  informed 
and  believes,  made  further  inquiries  and  examination  for  their 
own  proper  satisfaction,  after  thdir  separation  at  Bangor  on 
the  said  twelfth  of  June  and  before  their  meeting  at  Portland 
on  the  thirtieth,  and  in  fact  before  the  making  of  the  said 
certificate  by  the  said  Herrick.  And  that  the  complainant 
and  the  said  Samuel  Kimball  afterwards  severally  at  different 
times  told  the  defendant,  that  they  had  been  upon  the  land 
tc^ether  part  of  two  days,  at  some  time  between  the  twelfth 
and  twenty-second  days  of  the  said  June,  and  being  asked 
by  the  defendant  how  they  found  it,  said,  better  than  they 
expected,  or  to  that  effect. 

And  the  defendant  further  denies,  that  in  any  intermediate 
disposition  made  by  the  said  parties  and  purchasers,  or  any  of 
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them  ia  respect  to  the  proportion  they  should  take  of  the 
said  lands,  after  making  the  said  contract  with  the  defendant, 
and  before  carrying  the  same  into  effect,  to  wit,  on  the  said 
thirtieth  day  of  June,  there  was  any  exhibition  or  use  made 
of  such  alleged  certificate,  either  to  the  complainant  or 
others. 

And  the  defendant  further  says,  that  it  was  but  a  few 
miles  from  Bangor  to  Carmel,  on  the  common  stage  route  to 
Augusta ;  and  that  several  of  the  lots  did  not  lay  more  than 
ten  miles  off;  and  that  the  character  of  the  land  and  growth 
was  equally  open  to  observation  by  all  who  had  the  opportu- 
nity to  visit  the  spot  and  would  take  pains  to  look  or  inform 
themselves ;  that  it  was  well  understood  by  those  who  went 
out  with  the  defendant  to  Carmel  to  see  the  land  as  aforesaid, 
that  it  was  a  mixed  growth  of  various  kinds,  and  this  corres- 
ponded with  their  observation  so  far  as  they  saw,  as  well  as 
with  that  of  the  defendant  so  far  as  he  went  on  and  examin- 
ed ;  that  the  said  Herrick  only  partially  explored  and  exam- 
ined the  same,  and  made  the  same  general  observation,  and 
expressed  the  result  in  terms  according  to  the  extent  of  his 
knowledge,  and  to  his  means  of  judgment,  and  no  farther*; 
nor  did  the  defendant  pursue  any  farther  observations  or  in- 
quiry. That  the  defendant  did  not  and  could  not  undertake 
to  form  any  positive  judgment  or  opinion  of  his  own  in  re- 
gard to  the  quantity  of  pine  timber  on  said  lands,  of  which 
he  could  only  form  a  very  imperfect  estimate  or  idea  from  the 
opportunities  which  he  has  before  mentioned,  in  which  res- 
pects he  could  judge  no  better  than  others  who  had  the  same 
opportunities,  or  than  those  who  went  with  him.  And  he 
had  no  certain  knowledge  or  opinion  and  belief  in  the  prem- 
ises, nor  did  he  ever  undertake  to  represent  and  guarantee 
that  said  lands  contained  eight  thousand  feet  or  more  of  pine 
timber  to  the  acre,  exclusive  of  all  other  growth ;  and  he  fur- 
ther says  that  he  never  did  intend  to  assure  the  said  purchas- 
ers or  any  of  them  that  there  was  such  a  large  quantity  of 
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pine  timber  on  the  said  lands,  as  is  now  set  forth  and  pre- 
tended in  the  said  bill  of  complaint. 

That  the  defendant,  after  making  the  said  agreement  with 
the  complainant  and  others,  and  after  his  return  down  the 
river,  applied  to  the  said  Mussey,  to  know  if  he  could  have 
a  renewal  of  the  pre-emption,  and  informed  him  that  he,  the 
defendant,  had  made  an  agreement  to  sell  the  lands  men- 
tioned in  the  bond  upon  that  condition.  That  the  said  Mus- 
sey was  at  first  unwilling  to  renew  the  said  bond,  as  he  said 
he  had  been  offered  more  for  the  land ;  but  understanding 
that  the  defendant  had  actually  made  such  conditional  agree- 
ment, the  said  Mussey  consented  to  sell  the  same  at  six  dol- 
lars an  acre,  provided  the  said  Richardson  and  Deering  would 
also  assent. 

And  the  defendant  further  says,  that,  agreeably  to  the  ap- 
pointment made  on  the  twelfth  of  June  as  aforesaid,  at  Ban- 
gor, the  complainant,  the  said  Samuel  Kimball  and  William 
Phipps,  on  behalf  of  the  persons  so  agreeing  to  purchase,  met 
the  defendant  on  the  thirtieth  day  of  June,  when  the  said 
agreement  was  carried  into  effect ;  the  consideration  or  price 
was  paid  or  secured  in  money  and  notes  with  mortgage,  as 
previously  agreed  upon,  and  the  lands  were  conveyed  by  the 
said  Richardson,  Mussey  and  Deering  to  the  said  purchasers 
at  their  request,  in  the  following  proportions,  instead  of  the 
proportions  expressed  in  the  memorandum  aforesaid.  The 
said  David  Kimball  and  Cotton  not  being  themselves  present, 
but  sending  their  money  and  Aotes  for  their  respective  pro- 
portions by  the  complainant,  who  received  the  deeds  for  them. 
That  the  said  Richardson,  Mussey  and  Deering  conveyed  five 
eighths  of  the  said  lan^  to  the  complainant,  and  one  eighth  to 
the  said  David  Kimball,  one  eighth  to  the  said  Samuel  Kim- 
ball, and  one  eighth  to  said  Cotton,  at  the  price  agreed,  and 
it  was  paid  for  by  the  said  purchasers  in  their  respective  pro- 
portions.    That  the  defendant  received  of  the  said  purchase 
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money,  six  thousand  nine  hundred  and  five  dollars  and  sixty 
cents  in  money  and  notes,  and  from  the  complainant  the  de- 
fendant received  four  thousand  three  hundred  and  sixteen 
dollars,  one  fourth  part  in  money  and  the  rest  in  three  notes 
for  one  thousand  and  seventy-nine  dollars  each,  which  have 
since  been  paid. 

And  the  defendant  denies,  that  he  ever  did  exhibit  the 
aforesaid  oertificale  made  by  said  Herrick  as  containing  a 
true  description  of  said  lots  of  land — of  the  quantity,  kind 
and  quality  of  the  timber  standing  and  growing  on  the 
said  land,  nor  make  the  representations  and  assurances  in 
addition  to  the  same,  as  stated  and  set  forth  in  the  said 
bill  of  complaint.  And  he  further  says,  that  he  did  not 
use  the  said  certificate  with  the  knowledge,  consent  and  assent 
of  the  said  Richardson,  Mussey  and  Deering,  or  either  of  them, 
as  therein  alleged  and  inquired  of ;  and  says  that  he  did  not 
express  and  declare  to  the  complainant,  the  said  Samuel  and 
David  Kimball  and  the  said  Cotton,  or  either  of  them,  that 
the  facts  said  to  be  certified  in  the  said  certificate  in  relation 
to  the  said  lots  or  tracts  of  land  were  true,  or  that  they  were 
true  to  the  best  of  his  knowledge,  understanding  or  belief, 
either  in  terms,  effect  or  substance — or  that  there  was  in 
fact  more  timber  than  was  specified  in  the  said  certificate, 
as  inquired  of;  and  that  he  did  not  represent  to  the  complain- 
ant and  the  other  purchasers  as  aforesaid  or  either  of  them 
that  full  reliance  might  be  placed  on  the  certificate  of  the  said 
Herrick,  or  on  the  correctness  thereof  as  therein  set  forth  and 
inquired  of  And  the  defendant  further  denies  that  the  com- 
plainant was  grossly  or  in  any  wise  deceived  and  defrauded 
by  relying  on  the  said  certificate,  and  the  said  representations 
of  the  defendant  in  relation  thereto,  or  touching  the  same  as 
aforesaid  ;  for  he  says  that  the  said  certificate  did  not  exist  at 
the  time  of  the  said  agreement,  nor  until  after  the  complain- 
ant left  Bangor,  on  his  return,  as  the  defendant  understood 
and  believes,  to  Boston;   and  that  the  defendant  did  not 
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again  see  him  until  the  said  thirtieth  daj  of  June,  when  the 
said  contract  was  carried  into  effect,  and  the  business  finally 
completed ;  and  that  the  said  certificate  was  in  the  mean 
time  in  the  hands  of  the  defendant,  and  that  the  purport 
thereof  was  not  communicated  to  the  complainant  by  him, 
nor  by  any  one  else,  as  he  believes.  That  after  the  said  con* 
veyances  were  executed  on  the  thirtieth  of  June,  as  above 
mentioned,  the  defendant  delivered  the  said  certificate  to  one 
of  the  said  purchasers,  and  as  he  thinks  to  the  complainant ; 
and  that  before  tliis  time  neither  the  complainant  nor  either 
of  the  said  purchasers  saw  any  such  certificate,  so  far  as  the 
defendant  knows  and  believes,  or  had  any  knowledge  of  the 
contents  thereof.  And  the  defendant  further  denies,  that  he 
ever  represented  to  the  complainant  and  assured  him  that  the 
said  lots  of  land  were  in  all  respects  equal  to  what  the  said 
Herrick  had  affirmed  in  the  said  certificate,  and  that  the  tim- 
ber exceeded  the  quantity  or  amount  specified  in  the  said 
certificate,  and  that  it  would  amount  to  ten  thousand  on  an 
average  to  the  acre  of  such  timber  as  was  specified  in  the 
said  certificate. 

That  if  there  were,  in  truth  and  fact,  only  two  or  three  thou- 
sand feet  of  pine  timber  on  an  average  to  the  acre  of  the  said 
lands,  all  together,  as  now  set  up  by  the  complainant ;  and  if 
the  said  lots  of  lands  >vere  in  no  respect  equal  to  what  the 
said  certificate  represents,  of  which  the  defendant  denies 
that  he  made  any  such  assurance,  the  said  complainant  had 
at  tfie  time  mentioned  as  good  means  as  either  himself  or  the 
said  Mussey,  Richardson  or  Deering  had  of  knowing  the 
truth  thereof,  and  might  as  well  by  proper  and  useful  exam- 
ination and  inquiry  have  known  whether  the  said  lots  of  land 
did,  in  fact,  have  any  such  quantity  and  quality  of  timber 
standing  and  growing  thereon  as  pretended,  and  that  the  said 
lots  of  land  were  of  a  much  poorer  quality  in  all  respects,  if, 
in  fact,  they  were  so. 

That  all  the  proper  import  and  intent  of  the  said  Herrick's 


684  MAINE, 

Hough  V.  Richardson,  et  al. 

certificate  was  on  behalf  of  the  said  complainant  and  those 
who  became  purchasers  by  the  said  agreement  in  offering  the 
said  lands  again  for  sale,  to  induce  those  to  whom  it  might  be 
exhibited,  respecting  such  favorable  account  of  a  partial  ex- 
ploration, to  extend  their  examination  so  as  to  ascertain  how 
far  such  estimate  and  supposition  was  correct ;  and  no  farther 
or  otherwise. 

And  the  defendant  further  says,  that  he  was  not  present  at 
the  time  the  said  certificate  of  the  said  Herrick  was  made, 
nor  did  he  know  the  purport  of  the  same  before  receiving  the 
same  from  the  said  Herrick,  which  was  about  the  twenty-fifth 
day  of  June,  1835,  immediately  after  the  same  was  made, 
and  before  the  defendant  left  Bangor  for  Portland,  which  he 
did  soon  after,  bringing  the  said  certificate  with  him ;  and  that 
he  retained  the  same  until  he  delivered  it  to  the  complainant 
after  the  completion  of  the  business,  as  before  mentioned,  on 
the  thirtieth  of  June. 

And  the  defendant  further  says,  that  he  then  kn^w  no  rea- 
son to  doubt  the  correctness  of  the  estimate  or  judgment  of 
the  said  Herrick,  so  far  as  it  went,  as  it  was  expressed  ;  but 
that  he  did  not  consider  it  of  any  importance  as  to  the  bar- 
gain, which  had  already  been  made,  and  well  denies  that  the 
matter  therein  set  forth  existed  as  matter  of  belief  in  his  own 
mind  or  that  of  the  said  purchasers,  at  the  time  of  making 
the  said  agreement,  or  that  any  mistake  or  misapprehension 
then  existed,  founded  on  the  matter  set  forth  in  the  said  cer- 
tificate, or  any  further  representations  or  statements  in  rela- 
tion thereto,  or  could  by  any  possibility  exist. 

And  the  defendant  further  answering  says,  it  may  be  that 
the  complainant  and  others,  purchasers,  have  been  disappoint- 
ed in  their  expectation  of  making  a  profitable  and  advanta- 
geous resale  and  disposition  of  the  said  lots,  and  in  the  result 
of  their  purchase  for  that  purpose,  and  that  the  same  may 
have  happened  in  consequence  of  a  great  subsequent  depres- 
sion of  business  and  depreciation  of  property  from  causes  of 
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general  notoriety  ;  and  that  the  complainant  might  now  be 
glad  to  annul  and  rescind  the  transaction,  if  it  were  in  his 
power,  and  recover  back  the  money  he  has  paid.  But  the 
defendant  further  says,  that  he  was  not  aware  that  the  com- 
plainant wished  to  rescind  the  said  contract  and  transaction,  or 
was  willing  and  desirous  to  reconvey  the  said  lots  and  tracts,  or 
that  he  expected  any  such  restoration  from  the  defendant  and 
others,  as  he  pretends  in  his  said  bill  of  complaint,  and  denies 
that  the  complainant  had  any  ground  therefor.  And  he  fur- 
ther says,  that  the  subsequent  payments  or  settlements  were 
all  made  by  the  complainant  and  his  associates  in  the  said 
purchase,  without  making  any  complaint  of  injury,  imposition, 
or  deception  of  any  kind. 

And  the  defendant  further  expressly  declares,  that  he  never 
heard  of  any  cause  of  dissatisfaction  and  complaint  in  regard 
to  the  circumstances  of  the  said  sale  and  purchase,  until  he 
was  surprised  by  the  commencement  of  this  present  and  oth- 
er accompanying  suits  of  the  said  Samuel  and  David  Kimball 
and  the  said  Cotton.  And  he  denies  that  he  ever  received 
any  previous  notice  or  intimation  from  the  complainant  or 
others,  that  he  or  they  considered  themselves  in  any  manner 
aggrieved,  or  that  any  undue  advantage  had  been  taken,  or 
imposition  practised  in  the  premises.  And  he  further  says 
that  the  said  payments  were  not  completed  until  more  than 
five  years  after  the  time  of  the  said  transaction,  and  that  it 
was  not  till  afterwards,  that  this  and  the  other  aforesaid  suits 
were  brought,  and  that,  in  the  mean  time,  the  said  purchasers 
had  ample  opportunity  to  have  further  explored,  or  ascertained 
and  made  known  to  him  and  his  co-defendants  the  causes  of 
their  complaints. 

And  he  further  says,  that  he  is  not  informed  when  the  com- 
plainant and  his  co-purchasers  first  discovered  or  pretended 
to  discover  the  alleged  difference  in  the  quantity  and  quality  of 
timber  on  the  said  lots,  and  the  other  circumstances  on  which 
they  pretend  to  ground  their  petition  for  relief. 

58» 


686  MAINE, 

Hough  V.  Richardson,  et  al. 

And  the  defendant  well  believes,  that  whatever  there  may 
have  been  in  the  manner  complained  of  by  the  complainant 
and  others  therein  associated  with  him,  which  they  now  set 
forth  as  true,  and  as  entitling  them  to  the  relief  prayed  for  in 
this  and  their  several  other  bills  of  complaint,  might  as  well 
have  been  known  to  him  and  them  at  some  or  any  former 
time  within  the  last  six  years,  if  due  diligence  were  used  to 
ascertain  the  same  ;  if  the  same  were  not  actually  known  to 
the  complainant,  of  which  the  defendant  has  no  knowledge 
or  information,  and  prays  that  proper  proof  of  such  diligence, 
as  well  as  of  the  truth  thereof  as  aforesaid,  may  be  required 
of  the  complainant.  And  the  defendant  prays  the  judgment 
of  the  Honorable  Court,  whether,  after  the  lapse  of  so  much 
time  and  after  such  changes  as  may  or  actually  have  taken 
place  in  the  circumstances  and  value  of  the  said  property,  by 
taking  off  the  timber  and  otherwise,  it  will  set  aside  the  said 
agreement  and  conveyance ;  and  inasmuch  as  the  defendant 
denies  that  any  such  fraud  as  alleged,  stated  and  charged  in 
the  said  bill  was,  in  fact,  practised ;  and  he  further  denies  that 
either  he  or  any  of  the  defendants,  to  his  knowledge  or  belief, 
have  concealed  or  attempted  to  conceal  from  the  complainant 
and  his  co-purchasers,  or  used  any  means  whatever  to  conceal 
from  him  or  them  any  matter  or  thing  material  to  his  allega- 
gations  in  the  premises. 

That  he  has  faithfully  endeavored  to  answer  the  allegations 
and  circumstances  stated  in  the  said  complainant's  bill  of 
complaint,  fully,  directly,  explicitly  and  truly,  and  according 
to  his  best  knowledge,  recollection  and  belief  thereof;  and 
that  if  there  should  be  any  mistake  in  any  part  of  his  state- 
ments, (of  which  he  is  not  aware,)  the  same  is  not  owing  to 
any  carelessness  or  inconsideration  on  his  part,  but  that  it  is 
mainly  attributable  to  the  lapse  of  time,  and  undisturbed  re- 
liance upon  the  substantial  truth  of  what  he  has  herein  stated, 
in  the  absence  of  any  occasion  that  be  was  sensible  of  for  the 
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more  diligent  and  careful  preservation  of  facts  and  papers, 
and  particular  memory  of  circumstances." 
« 

A  Cross  Bill  was  filed  by  the  Defendants,  Moulton,  Rich- 
ardson and  Deering,  against  the  Plaintiff,  but  the  important 
facts  stated  therein  so  fully  appear  in  the  previous  Bill  and 
Answer,  that  it  is  here  unnecessary  to  repeat  them. 

The  general  Replication  was  filed  ;  and  evidence  was  taken 
and  the  cause  now  came  on  for  a  hearing  at  this  Terra  upon 
the  Bill  and  Cross  Bill,  and  was  argued  by  Debhis  and  Fes- 
senden  for  the  Plaintiff,  by  JViUiam  P.  Fessenden  for  Rich- 
ardson, and  by  C.  S.  Daveis  for  Moulton. 

Mussey  being  out  the  State  did  not  appear ;  and  Deering 
having  been  discharged  under  the  Bankrupt  Act,  no  farther 
proceedings  were  had  against  him. 

STORY,  J.  This  cause  has  been  very  fully  and  ably  ar- 
gued, and  is  not  unattended  with  difficulties.  The  bill  is,  in 
substance,  a  bill  to  rescind  a  contract  made  or  asserted  to  be 
made  with  the  defendants,  for  the  purchase  of  certain  lots  of 
land  in  the  town  of  Carmel,  in  Maine,  and  for  other  conse- 
quent relief.  Several  points  have  been  made  at  the  bar;  and 
among  those  most  material  to  be  considered  are  the  following 
questions :  (1.)  Whether  the  defendant,  Moulton,  in  making 
the  sale  of  the  lots  in  question,  acted  as  the  agent  of  the 
other  defendants,  or  as  principal  on  his  own  account.  (2.) 
Whether  there  was  any  material  misrepresentation  made  by 
Moulton  to  the  plaintiff  at  the  time  of  sale,  on  which  the 
plaintiff  relied  as  a  true  representation,  and  which  constituted 
the  basis  of  the  sale.  (3.)  Whether  the  lapse  of  time  since 
the  sale,  and  before  the  bringing  of  the  bill,  connected  with 
the  other  circumstances  of  the  case,  furnish  a  sufficient 
ground,  upon  which  this  Court,  sitting  in  Equity,  ought  to 
deny  the  relief  asked  by  the  bill. 

Upon  the  first  of  the  questions,  I  cannot  say,  that  I  per- 
ceive any  reasonable  ground  for  doubt.     It  appears  to  me, 
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thaty  taking  the  circumstaQces  together,  the  sale  was  made  by 
Moulton,  not  as  a  principal  on  his  own  account ;  but  as  the 
agent  of  the  other  defendants.  The  bond  given  to  Moulton 
by  the  other  defendants^  in  the  condition,  after  reciting, 
'^And  whereas  we  have  agreed  to  sell  and  convey  the  same 
(lots)  to  said  Moulton,  or  his  assigns,  provided  he  shall,  with- 
in thirty  days  from  this  date,  elect  to  purchase  the  same  at 
the  rate  of  five  dollars  and  fifty  cents  for  each  and  eveiy  acre 
thereof,  payable  one  quarter  part  thereof  in  cash  on  the  deliv- 
ery of  the  deed,  and  the  remainder  by  good  notes,  in  three 
equal  payments,  with  interest  annually  from  this  date,  se- 
cured by  mortgage  or  otherwise,  to  the  satisfaction  of  said 
obligors,  and  also  in  case  of  a  sale  of  the  same  by  the  said 
Moulton  within  the  said  thirty  days,  the  further  amount  of 
one  half  of  the  excess  of  such  sale  over  and  above  five  dol- 
lars and  fifty  cents  an  acre,"  — proceeds  to  state,  "  Now,  if 
the  said  Moulton  shall  elect  to  purchase  said  land,  or  shall 
make  a  sale  of  the  same  within  the  said  thirty  days,  and  shall 
perform  the  several  conditions  aforesaid,  and  said  obligors  shall 
and  do  thereupon  execute  and  deliver  to  the  said  Moulton  or 
his  assigns,  a  good  deed  of  general  warranty  of  the  premises, 
then  this  obligation  shall  be  void,  otherwise  shall  remain  in 
full  force  and  virtue."  It  is  plain,  from  this  language,  that 
the  vendors  (the  obligors)  contemplated  two  alternatives,  one 
a  sale  to  Moulton  himself  at  his  election,  to  be  made  within 
thirty  days,  at  a  fixed  price,  the  other  a  sale  to  be  made  by 
him  to  other  persons  or  purchasers,  at  a  higher  price,  of 
which,  if  made,  they  were  to  receive  one  half  of  the  excess 
beyond  the  fixed  price.  It  is  very  certain,  that  Moulton  did 
not  make  any  such  election  to  purchase  at  the  fixed  price  on 
his  own  account.  The  sale  actually  made  by  him  was  to 
other  persons  as  purchasers,  and  among  them  the  plaintiff; 
and  one  half  of  the  excess  was  to  be,  and  was  actually  ac- 
counted for  to  the  plaintifis.  The  sale  was,  therefore,  mani- 
festly made  by  Moulton  for  the  other  defendants,  as  their 
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agents  since  he  did  not  elect  to  become  himself  the  pur- 
chaser; and  they  had  an  interest  in  the  sale  co-extensive 
with  the  purchase  money,  he,  Moulton^  receiving  the  one  half 
of  the  excess  only,  and  that  as  in  the  nature  of  a  compensa- 
tion for  his  services.  It  is  no  answer  to  suggest,  that  the  other 
moieiy  of  the  excess  was  received  by  and  was  for  the  sole 
benefit  of  Mussey,  one  of  the  vendors  —  for,  if  so  received^ 
it  was  a  mere  private  affair  between  Mussey  and  his  co- 
vendors  —  with  which  the  purchasers  and  Moulton  had  noth- 
ing to  do ;  and  the  interest  in  the  sale  was  the  same  in  all 
the  vendors,  and  through  one  and  the  same  agent.  And 
besides,  the  bond  itself  treats  the  moiety  of  the  excess  as  be- 
longing to  all  the  vendors,  and  they  cannot  be  permitted 
now  to  aver  their  ignorance  of  this  clause  in  the  bond.  It  is 
also  wholly  immaterial,  whether  the  sale  was  made  within  the 
thirty  days  or  afterwards ;  for  if  made  afterwards,  it  was 
adopted  by  all  the  vendors,  and  bound  them  as  a  sale 
through  their  agent ;  and  they,  and  not  Moulton,  gave  a  deed 
of  conveyance  to  the  purdiasers  accordingly. 

The  sale,  then,  being  made  by  Moulton,  not  as  himself  the 
owner  —  which  he  was  not  —  but  as  the  agent  of  the  owners^ 
it  follows,  that  they  are  bound  by  his  representations  made 
at  the  time  touching  the  sale,  as  a  part  of  the  res  gestce,  and 
as  to  the  purchasers,  it  makes  no  difference  whether  these 
representations  were  made  by  the  authority  of  the  owners  or 
not,  if  they  were  material  to  and  constituted  the  basis  of  the 
sale,  and  it  was  made  by  the  purchaser  on  the  faith  and 
credit  of  these  representations.  Under  such  circumstances, 
the  sale  is  good  in  the  entirety,  or  not  good  at  all.  The 
owners  have  no  right  to  insist  upon  the  validity  of  the  sale 
independent  of  the  representations.  The  whole  must  be 
taken  together  as  a  part  of  one  and  the  same  transaction. 
It  cannot  be  adopted  in  part  and  rejected  in  part.  It  must 
be  taken  as  good  for  the  whole  or  not  at  all.  I  have  on  sev- 
eral occasions  expressed  my  opinion  upon  this  point;  and 
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especially  in  the  case  of  Daniel  v.  MitcheU  and  Others, 
(1  Story,  R.  172,)  and  in  another  case  recently  argued  — 
Daggett  V.  Emerson  and  Others^  — and  decided  in  favor  of  the 
plaintiff.  The  case  of  Small  v.  Attwood,  (1  Younge,  R.  407,) 
and  the  same  case  on  appeal,  Atiwood  v.  SmaU,  (6  Clarke 
and  FinelL  R.  232)  go  far  to  support  the  same  doctrine, 
although  somewhat  distinguishable  in  its  circumstances. 

Let  us  then  proceed  to  the  consideration  of  the  second 
question,  and  that  is,  whether  any  false  or  material  repre- 
sentations were  made  upon  the  sale,  and  which  constituted 
the  basis  of  the  sale  on  the  part  of  the  purchaser,  and  by 
which  they  were,  in  fact,  misled  in  the  purchase.  And  here 
it  is  important  to  state,  that  both  facts  must  concur,  there 
must  be  false  and  material  representations,  and  the  pur- 
chaser must  have  purchased  upon  the  faith  and  credit  of  such 
representations.  It  is  not  necessary,  that  he  should  have 
solely  relied  on  these  representations.  It  is  sufficient  if  they 
constituted  a  part  of  the  res  gesta^  upon  which  he  relied, 
and  without  which  the  purchase  would  not  have  been  made. 

There  is  another  consideration,  applicable  to  the  circum- 
stances of  the  present  case,  which  is  fully  sustained  by  the 
case  of  Attwood  v.  Small,  in  the  House  of  Lords,  (6  Clarke 
and  Finell.  232,)  and  which,  perhaps,  cannot  be  more  briefly 
expressed,  than  it  has  been,  with  a  slight  addition,  in  the 
marginal  note  of  the  reporters.  If,  upon  a  treaty  for  the 
sale  of  property,  the  vendor  makes  representations  (touching 
the  nature  and  character  and  value  of  that  property)  which 
be  knows  to  be  false,  the  falsehood  of  which  the  purchaser 
has  no  means  of  knowing,  but  he  relies  on  them,  a  Court  <^ 
Equity  will  rescind  a  contract  so  entered  into,  although  it 
may  not  contain  the  misrepresentations.  But  it  will  not  re- 
scind without  the  clearest  proof  of  fraudulent  misrepresenta- 
tions, and  that  they  were  made  under  such  circumstances  as 
show  that  the  contract  was  based  on  them.     But  if  a  pur- 


1  See  page  700. 


MAY  TBRM,  1845.  691 


Hough  V.  Richardson,  et  al. 


chaser,  choosing  to  judge  Tor  himself,  does  not  avail  himself 
of  the  knowledge  or  means  of  knowledge  open  to  him  or  to 
his  agents,  he  cannot  be  heard  to  say,  that  lie  was  deceived 
by  the  vendor's  representations,  the  rule  being  caveat  emp- 
ioTy  and  the  knowledge  of  his  agents  being  as  binding  upon 
him  as  his  own  knowledge.  Now,  this  doctrine  is,  in  both 
its  aspects,  just  as  true  as  to  gross  misrepresentations,  made 
by  mistake,  going  to  the  essence  of  the  bargain,  as  it  is  to 
the  misrepresentation  founded  in  fraud;  —  I  do  not  say  mor- 
ally, but  in  construction  of  law.  If  the  purchaser  relies  on 
them,  and  is  deceived,  he  does  not  buy  what  he  intended, 
and  he  is  misled  to  do  what  he  would  not  otherwise  have 
done.  But  then,  on  the  other  hand,  in  cases  of  mistake,  the 
bargain  must  have  been  made  in  strict  faith  and  reliance 
upon  such  gross  misrepresentations ;  and  if  the  purchaser  has 
acted  upon  his  own  judgment,  uninfluenced  by  such  misrep- 
resentations, and  has  within  his  immediate  reach  full  means 
of  knowledge,  and  has  declined  to  use  those  means,  then  he 
has  no  right  to  complain  of  his  bargain.  And  here  again  the 
proof  should  be  clear,  that  there  has  been  gross  misrepresen- 
tation, and  that  the  purchaser  has  been  seduced  into  the  bar- 
gain by  them. 

Now,  keeping  this  whole  doctrine  in  view,  in  its  various 
aspects,  one  is  obliged  to]  pause  in  the  present  case,  and  can- 
not escape  from  the  consciousness  that  there  are  difficulties 
about  it.  In  the  first  place,  what  were  the  misrepresentations 
made  by  Moulton  ?  I  do  not  understand,  that  there  is  any 
satisfactory  proofs  to  overcome  the  full  denials  of  his  answer, 
that  he  made  any  positive  representations  of  the  nature,  and 
extent,  and  value  of  the  timber  on  the  lands  —  as  within  his 
own  knowledge.  On  the  contrary,  if  he  is  to  be  believed, 
he  made  no  representations,  which  ought  to  have  been  relied 
on  by  any  one ;  he  expressed  to  the  purchasers,  who  went  on 
the  land  with  him,  that  he  had  no  previous  knowledge  there- 
of, and  had  no  better  means  or  opportunities  of  knowledge 
then  they  had,  at  the  time  when  they  partially  explored  a 
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part  of  the  lots.  The  general  rule  in  equity  is,  that  an  an- 
swer responsive  to  the  facts  alleged  and  charged  in  the  bill  is 
to  be  taken  to  be  true  until  the  contrary  is  established.  It  is 
not  necessary  in  the  present  case  to  say,  that  MouUon's 
answer  is  placed  beyond  all  doubt  or  question.  It  is  suffi- 
cient to  say,  that  it  is  not  absolutely  overcome  by  full,  clear 
and  positive  testimony,  or  by  controlling  circumstances. 
There  are  some  circumstances  in  the  case,  which  go  to  cor- 
roborate it ;  and,  at  all  events,  I  cannot  say,  that  its  credibil- 
ity is  satisfactorily  impeached.  It  is  also  to  be  taken  into 
consideration,  that  some  portion  of  the  opposing  evidence 
comes  from  sources  not  altogether  disinterested  —  since  it  is 
given  by  persons  who  are  co-purchasers,  and  whose  claims 
are  yet  subject  to  litigation. 

In  the  next  place,  what  is  the  misrepresentation  com- 
plained of?  It  is  alleged  in  the  bill,  that,  at  the  time  of  the 
purchase,  a  certificate  was  shown  by  Moulton  to  the  plaintiff 
and  his  co-purchasers,  as  containing  a  true  description  of  the 
land,  and  upon  the  faith  of  which  the  purchase  was  made, 
and  that  it  was  false  in  substance.  The  certificate  was  as 
follows : 

'^June  12,  1835.  This  is  to  certify  that  I  have /^rrr- 
tiaUy  explored  the  lands  in  the  town  of  Carmcl,  which 
are  bonded  to  Mr.  William  Moulton,  and,  as  far  as  my  knowl- 
edge extends,  there  is  an  average  of  eight  thousand  feet  or 
more  of  sound  timber  per  acre,  exclusive  of  a  large  quantity 
of  growing  timber,  hard  wood,  cedar,  mixed  growth,  &c. 
This  timber  is  on  good  water  for  driving  logs,  and  the  land  is 
good  farming  land.  George  Herrick." 

Now,  upon  this  certificate  there  are  several  observations 
forced  upon  the  court  by  the  evidence.  The  very  date  — 
whether  it  was  the  true  date,  is  a  matter  of  controversy.  The 
plaintiff  insists  that  it  was  actually  made  and  dated  on  the 
I2th  of  June,  1835,  before  the  sale,  and  then  shown  to  the 
purchasers.     On  the   other  hand,  the  defendants  contend. 
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that  it  was  not  made  until  the  23d  of  June,  at  least  two  days 
after  the  purchase,  and  then  was  made  at  the  suggestion  of 
the  purchasers.  Undoubtedly  the  actual  date  on  the  faceof 
the  paper  is  prima  facie  evidence,  that  that  is  its  true  date ; 
and  there  is  much  evidence  in  the  case  in  support  of  this 
view  of  the  matter.  But  it  is  encountered  by  very  strong 
circumstantial  evidence  on  the  other  side,  and  of  the  most 
unexceptionable  nature.  It  is  certain,  that  the  purchasers 
went  with  Moulton  on  the  land  and  made  some  partial  ex- 

• 

ploration  of  some  of  the  lots  on  the  day  before,  or  the  very 
day  of  the  purchase,  and  before  it  was  completed.  It  is  as 
certain,  that  Herrick  did  not  go  on  the  land  on  the  same  day 
with  them.  It  appears  from  the  testimony  of  McLaughlin, 
an  inn-keeper  at  Bangor,  that,  by  his  memorandum  book, 
Moulton  went  up  the  river  on  the  morning  of  the  12th  of 
June,  and  that  he  did  not  return  to  Bangor  until  the  22d  of 
June,  and  that  Moulton  and  Herrick  went  out  to  Carmel 
together  on  the  23d  of  June.  And  Herrick  states,  that  he 
was  only  once  on  the  lands  with  Moulton,  and  that  his  cer- 
tificate was  made  after  his  return  from  that  exploration.  If 
this  be  true,  then  it  is  clear  that  the  certificate  was  ante- 
dated ;  and  that  it  was  actually  made  ten  days  after  the  pur- 
chase was  completed.  Herrick,  indeed,  states,  that  he  be- 
lieves the  certificate  is  truly  dated,  because  ^e  was  in  the 
habit  of  giving  the  true  date  to  papers  signed  by  him. 

It  is  to  be  recollected,  that  the  testimony  of  Herrick  was 
not  taken  until  November,  1842,  seven  years  after  the  trans- 
action. But  the  memorandum  book  of  McLaughlin  is  a 
written  memorandum  made  at  the  time,  and  therefore  more 
likely  to  be  correct,  it  being  made  in  the  course  of  his  busi- 
ness, than  the  mere  recollections  of  Herrick  at  such  a  dis- 
tance of  time.  I  confess  myself  to  be  in  no  small  degree 
embarrassed  by  the  state  of  the  evidence  on  this  point, 
looking  at  all  the  circumstances,  and  if  my  judgment  were 
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compelled  to  decide  one  way  or  the  other^  I  shoald  iodine 
rather  to  think,  that  the  certificate  was  antedated.  But  the 
way  in  which  I  wish  to  put  the  point  is,  that  it  is  a  matter  of 
grave  doubt,  and  necessarily  obscured  by  the  lapse  of  time, 
upon  which  a  Court  of  Equity  can  have  no  security,  that  it 
can  act  either  safely  or  wisely  in  gruiting  relief  upon  such  a 
ground. 

Then,  again,  as  to  the  terms  of  the  certificate.    Herrick  is 
the  plaintiiTs  own  witness ;  and  I  do  not  understand,  that  his 
good  faith  in  giving  the  certificate  is  impeached,  or  that  he 
has  not  truly  stated  what  was  his  real  opinion  and  judgment 
so  far  as  the  explanation  went.     Now,  what  is  the  just  pur- 
port of  his  certificate  ?     Upon  its  very  face  it  states  that  he 
had  but  <'  partially  explored  "  the  lands ;  and  he  cautiously 
adds  that  "  as  far  as  my  knowledge  extends  '^  there  is  ao 
average  of  timber  as  stated  in  the  certificate.    Now,  although 
the  certificate  is  dated  on  the  very  day  when  the  purchase 
was  made,  and,  if  truly  dated,  Herrick  roust  have  then  been 
at  Bangor  with  the  plaintiff  and  his  co-purchasers,  they  did 
not  make  any  inquiries  of  him  on  the  subject ;  what  explor- 
ation he    had  made,  its  extent,  its    thoroughness,  and  his 
means  of  knowledge  —  or  what  he  meant  by  a  partial  explor- 
ation.    Yet  these  inquiries  were  most  important  to  the  pur- 
chasers, if  they  relied  on  his  certificate  as  the  basis  of  their 
purchase.     If,  indeed,  the  certificate  was  not  given  until  the 
23d  of  June,  that  would  explain  the  omission  to  make  any 
inquiries ;  but  then  it  would  be  fatal  to  the  claim  set  up  by 
the  plaintiff.     But  if  the  certificate  is  truly  dated,  how  can 
we  account  for  the  total  omission  of  any  inquiries  of  Herrick 
by  the  plaintiff  and  his  co-purchasers,  otherwise  than  upon 
the  supposition,  that  it  had  not  any  decisive  influence  upon 
the  purchase.     Indeed,  it  would  be  strange,  if  a  certificate, 
so  vague  and  indefinite,  referring  only  to  a  partial  exploration, 
and  not  affecting  to  state  any  adequate  means  of  knowledge, 
and  assigning  no  extent  of  examination,  could  have  had  any 
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great  influence  in  the  purchase  of  fourteen  lots,  amounting  to 
3792  acres  of  land  in  a  township  like  Carmel,  which  had 
been  settled  many  years,  and  where  there  must  have  been 
inhabitants  engaged  in  farming,  capable  of  giving  precise  in- 
formation. Besides,  the  township  was  but  a  short  distance  from 
Bangor,  where  the  bargain  was  made.  It  was  easily  acces- 
sible ;  and,  in  point  of  fact,  the  plaintiff  and  his  co-purchasers 
went  on  some  of  the  lots  with  Moulton,  for  the  purpose  of  an 
exploration,  before  the  purchase  was  made ;  and  partial  as 
their  examination  was,  they  did  not,  by  what  they  saw,  de- 
cline to  make  the  purchase.  Here,  then,  the  purchasers  had 
a  full  opportunity  of  exploring  for  themselves,  of  making  sat- 
isfactory inquiries  upon  the  spot  from  the  inhabitants,  and  of 
deliberately  ascertaining  the  true  value  of  the  land,  and  the 
amount  of  timber  thereon.  Here,  then,  we  have  a  case  fall- 
ing within  the  line  of  the  reasoning  in  Attvood  v.  SmaU, 
(6  Clarke  and  Finell.  232),  where  the  purchasers  do  not 
choose  to  avail  themselves  of  the  knowledge  or  the  means  of 
knowledge  open  to  them  as  to  all  the  material  circumstances 
of  the  Value  of  the  land  and  the  amount  of  the  timber  thereon, 
and  yet  ask  the  court  to  grant  them  the  same  relief  as  if  they 
had  possessed  no  such  means  of  knowledge,  and  had  availed 
themselves  of  all  reasonable  diligence.  Under  such  circum- 
stances in  the  case  of  Atwood  v.  Smally  the  House  of  Lords 
thought,  that  the  purchasers  ought  not  to  be  heard  to  say, 
that  they  were  deceived  by  the  vendor's  representations. 

There  is  another  consideration  applicable  to  this  part  of  thq 
case.  It  is,  that  the  plaintiff  and  his  co-purchasers  had  no 
right  to  rely  upon  the  statements  of  a  certificate  so  vague 
and  indefinite,  so  partial  and  so  inconclusive.  In  Trover  v. 
Newcome  (3  Meriv.  R.  704,)  Sir  William  Grant  held,  that 
when  a  representation  made  upon  a  purchase  was  vague  and 
indefinite,  its  only  effect  ought  to  be  to  put  the  purchaser 
upon  making  inquiries  respecting  all  the  circumstances  pre- 
vious to  his  becoming  the  purchaser.     In  Scoit  v.  Hanson^ 
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(1  Simon,  R.  13,)  Mr.  Vice  Chancellor  Shadwell  fully  re- 
cognized the  same  doctrine,  and  said  that  a  representation, 
that  the  premises  sold  were  '^  uncommonly  rich  water  mead- 
ow land,"  applied  to  the  quality  of  the  land,  and  not  to  its 
being  perfectly  watered ;  and  that  the  representation  must 
be  deemed  a  loose  opinion  in  which  the  vendee  ought  not  to 
have  placed  and  could  not  be  considered  to  have  placed  any 
reliance,  that  it  was  perfectly  watered.  Now  certainly  noth- 
ing could  be  more  vague  and  indefinite  as  to  the  extent  of 
knowledge  and  the  extent  of  the  exploration  of  the  premises 
by  Herrick,  than  this  certificate.  It  should  have  stimulated 
and  not  lulled  farther  inquiries.  And  if  it  contained  truth  so 
far  as  Moulton  and  Herrick  then  knew  or  believed  as  to  the 
state  of  the  land,  but  was  too  indeterminate  and  loose  reason- 
ably to  have  become  the  basis  of  the  bargain,  or  actually  at 
the  time  to  have  misled  the  purchasers,  it  surely  ought  not 
now  to  affect  any  of  the  defendants.  Besides,  the  plaintiff 
and  his  co-purchasers  went  on  the  land  themselves  with 
Moulton,  and  explored  for  themselves  as  far  as  they  chose ; 
and  they  could  not  but  know  from  the  very  form  of  the  cer- 
tificate, that  Herrick  had  made  but  a  partial  exploration,  and, 
therefore,  that  they  had  as  good  means  to  judge  as  he.  If 
Moulton  is  to  be  believed,  he  had  no  more  knowledge  of  the 
land  than  the  purchasers,  and  he  went  on  the  same  for  the 
first  time  with  them,  and  so  told  them.  It  is  no  where  satis- 
factorily shown  by  the  evidence,  either  that  Moulton  knew 
more,  or  had  any  peculiar  means  of  knowledge  beyond  that 
of  the  purchasers,  as  to  the  state  of  the  land. 

But  the  great  and  grave  question  in  the  cause  is,  after  all, 
the  lapse  of  time  connected  with  the  other  circumstances  of 
the  case.  It  is  clear  from  the  plaintiff's  own  statement,  that 
he  did  not  buy  the  lands  on  speculation  for  an  immediate 
sale,  for  he  says  in  his  answer  to  the  cross  bill,  that  he  bought 
"  with  a  design  to  keep  the  lands,  as  he  supposed  lands  so 
well  timbered;  in  the  vicinity  of  Bangor,  must  be  very  valua- 
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ble  to  be  preserved  for  the  timber  and  wood."  The  con- 
veyance was  made  on  the  30th  of  June,  1835,  and  a  mort- 
gage given  back  to  the  grantors  on  the  same  day,  to  secure 
the  purchase  money  by  three  annual  payments  by  the  gran- 
tees of  their  respective  proportions  of  the  purchase  money. 
That  the  plaintiiT  and  his  co-purchasers  took  possession  of  the 
lots  is  none  doubted.  Agents  were  employed  by  them,  and 
among  others,  William  Loker,  an  inhabitant  of  Carmel,  was 
employed,  as  agent  for  the  lands,  from  1835  to  1840.  Dur- 
ing this  time  about  3,300,000  feet  of  pine  timber  were  cut  off 
of  the  land  under  the  direction  of  the  agents.  But  what  is 
most  important  in  this  part  of  the  case,  Loker  had  been  em- 
ployed for  about  two  years  before  as  agent  of  the  then  pro- 
prietors of  the  land,  and  in  1834,  at  their  request,  he  made  an 
exploration  of  the  lands.  He  began  his  examination  in  the 
autumn  of  1834,  and  completed  it  in  March,  1835;  and  he 
then  estimated  the  pine  timber  on  the  lots  at  13,000,000  feet. 
Since  his  agency  ceased  in  1842,  he  made  an  exploration  of 
the  lots  with  one  Joseph  Maddocks,  and  he  then  estimated 
the  pine  timber  thereon  at  6,120,000  feet ;  and  in  his  testi- 
mony he  states  as  his  opinion,  that  since  1835  there  had  been 
as  much  pine  timber  cut  off  of  the  lots,  which  had  not  been 
accounted  for  (part  I  presume  by  trespassers)  as  had  been 
accounted  for ;  that  is,  as  I  suppose,  an  amount  equal  to 
33,000,000.  I  am  aware,  that  Maddocks  and  Usher  make  a 
lower  estimate,  from  4,752,000  to  4,970,000  feet;  and  Ful- 
ler and  Heald  as  low  as  2,218,000  feet.  But  I  do  not  rely 
upon  any  of  these  estimates  as  decisive  of  the  cause.  What 
I  proceed  upon  is,  that  the  plaintiff  had  through  his  agent, 
Loker,  full  knowledge  and  means  of  knowledge  of  the  state 
of  the  lots  and  the  probable  quantity  of  timber  on  them  dur- 
ing the  period  of  Loker's  agency  from  1835  to  1840.  I  say 
the  plaintiff  had  knowledge  and  means  of  knowledge  through 
Loker,  for  what  the  agent  knows  in  the  course  of  his  agency, 
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the  principal  is  presumed  in  law  to  know,  and  cannot  be 
heard  to  aver  his  ignorance.  This  doctrine  was  clearly  laid 
down  in  Aitvood  v.  Small^  (6  Clarke  and  Finell.  R.  232, 233, 
351.)  The  plaintiff  and  his  co-purchasers  having  foil  means 
of  knowledge  within  their  reach,  were  bound  to  make  due  in- 
quiries (and  their  agent  had  the  fullest  means  of  knowledge ;) 
they  had  no  right  to  go  on  and  cut  down  the  timber  year  after 
year,  and  proceed  to  treat  the  property  as  their  own,  and 
then,  at  the  distance  of  six  years,  when  the  value  of  the 
property  had  been  essentially  changed,  by  the  state  of  the 
market,  by  depredations  upon  the  property,  and  by  the  pub- 
lic reverses  growing  out  of  the  extravagance  of  timber  spec- 
ulators, to  turn  round  and  insist,  that  the  defendants,  Rich- 
ardson, Mussey  and  Deering,  the  two  latter  having  become 
insolvent,  shall  take  back  all  the  property  and  bear  all  the 
losses  incident  to  such  a  bargain,  after  such  a  lapse  of  time. 
If  the  plaintiff  had  come  earlier,  the  defendants  might  have 
had  far  better  means  of  meeting  the  exigencies  of  the  case, 
and  of  repelling  the  allegations  of  the  bill.  We  are  also  to 
take  into  consideration  the  circumstance,  that  Carmel  wsa  a 
township  in  the  course  of  settlement  for  agricultural  purposes, 
and  not  a  township  composed  merely  of  what  \a  expressly 
called  wild  lands,  and  bought  solely  for  the  sake  of  the 
timber  thereon,  as  a  matter  of  immediate  speculation  and 
sale  ;  and  the  plaintiff  and  his  co-purchasers  do  not  appear  to 
have  expressed  any  dissatisfaction  with  the  purchase  during 
the  whole  time  of  Loker's  agency.  Neither  does  the  bill 
state  or  affect  to  state  any  new  discoveries  made  as  to  the 
quantity  and  value  of  the  timber,  which  might  not  by  rea- 
sonable diligence  have  been  obtained  within  a  single  year 
after  the  purchase.  Indeed,  the  bill  is  silent  as  to  any  time 
when,  or  means  by  which  the  discovery  of  the  supposed  mis- 
representation was  first  brought  to  the  plaintiff's  knowledge. 
Yet  it  is  most  manifest,  that  the  very  lapse  of  time  since 
the  purchase  and  the  change  of  circumstances  must  consti- 
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tute  a  strong  objection  to  the  maintenance  of  the  suit.  J 
have  had  occasion  to  consider  this  subject  with  a  scrupulous 
attention  in  several  recent  cases ;  and  especially  in  Sanborn 
V.  Stetstm,  (2  Story,  R.  481,  484,  488,)  and  Veazie  v.  Wil- 
liams, at  the  present  term.^  The  case  of  Vigers  v.  PtTre, 
(8  Clarke  and  Finell.  526,)  in  the  House  of  Lords,  furnishes 
much  wholesome  instruction  to  assist  us  in  the  administration 
of  relief  in  Equity  in  cases  of  this  sort.  Upon  that  occasion, 
Lord  Cottenham  said  :  '<  In  a  case  depending  upon  alleged 
misrepresentation  as  to  the  nature  and  value  of  the  thing 
purchased,  the  defendant  cannot  adduce  more  conclusive 
evidence,  or  raise  a  more  effectual  bar  to  the  plaintifTs  case, 
than  by  showing,  that  the  plaintiff  was,  from  the  beginning, 
cognizant  of  all  the  matters  complained  of,  or,  after  full  infor- 
mation concerning  them,  continued  to  deal  with  the  property 
and  even  to  exhaust  it ;  as  by  working  mines." — And  again : 
*^  The  doctrine  of  carrying  equities  by  acquiescence  I  consider 
to  be  one  of  the  most  important  to  be  attended  to ;  for  oth- 
erwise there  is  great  danger  of  the  principles  of  a  Court  of 
Equity,  thus  improperly  exercised,  producing  great  injustice. 
A  man  who,  with  full  knowledge  of  his  case,  does  not  com- 
plain, but  deals  with  his  opponent,  as  if  he  had  no  case 
against  him,  builds  up  from  day  to  day  a  wall  of  protection 
for  such  opponent  which  will  probably  defeat  any  attack 
upon  him."  Every  portion  of  this  language  is  stricdy  appli- 
cable to  the  present  case  ;  and  if  we  simply  add  that  ample 
means  of  knowledge  is  equivalent  to  actual  knowledge,  and 
that  knowledge  of  the  agent  is  knowledge  of  the  principal, 
the  doctrine  would  seem  conclusive  upon  the  merits  of  the 
present  suit. 

Upon  the  whole,  my  judgment  is,  that  the  plaintiff's  bill 
ought  to  be  dismissed,  with  costs  for  the  defendants. 


1  See  page  611. 
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John  Doggett,  in  Equity,  v.  William  Emerson  and 

Others. 

Whxrx  a  parehaser  buys  on  iaith  of  a  fklse  representation  by  the  seller, 
touching  the  essence  of  the  contract,  the  sale  will  be  set  aside  in  Equity, 
whether  the  misrepresentation  were  the  result  of  fraud  or  of  mistake. 

A  seller  is  bound  to  act  with  the  utmost  good  iaith,  and  if  he  mislead  the 
purchaser  by  a  false  or  mistaken  statement  as  to  any  one  essential  cir- 
cumstance, the  sale  is  voidable. 

Where  a  sale  of  certain  Umber  lands  was  made  in  1835,  and  the  present 
bill  was  brought  in  1841  to  set  it  aside,  for  mistake  and  fraud,  and  it  ap- 
peared, that  false  statements  had  been  made  by  the  seller,  going  to  the  es- 
sence of  the  bargain,  on  which  the  buyer  had  relied,  and  that  knowledge 
of  the  fraud  had  not  before  come  to  the  knowledge  of  the  plaintiff;  —  H 
was  kdd.  That  the  lapse  of  time  was  not,  under  the  circnmstanceB,  a  bar 
to  the  suit. 

Where  a  paper  was  executed  by  A,  as  agent  of  the  defendant,  to  D,  giving 
D  the  refusal  of  certain  timber  lands,  for  a  certain  time,  at  a  certain  price, 
and  D  subsequently  sold  the  land  to  the  plaintiff,  and  the  deed  of  convey- 
ance to  the  plaintiff  was  made  by  A  directly,  and  not  through  D,  and  the 
plaintiff  brought  an  action  against  A,  and  his  principals,  to  set  aside  the 
sale  on  account  of  fraudulent  misrepresentations  by  D, — It  was  heldj  That 
the  circumstances  created  a  legal  presumption,  that  D  was  acting  as 
agent  of  A  and  his  principals,  and  that,  as  A,  by  his  conduct,  subsequently 
ratified  the  sale,  he  and  his  principals  were  responsible  for  all  D's  mis- 
representations made  at  the  sale,  whether  D  exceeded  his  authority  or  not, 
inasmuch  as  they  could  not  ratify  a  portion  of  the  transaction  and  reject 
the  rest. 

Where  a  sale  made  by  an  agent  is  ratified  by  his  principals,  the  agent^s  rep- 
resentations, made  at  the  time  of  the  sale,  bind  his  principals. 

JDiLL  IN  EQ.niTT.  The  Bill,  in  substance,  stated  as  follows : 
That  on  or  about  the  twenty-first  day  of  February,  in  the 
year  1836,  William  Emerson,  Amos  M.  Roberts,  Isaac  Farrar, 
Joseph  W.  Mason,  and  Nicholas  G.  Norcross,  all  of  Bangor, 
in  the  State  of  Maine,  merchants,  defendants  hereinafter 
named,  purchased  of  the  State  of  Maine,  a  township  of  land, 
numbered  three  in  the  thirteenth  range  of  townships  west 
from  the  east  lin#  of  the  State,  containing,  exclusive  of  land 
covered  by  water  and  the  public  lots  reserved  by  the  State, 
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nioeteen  thousaDd  eight  hundred  and  twenty-five  acres ;  that 
the  said  purchasers  agreed  to  pay  therefor,  to  the  said  State, 
sixty-four  thousand  four  hundred  and  thirty-one  dollars  and 
twenty-four  cents,  it  being  three  dollars  and  twenty-five  cents 
per  acre ;  one  third  part  of  which  they  paid  in  money  at  the 
time  of  the  purchase,  and  for  the  remainder  thej  gave  their 
joint  notes,  which  remain  unpaid  up  to  the  time  of  filing  this 
bill  of  complaint ;  that  the  said  purchasers  did  not  take  a 
deed  of  conveyance  of  the  said  land,  but  made  an  agreement 
with  the  land  agent  of  the  said  State,  through  whom  the  said 
purchase  was  made,  whereby  the  said  agent  bound  himself  to 
convey  the  said  land  to  the  said  purchasers  or  their  assigns, 
when  requested  so  to  do.     That  the  said  Roberts,  Farrar, 
Norcross,  and  Mason,  agreed  with  the  said  Emerson,  at  the 
time  of  the  said  purchase,  or  shortly  thereafter,  that  he,  the 
said  Emerson,  should  act  as  the  agent  of  the  company  in 
selling  the  said  land,  and  parts  and  portions  thereof,  which 
the  said  Emerson  agreed  to  do.     That  a  short  time  after  the 
said  purchase,  as  the  plaintiff  believes,  some  time  in  the  month 
of  May,  in  the  year  1835,  but  the  exact  time  the  plaintiff 
does  not  know,  the  said  Emerson,  as  well  for  himself  as  on 
account  of  his  said  associates,  gave  to  one  John  Williams, 
then'of  the  State  of  New  Hampshire,  but  now  of  the  State 
of  New  York,  a  certain  bond,  or  obligation  or  power  of  at- 
torney, wherein  and  whereby  the  said  Emerson  bound  him- 
self and  his  associates  to  procure  a  conveyance  of  the  said 
land  to  be  made  to  the  said  Williams  or  his  assigns,  on  being 
paid  therefor  the  sum  of  six  dollars  and  fifty  cents  per  acre ; 
the  sole  object  of  which  said  obligation  was  to  enable  the  said 
Williams  to  make  sale  of  the  said  land  on  account  of  the 
said  Emerson  and  his  said  associates ;  that  the  said  Emerson, 
as  agent,  as  aforesaid,  both  before  and  at  the  time  of  execut- 
ing the  said  instrument,  stated  to  the  said  Williams,  that 
the  said  township  contained  twenty-two  thousand  and  forty 
acres,  besides  the  public  lots  reserved  by  the  State,  and  gave 
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the  said  Williams  distinctly  to  understand,  that  he,  the  said 
Emerson,  and  his  said  associates  actually  paid  the  said  State 
for  twenty-two  thousand  and  forty  acres,  whereas,  in  truth 
and  in  fact,  the  said  State,  in  selling  to  the  said  Emerson  and 
his  said  associates,  deducted  from  the  whole  quantity  of  land 
in  the  said  town,  two  thousand  two  hundred  and  fifteen  acres, 
so  much  thereof  being  covered  with  water,  and  having  no 
timber  thereon  ;  and  the  said  Emerson  and  his  said  associates 
paid  the  said  State  in  money  and  notes  as  aforesaid,  for  nine- 
teen thousand  eight  hundred  and  twenty-five  acres  only  as 
aforesaid.  And  the  said  Emerson  as  agent,  as  aforesaid,  at 
the  time  of  executing  the  said  obligation  to  the  said  Williams, 
delivered  to  the  said  Williams,  for  the  purpose  of  enabling 
him  to  sell  the  said  land,  certain  certificates  or  statements 
made  by  persons  who  had  explored  and  examined  the  said 
township,  with  the  view  of  ascertaining  the  quantity  of  tim- 
ber thereon,  which  certificates  represented  and  set  forth  that 
the  said  township  was  one  of  the  best  timbered  tracts  in  the 
State  of  Maine,  and  that  the  quantity  of  good,  sound  mer- 
chantable pine  timber  thereon  would  average  eight  thousand 
feet  to  the  acre,  throughout  the  township ;  making  the  whole 
quantity  of  sound  merchantable  pine  timber  on  the  said  town- 
ship one  hundred  and  seventy-six  millions  three  hundred  and 
twenty  thousand  feet  And  the  plaintiff  further  showeth,  tliat 
on  or  about  the  eighth  day  of  June,  in  the  year  1835,  the 
said  John  Wiliams,  as  the  agent  of  the  said  Emerson,  Roberts, 
Farrar,  Norcross  and  Mason,  as  aforesaid,  applied  to  the 
plaintiff,  and  proposed  to  sell  to  him  a  portion  of  the  said 
township,  and  represented  and  stated  to  the  plaintiff,  that  the 
said  township  contained  twenty-two  thousand  and  forty  acres ; 
that  it  was  the  best  timbered  township  in  the  State  of  Maine, 
and  that  it  contained  eight  thousand  feet  of  good,  sound 
merchantable  pine  timber  to  the  acre ;  the  whole  quantity  of 
good  timber,  as  aforesaid,  on  the  township,  exceeding  one 
hundred  and  seventy-five  millions  feet.     And  in  confirmation 
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of  his  said  statements,  the  said  Williams  exhibited  to  the 
plaintiff  the  said  certificates,  received  of  the  said  Emerson  as 
aforesaid,  and  certain  other  certificates  of  a  like  character,  all 
of  which  represented  and  affirmed  that  the  said  township 
would  not  produce  less  than  eight  thousand  feet  of  good  pine 
timber  to  the  acre  as  aforesaid.  And  the  said  Williams,  on 
the  said  eighth  day  of  June,  when  treating  with  the  plaintiff 
as  aforesaid,  stated  that  he  had  on  that  day  made  sale  of  four- 
tenths  of  the  said  township  to  some  gentlemen  in  Portsmouth, 
at  the  rate  of  six  dollars  and  fifty  cents  per  acre ;  that  the  said 
obligation  from  the  said  Emerson  would  expire  by  limitation 
on  that  day ;  and  if  the  plaintiff  desired  to  purchase  any  part 
of  the  said  land,  the  bargain  must  be  immediately  completed ; 
that  the  said  land  could  be  had  for  six  dollars  and  fifty  cents 
per  acre,  and  no  less ;  and  that  the  whole  purchase-money 
would  be  paid  to  the  said  Emerson.  And  the  plaintiff  further 
says,  that  this  treaty  with  the  said  Williams  was  had  at  Still- 
water, near  Bangor,  in  the  State  of  Maine,  at  a  great  distance 
from  the  said  township,  and  under  circumstances  rendering 
it  impracticable  for  the  plaintiff  to  go  upon  and  explore  the 
said  land, —  all  of  which  was  known  to  the  said  Williams. 
And  the  plaintiff  further  showeth,  that  confiding  in  the  state-. 
ments  of  the  said  Williams,  and  in  the  evidence  he  exhibited} 
m  regard  to  the  quantity  and  quality  of  the  timber  on  the  \ , 
said  land,  and  in  regard  to  the  quantity  of  land  in  the  said  \^,^^ 
township,  owned  by  the  said  Emerson  and  others,  and  believ-  ^F 
ing  the  statements  to  be  true,  the  plaintiff  concluded  to  pur- 
chase one-eighth  part  of  the  said  township,  at  the  price  named 
by  the  said  Williams,  and  accordingly  the  said  Williams,  on 
the  said  eighth  day  of  June,  informed  the  said  Emerson, 
Roberts,  Farrar,  Norcross,  and  Mason,  of  his  said  treaty  and 
negotiation  with  the  plaintiff,  and  that  the  plaintiff  had  con- 
cluded to  purchase  and  give  his  notes  for  one-eighth  of  the 
said  township,  at  six  dollars  and  fifty  cents  per  acre,  estima- 
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ting  the  township  at  twenty-two  thousand  and  fortj  acres, 
exclusive  of  the  reserved  lots.     And  the  said  Emerson,  Rob- 
erts, Farrar,  Norcross,  and  Mason,  on  the  said  eighth  day  of 
June,  upon  being  so  informed,  approved  of  the  acts  and 
doings  of  the  said  Williams  in  the  premises,  and  on  the  same 
day  obtained  from  the  land  agent  of  the  State  of  Maine,  at 
his  office  in  Bangor,  a  deed  of  conveyance  to  the  plaintiff,  of 
the  said  eighth  part  of  the  said  township,  in  common  and 
undivided,  and  delivered  the  same  to  the  said  Williams,  to  be 
delivered  to  the  plaintiff,  and  the  said  Williams  did,  on  the 
same  day,  deliver  the  said  deed  to  the  plaintiff,  whereupon 
the  plaintiff,  on  receiving  the  said  deed,  executed  and  deliv- 
ered to  the  said  WiHiams,  his  several  notes  and  drafts,  to  the 
amount  of  seventeen  thousand  nine  hundred  and  seventy 
dollars  and  sixteen  cents,  all  payable  to  the  said  Emerson, 
and  all  on  interest.     And  the  plaintiff  further  showeth,  that 
the  said  Emerson,  Roberts,  Farrar,  Norcross,  and  Mason, 
contriving  how  to  wrong  and  injure  the  plaintiff  in  the  prem- 
ises, fraudulently  concealed   from   the   plaintiff  the  actual 
quantity  of  land  purchased  by  the  said  Emerson  and  others 
of  the  said   State ;   and  fraudulently  concealing  from  the 
plaintiff,  that  the  said  State,  in  selling  to  the  said  Emerson 
and  his  associates,  had  deducted  from  the  whole  quantity  of 
land  in  the  said  township,  two  thousand  two  hundred  and  fif- 
teen acres,  on  account  of  a  portion  of  the  said  township  being 
covered  with  water  and  having  no  timber  thereon,  and  rep- 
resenting that  they  purchased  twenty-two  thousand  and  forty 
acres,  received  from  the  plaintiff,  as  aforesaid,  on  the  said 
eighth  day  of  June,  his  notes  for  one  eighth  part  of  twenty- 
two  thousand  and  forty  acres,  at  six  dollars  and  fifty  cents 
per  acre.     And  the  plaintiff  further  says,  that  all  the  notes 
and  drafts  so  given  by  him  to  the  said  Emerson,  have  been 
paid  by  the  plaintiff,  in  full,  both  principal  and  interest.     And 
he  further  showeth,  that  he  became  the  purchaser  of  the  said 
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land,  solely  for  the  timber  represented  to  be  thereon,  and  that 
the  said  land,  without  timber,  is  worth  to  the  plaintiff  little  or 
nothing ;  all  of  which  was  well  known  to  the  said  Williams 
and  Emerson,  Farrar,  Roberts,  Norcross  and  Mason.     And 
the  plaintiff  further  states,  that  some  time  after  the  said  pur- 
chase by  him,  as  aforesaid,  and  after  paying  his  drafts  and 
notes,  given  to  the  said  Emerson  as  aforesaid,  to  wit,  in  the 
month  of  July,  in  the  year  1841,  the  plaintiff  discovered,  for 
the  first  time,  that  the  said  tract  of  land  did  not  contain  the 
quantity  of  merchantable  timber  represented  by  the  said  Wil- 
liams to  be  thereon,  nor  the  quantity  of  good  merchantable  tim- 
ber represented  by  the  said  explorers,  as  aforesaid,  but  that  on 
tlie  contrary,  on  a  thorough  examination  of  the  said  township 
since  made,  it  has  been  ascertained  that  there  is  but  little  or 
no  sound  merchantable  timber  on  the  said  tract,  and  the  said 
land  is  almost  worthless,  and  the  said  parties  acted  in  the  sale 
and  purchase  of  the  said  eighth  part  of  the  said  township, 
under  a  mutual  mistake  in  regard  to  the  quantity  and  quality 
of  timber  on  the  said  land  ;  or  else,  that  the  said  Williams, 
Emerson,  Roberts,  Farrar,  Norcross,  and  Mason,  fraudulently 
deceived  the  plaintiff  in  the  premises,  and  wilfully  misrepre- 
sented to  him  the  quality  and  quantity  of  the  timber  thereon. 
And  the  plaintiff  further  showed,  that  the  said  Williams,  Em- 
erson, Farrar,  Roberts,  Norcross,  and  Mason,  fraudulently 
deceived  the  plaintiff  in  regard  to  the  quantity  of  the  land  in 
the  said  township,  bargained  for  by  the  said  Emerson,  and 
others,  as  aforesaid,  inasmuch  as  by  their  fraudulent  acts  as 
aforesaid,  they  induced  the  plaintiff  to  purchase  and  pay  for 
more  timber  land  than  the  said  township  actually  contained, 
or  than  was  purchased  by  the  said  Emerson  and  his  said  as- 
sociates, which  fraud  was  first  discovered  by  the  plaintiff  in 
the  month  of  July,  1841. 

And  the  plaintiff,  in  view  of  all  the  facts  hereinbefore  set 
forth,  being  advised  that  the  said  purchase  of  the  said  eighth 
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of  the  said  township  made  by  him  ought  not  to  remain, 
but  that  the  same  should  be  rescinded,  has  often  requested 
the  said  Emerson,  Roberts,  Farrar,  Norcross,  and  Mason  to 
rescind  the  same,  and  pay  back  to  the  plaintiff  all  the  money 
so  as  aforesaid  paid  by  him,  and  to  restore  the  plaintiff  entire- 
ly, and  be  restored,  to  the  original  position  of  the  respective 
parties  ;  and  in  particular  that  they  would  refund  to  the  plain- 
tiff the  amount  paid  by  the  plaintiff  for  that  portion  of  his 
said  eighth  part  of  the  said  land  which  is  covered  by  water, 
and  which  the  said  Emerson  and  his  said  associates  fraudu- 
lently obtained  pay  for  as  aforesaid.  And  the  plaintiff  well 
hoped  that  the  said  Emerson,  Roberts,  Farrar,  Norcross,  and 
Mason  would  have  complied  with  such  the  plaintiff's  reason- 
able request  as  in  justice  and  equity  they  ought  to  have  done: 
but  now  so  it  is,  they  refuse  so  to  do,  and,  in  concert  with 
each  other,  they  pretend,  that  there  was  no  mistake  betweea 
the  parties  in  the  bargain  and  purchase  hereinbefore  set  forth, 
in  regard  to  the  quantity  or  quality  of  timber  on  the  said 
land,  and  that  no  fraud  was  practised  on  the  plaintiff  either 
in  regard  to  the  quantity  or  quality  of  the  timber  on  the  said 
land,  or  in  regard  to  the  quantity  of  the  said  land,  the  con- 
trary of  which  the  plaintiff  expressly  charges  to  be  true,  and 
as  evidence  of  the  facts  hereinbefore  set  forth  he  further 
states,  that,  on  the  31st  day  of  March,  in  the  year  1841,  the 
legislature  of  the  state  of  Maine  passed  certain  resolutions 
appointing  certain  persons  therein  named  commissioners  for 
the  purpose  of  examining  the  equitable  claims  of  any  person 
or  persons  praying  to  be  relieved  from  the  payment  of  any 
moneys  due  to  the  said  State  for  the  purchase  of  lands  sold 
after  the  jfirst  day  of  January,  in  the  year  1834,  and  empow- 
ing  such  commissioneihs  on  a  full  examination  of  such  cases 
to  make  a  written  report  to  the  land  agent,  directing  him  to 
adjust  and  settle  such  claims  in  such  way  and  manner  and 
upon  such  terms,  as  to  them  should  seem  just  and  equitable ; 
the  resolutions  requiring  each  applicant  to  make  out  and  file 
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with  the  land  agent  a  statement  of  his  case.  The  particulars 
of  which  resolutions  will  more  fully  appear  by  reference  there- 
to. That  on  the  29th  day  of  April,  1841,  the  said  Emerson 
under  the  said  resolutions  filed  in  the  land  office  of  the  state 
of  Maine  his  petition,  as  follows : 

To  the  Honorable  Board  of  Commissioners,  appointed  by 
the  Resolves  of  March  3 1st,  1841,  to  settle  claims  between 
certain  individuals  and  the  State.  The  memorial  of  William 
Emerson,  of  Bangor,  in  the  county  of  Penobscot,  Esquire, 
respectfully  showeth  :  That  on  the  twenty-first  day  of  Feb- 
ruary, A.  D.  1835,  your  memorialist,  together  with  Amos  M. 
Roberts,  Isaac  Farrar,  Joseph  W.  Mason,  and  Nicholas  G. 
Norcross,  by  the  style  and  name  of  Norcross  and  Mason,  all 
of  said  Bangor,  merchants,  purchased  of  the  state,  township 
No.  3,  range  13,  of  townships  west  from  the  east  line  of  the 
state,  containing  nineteen  thousand  eight  hundred  and  twenty 
five  acres,  at  three  dollars  and  twenty-five  cents  per  acre. 
That  they  paid  in  cash  at  the  time  of  the  purchase  twenty- 
one  thousand  four  hundred  and  seventy-seven  dollars  and 
eight  cents,  and  gave  their  notes  for  the  balance,  being  two- 
thirds  the  amount  of  the  purchase,  on  which  the  sum  of  four 
thousand  two  hundred  and  thirty-nine  dollars  and  thirty-nine 
cents  has  since  been  paid,  making  a  sum  total  of  twenty-five 
thousand  seven  hundred  and  sixteen  dollars  and  forty-sevep 
cents  received  by  the  state  on  account  of  said  town.  The 
purchase  was  made  without  the  purchasers  having  seen  said 
town  and  without  any  other  knowledge  of  its  quality  than  the 
representations  of  the  state's  agent,  who  assured  the  purchas- 
ers that  by  the  report  of  Joseph  L.  Kelsey,  made  by  the  di- 
rection of  Hon.  Daniel  Rose,  land  agent,  in  1831,  the  town 
contained  eighteen  million  feet  of  merchantable  pine  timber 
of  the  first  quality,  that  he  had  no  doubt  the  estimates  would 
rather  overrun  than  fall  short,  as  the  state's  surveyors  were 
expected  to  be  very  cautious  in  their  estimates.  Relying  on 
these  statements  and  at  the  same  time  informing  the  agent 
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that  they  had  no  knowledge  of  the  town  other  than  his  rep- 
resentations, they  made  the  purchase.  There  has  been  no 
timber  cut  and  the  town  remains  in  the  same  condition  as 
when  purchased:  The  state  has  sold  the  best  timber  lands 
in  this  section  the  last  two  years  at  prices  varying  from  one 
dollar  to  one  dollar  and  twenty-five  cents  per  acre ;  and  picked 
lots  in  No.  4,  in  the  13th  range,  a  town  lying  directly  north 
of  No.  3,  and  said  selected  lots  being  greatly  superior  to  No. 
3,  were  sold  by  the  agent  in  1839,  at  one  dollar  and  twenty- 
five  cents  per  acre.  Upon  examining  the  town  for  the  pur- 
pose of  operating,  they  found  the  timber  so  defective  as  to  be 
nearly  worthless.  Large  groves  of  pine  which  had  a  fair  ap- 
pearance, and  would  be  likely  to  deceive  a  person  not  well 
acquainted  with  lumbering,  were  found  upon  inspection  to  be 
so  rotten  as  to  be  unfit  to  cut,  and  after  a  thorough  examina- 
tion the}^  could  not  find  a  chance  to  put  in  more  than  one 
team  for  a  winter's  logging  upon  merchantable  timber.  In- 
stead of  eighteen  million  the  town  does  not  contain  three 
million,  probably  not  one  million  of  merchantable  lumber  of 
the  first  quality.  Your  memorialist  would  further  represent, 
that  the  town  was  purchased  exclusively  for  timber,  and  that 
the  soil  at  such  a  distance  from  settlements  and  roads  is  com- 
paratively worthless.  This  town  was  estimated  by  Milford 
P.  Norton,  Esq.,  land  agent,  in  1830,  to  be  worth  twenty-five 
cents  per  acre.  This  communication  was  made  to  the  gov- 
ernor and  council  and  filed  away  in  the  vaults  attached  to  the 
secretary's  office,  and  its  existence  was  unknown  at  the  lattd 
office  until  the  present  year.  This  price  probably  bears  as 
large  a  ratio  to  the  actual  amount  of  timber  of  the  first  qual- 
ity as  three  dollars  and  twenty-five  cents  does  to  the  amount 
certified  to  by  Mr.  Kelsey,  then  in  the  employ  of  the  state, 
and  your  memorialist  would  be  equitably  entitled  upon  this 
principle  to  have  a  large  portion  of  the  payment  already  made 
to  the  state  refunded.  But  he  has  no  expectation,  nor  does 
he  ask  the  state  to  pay  back  any  part  of  the  money  already 
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received.  The  state,  however,  still  holds  the  notes  of  your 
memorialist  to  a  large  amount,  given  for  said  town  in  exchange 
for  the  original  notes,  and  secured  by  mortgage  ;  he  having 
assumed  the  whole  debt  to  the  state,  and  said  Roberts,  Far- 
rar,  and  Norcross  and  Mason  having  released  to  him  all 
claims  against  the  state  for  deduction  or  otherwise,  in  consid- 
eration of  said  transaction.  Your  memorialist,  therefore,  as 
the  representative  of  the  original  purchasers,  believing  him- 
self entitled  upon  every  principle  of  equity,  justice,  and  ex- 
pediency, to  have  the  notes,  held  by  the  state  against  him  for 
said  town,  cancelled,  and  his  mortgages  to  the  state  on  ac- 
count of  the  said  notes  discharged,  makes  this  request  of  your 
honorable  body,  and  files  this  brief  statement  of  his  case, 
agreeably  to  the  provisions  of  the  "  Resolves  for  the  appoint- 
ment of  a  board  of  commissioners  to  settle  claims  between 
certain  individuals  and  the  state,"  approved  March  thirty-first, 
1841,  and  a  resolve  additional  to  said  resolve. 

William  Emerson.'' 

And  the  stfid  Commissioners  afterwards,  on  the  twentieth 
day  of  July,' 1841,  made  their  report  touching  the  said  mat- 
ters, as  follows : 

To  Elijah  L.  Hamilton,  Esq,,  Land  Agent  of  the  State 
of  Maine  : 

The  undersigned  Commissioners  appointed  by  certain  Re- 
solves of  the  Legislature  of  the  State  of  Maine,  approved  the 
thirty-first  day  of  March,  A.  D.  1841,  and  the  sixteenth  day 
of  April,  1841,  ''To  settle  the  claims  between  certain  indi- 
viduals and  the  State,"  having  given  notice,  as  in  and  by 
said  Resolves  is  required,  and  in  pursuance  thereof  having 
assembled  at  the  court  house  in  the  city  of  Bangor,  on  the 
twelfth  day  of  July,  A.  D.,  1841,  and  continued  in  session 
by  adjournment,  from  day  to  day,  to  the  time  of  signing  these 

presents : 

60* 
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On  the  memorial  of  William  Emerson,  duly  filed  in  the 
Land  Office  of  said  State,  after  having  heard  the  evidence  on 
the  part  of  the  memorialist,  and  the  arguments  of  bis  counsel, 
and  of  the  attorney  general  thereon ;  we  find  that  the  said 
Emerson,  together  with  Amos  M.  Roberts,  Isaac  Farrar,  and 
Messrs.  Norcross  and  Mason,  on  the  twenty-first  of  Feb- 
ruary, 1835,  contracted  with  the  then  land  agent  of  the  State, 
for  the  purchase  of  Township  No.  3,  in  Range  13,  agreeing 
to  pay  therefor  sixty-four  thousand  four  hundi:ed  thirty-one 
dollars  and  twenty-four  cents,  one  third  of  which,  viz.,  twenty- 
one  thousand  four  hundred  seventy-seven  dollars  and  eight 
cents,  was  at  that  time  paid  by  the  contractors  in  equal  quar- 
ters, and  the  residue  secured  by  their  joint  notes.  That  Nor- 
cross and  Mason  were  to  be  interested  in  one  quarter,  and 
the  others  in  a  quarter  each.  No  deed  was  at  that  time  taken, 
and  Emerson  was  employed  by  his  associates,  to  make  sale 
of  their  rights,  to  wit,  of  their  three  quarters,  which  he  eflfected 
through  the  instrumentality  of  John  Williams,  at  the  rate  of 
about  thirty  thousand  dollars  for  each  quarter.  And  there- 
upon procured  conveyances  to  be  made  by  the  then  land 
agent  for  the  State,  viz.,  to  John  Do^;ett,  of  five  fortieth 
parts,  to  Cyrus  Goss,  of  four  fortieth  parts,  to  John  Williams, 
of  five  fortieth  parts,  and  to  Bartlet  and  others  of  sixteen  for- 
tieth parts,  making  three  fourths  of  the  said  township,  the 
said  Emerson  retaining  his  right  to  the  other  quarter  part, 
which  was  not  conveyed  to  him  till  some  time  in  1837.  Far- 
rar and  Roberts  received  of  Emerson  their  shares  of  what  was 
realized  for  the  three  fourths  of  the  township,  sold  as  afore- 
said. But  the  said  Norcross  and  Mason  received  the  amount 
due  for  their  share  in  the  said  Emerson's  securities,  and  then 
or  subsequently,  paid  the  said  Emerson  the  amount  of  the 
money  due  to  the  State  from  them  for  their  part  of  the  land 
which  Emerson  thereupon  assumed  to  pay.  We  find  that 
subsequently  and  before  the  negotiation  hereafter  stated,  the 
said  Emerson   had  received  of  the  said  Roberts,  the  full 
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amount  of  his  proportion  of  the  notes  due  to  the  State,  viz., 
eleven  thousand  two  hundred  thirty-eight  dollars  and  twenty- 
nine  cents,  with  such  interest  as  was  due  thereon  at  the  time 
of  receiving  the  same,  and  also  of  said  Farrar  what  was  due 
to  the  State  from  him  towards  his  share  of  the  said  notes, 
viz.,  seven  thousand  one  hundred  dollars,  he  having  paid  to 
the  State  towards  the  same,  all  but  that  sum.  We  find  that 
in  1337,  Emerson,  then  being  under  obligation  to  pay  the 
whole  amount  due  on  the  said  notes,  gave  his  individual  se- 
curity therefor,  securing  the  same  by  mortgage,  and  received 
in  exchange  therefor,  the  joint  notes  of  the  original  contract- 
ors. We  further  find  that  the  said  township,  at  the  time  of 
the  said  contract  and  sale,  did  not  contain  pine  timber  of  a 
sound  and  valuable  quality  to  the  amount  of  more  than  one 
fourth  part  of  what  was  estimated  in  the  survey  and  field 
notes  of  the  surveyor,  Kelsey,  so  that  the  township  was  much 
less  valuable  than  either  the  land  agent  who  sold  the  same, 
or  the  contractors  for  the  purchase  had  reason  to  suppose, 
and  that  therefore  the  bargain  was  made  under  mutual  mis- 
take between  the  parties,  inasmuch  that  we  feel  satisfied  more 
money  has  been  paid  to  the  Statie,  than  the  land  was  reason- 
ably worth.  And  we  believe  it  to  be  just,  equitable  and  ex- 
pedient, that  the  grantees  and  their  assigns  should  have  the 
full  benefit  of  all  that  now  remains  due  from  the  said  Emer- 
son to  the  State  therefor.  We  further  find  that  the  said 
Emerson  has  never  parted  with  his  quarter  part  of  the  said 
township  otherwise  than  by  mortgaging  it  to  the  State  as 
part  of  the  collateral  security  for  the  payment  of  his  said 
notes,  and  that  the  said  Emerson  is  the  legal  assignee  of  one 
other  eighth  part  of  the  said  township,  except  that  it  is  mort- 
gaged to  the  State,  as  further  collateral  security  for  the  pay- 
ment of  his  said  notes.  We  further  find  that  the  said  Isaac 
Farrar  is,  at  this  time,  the  legal  owner  of  eleven  fortieth  parts 
of  the  said  township,  whereby  he  would  become  entitled  to 
eleven  fortieth  parts  of  the  benefits  of  whatever  may  be  de- 
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ducted  from  the  amount  due  from  the  said  Emerson  to  the 
State^  but  he  having  assigned  all  his  claim  to  the  benefit  of 
any  such  deduction  to  the  said  Emerson,  we  consider  the  said 
Emerson  to  be  the  equitable  assignee  thereof,  whereupon  we 
deem  it  just,  equitable  and  expedient,  that  a  deduction  from 
the  amount  due  from  the  said  Emerson  on  his  said  notes, 
should  be  made  equal  in  amount  to  twenty-six  fortieth  parts 
of  forty-two  thousand  nine  hundred  and  fifty-three  dollars 
and  sixteen  cents,  being  the  amount  for  which  notes  were 
originally  given  by  the  contractors,  as  aforesaid,  with  interest 
thereon  from  the  time  when  the  same  notes  were  originally 
given.  And  we  accordingly  order  and  decree  that  the  deduc- 
tion be  made  accordingly,  and  that  on  payment  of  the  residue 
of  the  said  Emerson's  notes,  the  same  be  delivered  up  to  him 
to  be  cancelled. 
Done  at  Bangor,  this  twentieth  day  of  July,  1841. 

(Signed)         Ezekiel  Whitman, 

Frederick  H.  Allen, 
Anson  G.  Chandler," 

And  the  said  amount  of  twenty-six  fortieth  parts  of  forty- 
two  thousand  nine  hundred  and  fifty-three  dollars  and  sixteen 
cents,  has  since  been  indorsed  on  the  notes  of  the  said  Emer- 
son, by  the  land  agent,  in  compliance  with  the  said  report. 

The  prayer  of  the  bill  was  that,  upon  a  full  and  fair  dis- 
closure of  the  several  matters  aforesaid,  the  said  purchase 
may  be  declared  to  be  null,  —  the  said  Emerson,  Roberts, 
Farrar,  and  Norcross  and  Mason  compelled  to  refund  to  your 
plaintiff  all  moneys  by  them  or  either  of  them  received  as 
aforesaid,  —  and  that  the  parties  may  be  restored  to  their  re- 
spective positions  before  the  said  contract  was  entered  into ; 
your  plaintiff*  hereby  offering  to  perform  all  acts  necessary 
for  him  to  perform  in  the  premises ;  and  that  your  plaintiff 
may  have  such  further  relief  or  such  other  relief  in  the  prem- 
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ises  as  the  nature  of  his  case  may  require,  and  as  may  be 
agreeable  to  equity  and  good  conscience.^ 


>j 


The  Answer  of  Emerson  stated  that,  on  or  about  the  21st 
day  of  February,  A.  D.  1835,  he  purchased  in  common  and 
undivided  with  the  said  Roberts,  Farrar,  Norcross  and  Mason, 
of  the  State  of  Maine,  township  numbered  three,  in  the  thir- 
teenth range  of  townships  west  from  the  east  line  of  the  State, 
which  township  contained  according  to  the  said  purchase,  ex- 
clusive of  land  covered  by  water  and  the  public  lots,  nineteen 
thousand  eight  hundred  and  twenty-five  acres — that  these  de- 
fendants paid  therefor  the  sum  of  sixty-four  thousand  four 
hundred  and  thirty-one  dollars,  twenty-four  cents,  being  three 
dollars  and  twenty-five  cents  per  acre,  exclusive  of  land 
covered  by  water  and  public  lots — one  third  part  of  which 
they  paid  in  money  at  the  time  of  the  purchase,  and  for  the 
remainder  they  gave  their  joint  notes,  which  in  December, 
A.  D.  1837,  were  paid  by  this  defendant  by  substitution  of 
bis  own  notes,  secured  by  mortgage  for  the  same  amount. 
And  that  these  defendants  received  from  the  Land  Agent  of 
the  8ai4  State,  an  agreement  to  convey  the  said  township, 
which  saitd  agreement  is  annexed  to  the  answer  of  Isaac  Far- 
rar, one  of  these  defendants,  and  makes  a  part  thereof — the 
land  covered  by  water  and  public  lots  aforesaid  were  deducted 
from  the  contents  of  the  said  township  in  our  purchase  of  the 
State.;  And  this  defendant  further  answering,  says,  that  he 
was  ^y  a  certain  writing,  the  original  copy  of  which  is 
annexed,  constituted  an  Agent  of  these  defendants  ac- 
cording to  the  terms  thereof;  and  that  afterwards  and 
prior  to  the  sale  of  the  premises,  as  hereinafter  set  forth,  the 
said  writing  was  so  modified  (verbally,  as  tbis  defendant  thinks, 
for  upon  examination  he  is  unable  to  find  any  written  qualifi- 
cation of  the  said  authority)  as  to  authorize  the  said  Emerson 
to  dispose  of  these  defendants'  interests  in  the  said  township, 
for' a  sum  not  less  than  one  hundred  and  twenty  thousand 


714 MAINE, 

Doggett  V.  Emerson,  et  al. 

dollars,  one  third  in  cash  at  the  time  of  sale,  and  the  residue 
thereof  in  one  and  two  years  thereafter ;  and  this  defendant 
says,  that  the  said  written  agreement,  qualified  as  aforesaid, 
was  the  authority  under  which  and  by  which  he  effected  a 
sale  as  is  hereinafter  stated.  And  this  defendant  further  an- 
swering, says,  that  after  the  said  written  agreement,  and  prior 
to  the  said  modification  thereof,  having  had  an  offer  of  twen- 
ty-five hundred  dollars  from  one  Goddard  for  a  refusal  of  the 
said  township  for  a  given  number  of  days,  at  a  given  price, 
he  consulted  with  these  defendants,  who  specially  authorized 
him  (or  a  majority  of  them  so  did,)  to  give  such  refusal  upon 
the  terms  and  conditions  proposed  by  the  said  Goddard ;  and 
this  defendant  says,  that  he  was  thereunto  induced  by  the 
consideration  of  the  amount  paid  for  the  said  refusal,  and  the 
expectation  entertained  by  him,  that  the  said  Goddard,  or  the 
said  Goddard  and  his  friends  would  purchase  the  said  town- 
ship. And  this  defendant  further  answering,  says,  that  in  the 
month  of  May,  A.  D.  1835,  he  gave  to  John  Williams,  then 
of  the  State  of  New  Hampshire,  now  of  the  State  of  New 
York,  an  obligation  under  his  own  signature,  to  convey  to  the 
said  Williams  three  fourths  of  the  said  township,  on  payment 
by  the  said  Williams  of  the  sum  of  six  dollars  and  fifty  cents 
per  acre ;  the  said  obligation  was  in  writing,  and,  as  this  de- 
fendant thinks,  was  written  by  Cyrus  Goss,  of  Bangor.  It 
was  presented  to  him  by  the  said  Goss  on  the  morning  of  the 
day  on  which  it  was  executed,  previous  to  the  departure  of 
the  steamboat  which  left  Bangor  on  the  same  morning,  in 
which  boat  the  said  Williams  then  left ;  that  he  signed  the 
said  obligation  at  the  request  of  the  said  Goss,  who  had  pre- 
viously written  the  same ;  that  he  had  had  no  previous  con- 
versation with  the  said  Goss  or  the  said  Williams,  in  respect 
to  giving  either  to  the  said  Goss  or  the  said  Williams  a  refusal 
of  the  said  township,  and  that  in  the  conversation  with  the 
said  Williams  on  the  morning  aforesaid,  there  was  not  con- 
sumed the  space  of  ten  minutes ;  that  the  said  Williams  was 
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in  haste  to  leave  in  the  steamboat,  and  that^  although  this  de- 
fendant objected  at  the  time  to  the  phraseology,  and  to  the 
terms  of  the  said  refusal,  yet  there  not  being  time  to  re-write 
the  same,  the  said  refusal  was  signed  by  this  defendant  and 
delivered  to  the  said  Williams.  And  this  defendant  says, 
that  although  the  said  agreement  in  terms  was  a  stipulation 
for  the  conveyance  of  the  said  township  to  the  said  Williams^ 
at  the  rate  of  six  dollars  and  fifty  cents  per  acre,  this  defend- 
ant says  that  the  said  refusal  was  in  fact  upon  the  terms  and 
conditions,  that  the  said  Williams  should  have  the  refusal  of 
the  said  township  for  the  period  of  twenty  days,  for  the  sura 
of  ninety  thousand  dollars  for  three  fourths  thereof,  which 
was  the  proportion  of  the  said  township  embraced  in  the  said 
written  refusal.  And  this  defendant  believes  that  the  said 
refusal  stipulated  for  the  payment  of  interest  from  its  date. 
And  this  defendant' further  answering,  says,  that  the  true  in- 
tent and  understanding  between  this  defendant  and  the  said 
Williams,  in  the  matter  of  the  said  refusal,  however  the  same 
may  have  been  written,  was  that  the  said  Williams  should 
have  the  refusal  of  three  fourths  of  the  said  township  for  the 
period  of  twenty  days,  and  that  at  any  time  within  that 
period,  upon  the  payment  by  the  said  Williams  to  the  said 
Emerson  of  the  sum  of  ninety  thousand  dollars,  the  said  Wil- 
liams should  have  a  conveyance  of  three  fourths  of  the  said 
township,  according  to  the  stipulations  of  the  said  refusal. 
And  this  defendant  further  answering,  says,  that  previous  to 
this  refusal  given  to  the  said  Williams,  a  Mr.  Weeks,  who 
this  defendant  supposed  to  be  a  friend  of  Mr.  Goddard,  to 
whom  a  previous  bond  had  been  given  as  aforesaid,  applied 
to  this  defendant  to  purchase  a  portion  of  the  said  township, 
and  was  at  the  time  of  the  said  refusal  upon  the  said  town- 
ship, having  the  verbal  agreement  of  this  defendant  that  he 
should  have  a  quarter  part  thereof,  if  upon  examination  he 
was  desirous  to  have  it,  which  was  the  reason  why  this  de- 
fendant gave  to  the  said  Williams  a  refusal  of  three  fourths 
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of  the  said  township  onlj^.     The  said  defendant  is  unable  to 
find  the  said  refusal  among  his  papers,  and  believes  the  same 
has  been  destroyed.     And  this  defendant  further  answering^, 
says,  that  he  made  his  obligation  for  the  conveyance  of  the 
said  three  fourths  of  the  said  township,  with  the  said  Williams 
as  before  stated ;  that  the  said  Williams,  as  this  defendant  is 
informed  and  believes,  sold  one  eighth  of  the  said  township 
to  this  complainant ;  that  this  complainant  paid  the  said  Wil- 
liams in  notes  and  drafts  to  the  amount  stipulated  between 
them  for  the  said  purchase.     And  this  defendant  says,  that 
he  received  from  the  said  Williams,  in  discharge  of  the  said 
Williams's  refusal,  certain  notes  and  drafts,  including  certain 
notes  and  drafts  of  this  complainant,  to  the  amount  of  ninety 
thousand  dollars,  with  interest  from  the  date  of  the  said  re- 
fusal.    And  this  defendant  denies  that  the  said  Williams  was 
authorized  to  act,  or  did  act  or  assume  to  act,  as  the  agent  of 
these  defendants  in  his  negotiation  with  this  complainant. 
On  the  contrary,  this  defendant  says  that  his  contract  of  re- 
fusal was  with  the  said  Williams —  that  he  received  of  the  said 
Williams,  and  not  of  this  complainant,  this  complainant's  draft 
and  notes  aforesaid,  as  the  property  of  the  said  Williams — that 
he  :|vas  not  present  when  the  said  draft  and  notes  were  exe- 
cuted or  delivered  to  the  said  Williams,  and  that  this  complain- 
ant's notes,  though  payable  to  this  defendant,  were  not  deliv- 
ered to  the  said  Williams  as  the  property  of  this  defendant, 
but  as  the  property  of  the  said  Williams,  and  were  by  the 
said  Williams  delivered  to  this  defendant  as  the  property  of 
the  said  Williams,  and  in  cancellation  of  his  the  said  Wil- 
liams's obligation  to  this  defendant.     And  this  defendant  ad- 
mits that  he  received  from  the  said  Williams  two  promissory 
notes,  signed,  as  he  believes,  by  John  Doggett  &  Co.,  for  the 
sum  of  five  thousand  nine  hundred  and  sixty-nine  dollars  six- 
teen cents  each,  payable  in  one  and  two  years,  and  a  draft 
drawn  by  John  Williams  on  John  Doggett  &  Co.,  at  sixty 
days,  for  the  sum  of  six  thousand  thirty-one  dollars  eighty- 
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four  cents.  And  this  defendant  denies  that  the  sole  object 
of  the  said  refusal  was  to  enable  the  said  Williams  to  make 
sale  of  the  said  township  on  account  of  these  defendants. 
And  this  defendant,  further  answering,  denies  that  as  agent  of 
these  defendants,  or  personally,  that  he  stated  to  the  said 
Williams  that  the  said  township  contained  twenty-two  thou- 
sand and  forty  acres,  besides  the  public  lots  reserved  by  the 
State,  although  he  believes  the  said  township  to  contain  that 
number  of  acres.  And  this  defendant  denies  that  he  dis- 
tinctly or  indistinctly,  directly  or  indirectly,  gave  the  said 
Williams  to  understand,  that  these  defendants  paid  the  State 
for  that  number  of  acres,  or  any  number  exceeding  the  actual 
number  paid  for,  or  that  there  was  not  deducted  two  thousand 
two  hundred  and  fifteen  acres  covered  with  water.  And  this 
defendant  denies,  that  at  the  time  of  executing  his  said  refusal 
to  the  said  Williams,  or  at  any  time,  he  delivered  to  the  said 
Williams  any  certificate  or  statement  made  by  persons  who 
had  explored  and  examined  the  said  township ;  on  the  con- 
trary, this  defendant  says  that  he  made  no  representations 
whatsoever  respecting  the  number  of  acres  which  were  em- 
braced in  the  said  township,  or  of  the  number  of  acres  covered 
by  water,  or  of  the  number  of  acres  embraced  in  their  pur- 
chase of  the  State.  And  this  defendant  says,  that  he  deliv- 
ered neither  to  the  said  Williams,  nor  to  the  said  Goss,  nor 
to  any  person,  any  certificate  containing  any  estimate  of  any 
quantity  of  timber  on  the  said  township,  or  any  certificate 
that  the  same  had  been  explored  by  any  person,  or  make  any 
representations  to  the  said  Williams  respecting  the  said  town- 
ship. And  this  defendant  further  answering,  says,  that  he 
has  no  knowledge  of  any  representations  made  by  the  said 
Williams  to  this  complainant,  or  that  the  said  Williams  ex- 
hibited to  this  complainant  any  certificates  respecting  the  said 
township,  neither  does  this  defendant  know  the  consideration 
which  induced  this  complainant  to  enter  into  the  contract  of 
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purchase  with  the  said  Williams,  and  thb  defendant  expresslj 
denies  that  he  either  knew  or  approved  of  any  acts  or  doings 
of  the  said  Williams  in  the  premises.  On  the  contrary,  this 
defendant  says,  that  his  said  contract  or  obligation  was  with 
the  said  Williams ;  that  he  did  not  know  this  complainant  in 
the  purchase,  otherwise  than  by  receiving  of  the  said  Williams 
this  complainant's  notes  and  drafts  as  aforesaid,  as  so  much 
money  due  from  the  said  Williams  to  these  defendants,  and 
this  defendant's  recollection  and  belief  is,  that  he  knew  not 
of  this  complainant's  said  purchase,  or  that  this  complainant 
proposed  to  make  the  said  purchase  until  the  evening  of  the 
expiration  of  the  said  refusal.  And  that  this  defendant  on 
the  succeeding  day  notified  the  Land  Agent  of  the  said  State, 
after  he  had  received  from  the  said  Williams  the  consideration 
expressed  in  his  said  refusal,  that  the  said  agent  might  convey 
the  said  three  fourths  to  whomsoever  the  said  Williams  should 
direct — that  the  other  defendants  were  not  present  at  the  time 
of  the  said  settlement  with  the  said  Williams,  neither  was 
this  complainant — that  he  considered  himself  as  n^otiating 
with  the  said  Williams,  and  had  no  occasion  to  inquire, 
neither  did  he  inquire  or  know  the  relations  which  subsisted 
between  the  said  Williams  and  this  complainant.  And  this 
defendant  further  answering,  denies  that  he  or  any  of  these 
defendants  to  his  knowledge  fraudulently  or  otherwise  con- 
cealed from  this  complainant  the  quantity  of  land  purchased 
by  these  defendants  from  the  State,  or  that  the  said  State  in 
selling  to  these  defendants  had  made  any  deduction  from  the 
quantity  of  land  in  consequence  of  the  same  being  covered 
by  water  and  having  no  timber  thereon,  or  that  he  or  they 
represented  to  this  complainant  any  given  quantity  of  acres. 
And  this  defendant  denies  that  he,  or  either  of  these  defend- 
ants, to  his  knowledge,  knew  for  what  object  this  complainant 
made  his  said  purchase,  and  this  defendant  has  no  knowledge 
when  this  complainant  first  discovered  anything  respecting 
the  value  of  the  said  township,  and  denies  that  he  has  ever 
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made  any  such  discoveries  as  this  complainant  in  this  part  of 
his  said  Bill  has  alleged.  And  this  defendant  says  that  in 
April  last  he  subscribed  a  memorial,  a  copy  of  which  makes 
part  of  this  complainant's  Bill,  which  said  memorial  was 
drafted  by  his  attorney,  and  was  intended  to  contain  a  true 
representation  of  the  facts  therein  set  forth,  that  all  therein 
set  forth  is  not  true  in  respect  to  this  defendant.  This  de^ 
fendant  was  not  present  when  the  said  purchase  was  made, 
and  received  no  assurances  or  representations  Whatever  from 
the  said  Land  Agent,  that  the  examination  of  the  said  town- 
ship in  the  toid  memorial  mentioned,  had  reference  to  the 
examination  made  by  Benjamin  P.  Oilman  and  others  asso- 
ciated with  him  in  his  examination,  and  the  estimate  made  by 
Milford  P.  Norton,  Esq.,  had  reference  to  the  said  Norton's 
written  communication  to  the  Governor  and  Council,  as  is 
therein  stated.  And  this  defendant  further  answering,  says, 
that  at  the  time  of  his  said  purchase  of  the  State,  he  had  not 
seen  the  report  of  the  said  Kelsey,  and  although  he  was  in- 
formed that  the  said  Kelsey  had  made  such  a  report  as  in  the 
said  complainant's  Bill  is  set  forth,  the  time  occupied  by  the 
said  Kelsey  in  making  his  said  exploration,  the  manner  in 
which  the  said  exploration  was  made,  and  the  means  which 
the  said  Kelsey  possessed  of  forming  an  estimate  of  the  quan- 
tity or  quality  of  timber  on  the  said  township,  were  not  known 
to  him,  which  was  all  the  knowledge  this  defendant  possessed 
respecting  the  value  of  the  said  township.  This  defendant 
bad  been  for  several  years  previous  to  the  said  purchase  en- 
gaged in  the  lumbering  business,  he  knew  the  difficulty  of 
obtaining  an  accurate  estimate  of  the  quantity  of  timber  upon 
a  township  of  land,  and  the  still  greater  difficulty  of  ascertain- 
ing the  quality  of  that  timber.  He  did  not  believe  that  the 
said  township  had  been  explored  by  the  said  Kelsey  in  such 
a  manner  as  would  enable  him  to  form  an  accurate  estimate 
of  the  quantity  or  quality  of  the  timber  thereon,  and  he 
would  not  have  purchased  the  said  township  for  the  purpose 
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of  operating  upon  the  same,  without  a  more  thorough  exam- 
ination than  he  supposed  the  said  Kelsey  had  bestowed^  nor 
without  knowing  the  particular  means  of  judging  which  any 
explorer  had  possessed.  And  this  defendant  further  says  that 
he  did  not  purchase  the  said  township  principally  for  the  tim- 
ber supposed  to  be  thereon,  nor  for  the  purpose  of  retaining 
it,  but  for  the  purpose  of  disposing  of  the  same  in  the  market 
at  that  particular  period  of  excitement,  and  in  the  then  pecu- 
liar condition  of  the  market ;  that  at  this  distance  of  time  he 
is  unable  to  say  what  quantity  of  timber  he  then  supposed 
was  on  the  township,  or  that  he  supposed  any  definite  quan- 
tity. His  remembrance  and  belief  is  that  he  considered  the 
quantity  wholly  unsettled  ;  he  could  have  entertained  no 
opinion  that  there  was  any  particular  quantity,  upon  the  in- 
formation which  he  then  possessed.  He  supposed  that  it 
might  considerably  exceed  or  fall  short  of  the  said  Kelsey's 
estimate,  that  he  neither  purchased  nor  sold  upon  the  sup- 
position of  any  particular  quantity.  He  considered  that 
wholly  unsettled,  and  that  it  was  a  risk  which  he  incurred  in 
the  first  instance,  and  the  complainant  in  the  last;  that  what- 
ever were  the  opinions  entertained  by  this  complainant  and 
which  induced  his  purchase,  they  were  unknown  to  and  not 
participated  by  this  defendant.  This  defendant  further  an- 
swers and  says,  that  land  in  the  section  of  the  State  where 
this  township  is  situated,  is  chiefly  valuable  for  its  timber. 
That  this  defendant  received  from  the  said  Williams,  in  notes 
and  drafts,  the  sum  of  ninety  thousand  dollars  with  interest 
from  the  date  of  the  said  refusal,  and  no  more ;  that  of  this 
ninety  thousand  dollars  no  part  or  portion  thereof  belonged 
to  this  defendant.  His  interest  in  the  purchase  from  the 
State  was  one  fourth,  which  was  not  sold  to  the  said  Williams 
or  to  any  other  person.  That  he  has  no  knowledge  that  this 
complainant  has  made  any  exploration  of  the  said  land ;  that 
one  David  Smiley  was  on  the  said  township  in  the  Spring  of 
1836;  examining  the  timber^  and  that  Benjamin  P.  Gilman 
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and  his  associates,  in  the  Fall  of  1839,  examined  the  said 
township  for  the  purpose  of  locating  teams  thereon,  and  that 
John  Turner,  for  Leonard  Jones,  was  on  the  said  township 
for  a  few  days  during  the  last  summer,  and  that  this  defend- 
ant knows  of  no  other  exploration  since  the  exploration  of 
the  said  Kelsey,  for  the  purpose  of  ascertaining  the  quantity 
of  timber  on  the  said  township.    And  this  defendant  is  un- 
able to  say  what  quantity  of  timber  is  on  the  said  township, 
what  is  the  quality  of  the  timber,  what  is  the  present  value  of 
the  land  without  the  timber,  or  what  is  the  value  of  the  tim- 
ber now  on  it*     This  defendant  has  no  knowledge  nor  infor- 
mation respecting  the  quantity  of  timber  or  quality  of  the 
same,  or  the  present  value  of  the  land  without  the  timber, 
which  would  lead  him  to  a  belief  respecting  either,  upon 
which  a  prudent  man  should  act  in  making  a  purchase  of  the 
same  for  the  purpose  c^  operating,  or  which  would  justify  this 
defendant  in  stating  any  particular  quantity  of  good  merchant- 
able timber.    This  defendant  means  to  say,  that  if  he  were 
asked  how  much  timber,  merchantable  or  otherwise,  was  now 
on  the  said  township,  he  should  be  obliged  to  answer  hypo- 
thetically,  that  if  the  representations  of  this  man  were  to  be 
relied  on  as  accurate,  there  would  be  one  quantity — that  if 
the  representations  of  another,  there  would  be  another  quan- 
tity, and  so  on  ;  that  this  defendant  has  no  knowledge  of  any 
such  exploration  or  examination  of  the  said  township  as  would 
satisfy  him,  or  justify  him  in  expressing  an  opinion  which  might 
or  could  properly  be  expressed  or  called  by  the  t^rm  belief. 
This  defendant  has  been  informed  that  there  are  large  bodies 
of  timber  on  the  said  township,  and  the  quality  of  it  has  been 
variously  represented  to  him  by  various  individuals.     He  has 
no  knowledge  or  belief  that  any  timber  has  been  taken  off 
since  the  sale  to  this  complainant,  and  that  if  the  said  town- 
ship contained  three  millions  of  good  pine  timber,  its  value 
would  depend  upon  the  situation  of  the  said  timber,  and  a 
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variety  of  other  circumstances.     Stumpage  io  that  section  of 
the  State  commands  four  or  five  dollars  per  thousand.     And 
this  defendant  further  answering,  says,  that  after  the  said  first 
payment  to  the  State,  the  said  Farrar  paid  to  the  State  a  cer- 
tain sum,  the  amount  of  which  is  not  recollected  by  this  de- 
fendant, which  was  endorsed  on  these  defendants'  notes. 
And  this  defendant  is  informed  and  believes,  that  the  amount 
awarded  by  the  said  Commissioners  has  been  endorsed  on  the 
notes  of  this  defendant,  the  precise  amount  of  which  in  dol- 
lars and  cents  this  defendant  does  not  recollect;   he  believes 
it  to  have  been  twenty-six  fortieths,  according  to  the  report  of 
the  said  Commissioners.     And  this  defendant  denies  all  and 
all  manner  of  unlawful  combination  and  confederacy,  where- 
with he  is  by  the  said  Bill  charged,  without  this,  that  if  there 
is  any  other  matter,  cause,  or  thing,  in  the  said  complainant's 
Bill  of  complaint  contained,  material  or  necessary  for  this  de- 
fendant to  make  answer  unto,  and  not  herein  and  hereby  well 
and  sufficiently  answered,  confessed,  traversed  and  avoided  or 
denied,  is  true,  according  to  the  knowledge  or  belief  of  this 
defendant.     All   which  matters  and  things  this  defendant  is 
willing  and  ready  to  aver,  maintain,  and  prove,  as  this  Honor- 
able Court  shall  direct,  and  humbly  prays  to  be  hence  dis- 
missed, with  his  reasonable  costs  and  charges  in  this  behalf 
most  wrongfully  sustained.  William  Emerson." 

The  Paper  referred  to  in  this  answer  as  constituting  Emer- 
son an  agent  of  the  other  defendants,  is  as  follows : 

^'  Whereas  we,  William  Emerson,  Isaac  Farrar,  Amos  M. 
Roberts,  and  Norcross  and  Mason,  all  of  Bangor,  gentlemen, 
have  this  day  purchased  of  John  Hodge,  land  agent  of  the 
State  of  Maine,  Township  number  three  in  the  thirteenth 
Range,  west  from  the  east  line  of  the  State,  and  have,  in  ad- 
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dition  to  the  cash  payment,  given  our  notes  to  Asa  Redington, 
Jr.,  Treasurer  of  Maine,  for  forty-two  thousand  nine  hundred 
and  fifty-four  dollars  and  seventeen  cents,  in  three  notes,  for 
fourteen  thousand  three  hundred  and  eighteen  dollars  and  six 
cents,  each,  payable  in  one,  two,  and'  three  years  from  date, 
and  interest  annually,  the  said  township  being  purchased  in 
equal  shares,  and  our  several  liabilities  on  the  said  notes  being 
equal.  Now,  therefore,  we  agree  and  determine  to  put  the 
said  Township  into  the  hands  of  William  Emerson,  and  au- 
thorize him  to  take  a  deed  of  the  same  on  the  following  terms, 
and  for  the  following  purposes,  to  wit :  To  sell,  for  the  sum 
of  one  hundred  thousand  dollars,  for  the  benefit  of  the  parties 
above  named,  and  to  pay  out  of  the  proceeds  of  the  said 
town  the  three  notes  above  described,  as  of  this  date,  and  to 
pay  over  the  balance,  in  equal  proportions,  on  demand,  to  the 
said  Emerson,  Roberts,  Farrar,  and  Norcross  and  Mason. 
And  the  said  Emerson  hereby  agrees,  in  consideration  of  the 
premises,  to  take  the  charge  of  the  said  town,  to  sell  it,  if 
opportunity  should  present,  for  the  purposes  aforesaid,  and,  if 
sold,  to  pay  the  notes  as  aforesaid,  and  to  pay  over  the  balan'ce 
in  manner  above  described,  to  the  parties  above  mentioned. 
And  it  is  mutually  agreed  that  a  majority  of  the  above  named 
parties  shall  control  the  direction  of  the  said  township,  and 
make  other  regulations  a»  they  may  at  any  time  deem  proper, 
whether  in  price  or  terms  of  payment,  the  present  being  con- 
sidered cash  in  hand. 

Provided,  however,  that  nothing  herein  contained  shall  re- 
strict the  said  Emerson  from  selling  the  said  town  at  a  higher 
sum  than  one  hundred  thousand  dollars.  In  witness  whereof, 
we  have  hereunto  subscribed  our  names,  this  twenty-first  day 
of  February,  1835." 

The  Answers  of  the  other  defendants  contained  nothing 
substantially  different. 

The  cause  waq  argued  partly  at  the  May  Term  in  1844 ; 
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and  upon  the  suggestion  of  the  Court,  a  Supplemental  Bill 
was  filed,  to  which  there  were  Answers  put  in. 

The  Supplemental  Bill,  after  recapitulating  the  facts  stated 
in  the  original  bill,  piroceeded  as  follows :  And  now  the 
said  Doggett  further  showeth,  that  the  original  paper,  ch^ 
ligation,  or  refusal,  given  by  the  said  Emerson  to  the  said 
Williams,  for  the  conveyance  of  three  fourths  of  the  said 
township  of  land,  referred  to  in  the  original  bill,  at  six  dol- 
lars and  fifty  cents  per  acre,  was  by  the  said  Williams  exhib- 
ited to  this  complainant,  at  the  time  of,  and  pending  the 
negotiation  between  the  said  Williams  and  this  complainant 
for  the  purchase  of  a  part  of  the  said  township.  And  the 
said  Williams,  at  the  time  when  the  said  paper  was  so  exhib- 
ited to  this  complainant,  in  order  to  induce  this  complainant 
to  become  a  purchaser  of  a  part  of  the  said  township,  ex- 
pressly stated  to  this  complainant  that  he,  the  said  Williams, 
was  desirous  of  purchasing,  and  intended  to  purchase,  a  part 
of  the  said  township,  under  and  according  to  the  terms  of  the 
said  obligation,  designedly  giving  this  coqgunnant  to  under- 
stand that  the  said  township  of  land  waif  a  full  township, 
containing,  exclusive  of  reservations,  twenty-two  thousand 
and  forty  acres,  and  that  the  sum  of  six  dollars  and  fifty  cents 
per  acre  was  the  true  price  for  which  the  said  township  could 
be  obtained.  And  that  the  same  could  not  be  purchased  of 
the  said  Emerson  for  a  less  price  than  six  dollars  and  fifty 
cents  per  acre.  And  that  he,  the  said  Williams,  was  desi- 
rous of  purchasing,  and  would  purchase,  a  part  of  the  said 
township,  at  that  price,  and  that  the  whole  sum  of  six  dollars 
and  fifty  cents  per  acre  was  to  be  paid  to  the  owners  of  the 
said  township.  And  this  complainant  avers  that  the  whole 
negotiation,  between  the  said  Williams  and  this  complainant, 
was  predicated,  and  proceeded,  upon  no  other  idea  thanj^R^ 
the  said  obligation  contained  the  truth  as  to  the  priee  per  r  i 
acre  for  which  the  said  township  could  be  purchased  of  the   ^  > 
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owners,  and  concealed  no  fact  material,  in  the  said  negotia- 
tion, to  the  purchaser.     And  your  complainant  further  avers 
that,  after  examining  tho'  said  obligation,  be  had  reason  to 
believe,  and  did  believe,  that  the  owners  of  the  said  township 
of  land  would  not  sell  any  part  thereof  for  a  less  sum  than 
six  dollars  and  fifty  cents  per  acre,  and  that  the  entire  sum  of 
six  dollars  and  fifty  cents  per  acre  for  three-fourths  of  twenty- 
two  thousand  and  forty  acres  was  to  be  paid  to  the  owners 
thereof.     And  he  further  believed  that  the  said  Williams 
would  also  purchase  a  portion  of  the  said  land  at  six  dollars 
and  fifty  cents  per  acre.     And,  inasmuch  as  this  complain- 
ant supposed  and  believed  that  the  said  Emerson  was  well 
acquainted  with  the  value  of  timber  lands  in  Maine,  this  com- 
plainant was  induced  by  the  terms  of  the  said  obligation  to 
believe,  and  did  believe,  that  the  said  land  was  well  worth  the 
aforesaid  sum  of  six  dollars  and  fifty  cents  per  acre.     And 
your  complainant  further  avers,  that  in  making  the  purchase 
of  one  eighth  of  the  said  township  as  stated  in  the  original 
bill,  he  not  only  confided  in  the  certificates  referred  to  in  the 
said  bill,  and  thb.  representations  of  the  said  Williams  and 
the  said  Emerson  in  relation  thereto,  but  he  also  fully  relied 
upon  the  said  written  obligation  of  the  said  Emerson,  and 
the  statements  of  the  said  Williams  in  relation  thereto,  and 
the  natural  inferences  to  be  deduced  therefrom.     And  your 
complainant  further  in  fact  avers  that  the  sum  of  six  dollars 
and  fifty  cents  per  acre  was  not  the  price  for  which  the  said 
Emerson  agreed  to  sell  the  said   three  fourths  of  the  said 
township,  but,  on  the  contrary,  the  agreement  between  the 
said  Emerson  and  the  said  Williams  was,  at  the  time  the  said 
written  obligation  was  given,  that  the  same  three-fourths  of  the 
said  township  would  be  sold  for  the  sum  of  $90,000,  which 
is  a  much  less  sum  than  six  dollars  and  fifty  cents  per  acre, 
anokall  which  was  well  known  to  the  said  Emerson  at  the 
time  he  gave  the  said  written  obligation  to  the  said  Williams. 
And  your  complainant  expressly  charges  that,  by  means  of 
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the  said  false  and  fraudulent  written  refusal  thus  given  by 
the  said  Emerson  to  the  said  Williams,  the  said  Emerson, 
agent  of  the  owners  as  in  the  original  bill  is  set  forth,  did^ 
through  the  instrumentality  of  the  said  Williams,  commit  a 
gross  fraud  upon  the  complainant,  or  knowingly  enable  the 
said  Williams  so  to  do,  as  the  facts  stated  herein,  and  in  the 
original  bill,  fully  show.  And  this  complainant  further  avers, 
that  at  the  time  when  the  said  Emerson  gave  said  written 
obligation  to  the  said  Williams,  the  same  being  of  a  false 
and  fraudulent  character,  and  well  known  by  the  said  Emer- 
son so  to  be,  he  the  said  Emerson  also  well  knew,  or  had 
good  reason  to  believe,  or  mistrust  that  the  object  of  the  said 
Williams  in  obtaining  the  same,  thus  setting  forth  a  price  per 
acre  for  the  said  land  greater  than  the  said  Emerson  bad  in 
fact  agreed  to  sell  the  same  for,  was,  and  could  be,  none 
other,  than  that,  by  means  thereof,  the  said  Williams  might 
be  enabled  to  dispose  of  the  said  land  to  others,  at  a  price 
exceeding  that  for  which  the  said  Emerson  had  so  agreed  to 
sell  the  same,  by  concealing  the  true  price,  and  inducing 
such  other  persons  to  believe,  that  the  said  Emerson  would 
not  sell  the  said  three-fourths  of  the  said  township  for  a 
less  sum  than  six  dollars  and  fifty  cents  per  acre.  And 
so  the  complainant  charges  that  the  said  Emerson  thus 
knowingly  and  wilfully  placed  it  in  the  power  of  the  said 
Williams  to  deceive  and  defraud  other  persons  who  might 
be  disposed  to  purchase  the  said  land,  or  a  portion  thereof, 
in  the  said  purchase,  and  did  deceive  and  defraud  this  com- 
plainant through  the  instrumentality  of  the  said  Williams,  as 
is  herein,  and  in  the  said  original  bill,  fully  set  forth.  And 
this  complainant  further  avers,  that  in  pursuance  of  the  de- 
sign of  the  said  Williams  in  obtaining  the  said  written  obli* 
gation,  he  did  aifect  to  become  a  purchaser  of  a  portion  of  the 
said  township,  to  wit,  of  one  eighth  part  thereof.  And  the 
said  Williams  and  this  complainant,  and  other  persons  who 
purchased  other  p(M'tions  of  the  said  township  at  the  same 
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time,  received  deeds  of  the  several  portions  of  the  said  town- 
ship, so  purchased  by  them.  And  this  complainant  and  the 
said  other  persons  placed  their  notes  given  in  payment,  made 
payable  to  the  said  Emerson,  or  his  order,  in  the  hands  of 
the  said  Williams,  who  delivered  the  same  to  the  said  Emer- 
son, together  with  his  own  notes  for  a  small  sum,  being  the 
difference  between  the  sum  of  $90,000,  and  the  amount  of 
notes  and  drafts  given  by  the  said  other  purchasers  and  this 
complainant,  this  complainant  being  ignorant  of  the  exact 
amount  of  the  notes  so  given  by  the  said  Williams,  and  sup- 
posing at  the  time,  that  the  said  Williams  paid  the  full  sum 
of  six  dollars  and  fifty  cents  per  acre,  for  one  eighth  of  the 
said  township.  And  the  whole  amount  of  notes,  so  given, 
were,  by  the  said  Emerson,  divided  and  apportioned  with 
the  other  defendants,  though  in  what  precise  manner  this 
complainant  is  unable  to  set  forth.  To  the  end,  therefore, 
that  the  said  defendants  may  answer  the  matters  and  things 
hereinbefore  set  forth  by  way  of  supplement,  and  that  your 
complainant  may  have  such  and  the  same  relief  against  the 
said  defendants  as  is  prayed  for  by  the  original  bill,  this  com- 
plainant prays  that  the  said  defendants  may  be  held  to  an- 
swer the  premises,  and  that  such  other  and  further  proceed- 
ings may  be  had  as  the  nature  of  this  case  may  require,  and 
to  equity  may  appertain." 

The  Answer  of  Emerson  stated,  that  whether  this  defend- 
ant's obligation  to  the  said  Williams  for  the  conveyance  of 
three-fourths  of  said  township,  at  six  dollars  and  fifty  cents 
per  acre,  was  by  the  said  Williams  exhibited  to  this  complain- 
ant, at  the  time  of  and  pending  the  negotiation  between  the 
said  Williams  and  this  complainant,  for  a  purchase  of  a  part 
of  the  said  township,  this  defendant  has  no  knowledge  or 
means  of  belief.  And  this  defendant  further  answering,  says, 
that  he  has  no  knowledge  in  respect  to  the  said  paper  having 
been  exhibited  to  this  complainant,  or  to  any  inducements  the 
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said  Williams  had  to  exhibit  the  said  paper,  if  any  such  paper 
was  exhibited ;  or  what  declarations  were  made  by  the  said 
Williams  to  this  complainant.     The  said  Williams  did  par- 
chase  a  part  of  the  said  township,  but  not  according  to  the 
terms  of  the  said  obligations.     And  this  defendant  further 
answering,  says,  that  if  the  said  Williams  did  give  this  com- 
plainant to  understand  that  the  said  township  of  land  was  a 
full  township,  containing,  exclusive  of  reservations,  twenty- 
two  thousand  and  forty  acres,  the  said  representation  was 
true  in  point  of  fact;  that  the  said  township  was  a  town- 
ship six  miles  square,  which  contains  that  number  of  acres, 
and  although  the  State  sold  to  these  defendants  the  said  town- 
ship, deducting  the  number  of  acres  covered  by  water,  these 
defendants,  nor  the  said  Williams  would  have  been  guilty  of 
a  fraud  in  reselling  the  same  as  and  for  a  full  township,  with- 
out deduction,  had  they  sold  it.     And  this  defendant  further 
answering,  says,  that  it  is  the  usual  custom  in  that  section  of 
the  country  to  sell  townships  without  reservation ;  and  that 
the  reason  why  this  was  not  sold  by  the  State,  was  because 
the  State  had  surveyed  it  into  sections,  with  a  view  to  sell  it 
in  fractional  parts,  by  sections  as  surveyed ;  and  that  there 
was   no  fraud  or  misrepresentation,  and  could  have   been 
none,  in  the  sale  of  this  tract  as  a  township,  in  representing 
it  as  being  a  full  township,  and  as  containtng  twenty-two 
thousand  and  forty  acres.     And  this  defendant  further  an- 
swering, says,  that  he  has  no  knowledge,  or  means  of  knowl- 
edge or  belief,  what  representations  said  Williams  made  to 
this  complainant,  as  to  what  price,  per  acre,  said  township 
could  be  obtained  for,  or  what  said  Williams  said  in  respect 
to  purchasing  the  same,  or  what  he  said  in  respect  to  the  sum 
which  was  to  be  paid  to  these  defendants.     And  this  defend- 
ant further  answering,  says,  that  he  has  no  knowledge  what 
induced  this  complainant  to  make  the  said  purchase,  nor  what 
paper,  certificate,  or  obligation,  if  any,  was  exhibited  to  this 
complainant  by  the  said  Williams,  nor  what  this  complainant 
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had  reason  to  believe,  or  did  believe,  in  respect  to  the  owners 
of  the  said  township,  or  what  sum  was  to  be  paid  them  there- 
for, nor  at  what  price  the  said  Williams  was  to  become  a 
purchaser.  And  this  defendant  further  answering,  says,  that 
he  had  no  previous  acquaintance  with  this  complainant,  and 
has  no  knowledge  that  this  complainant  had  any  previous 
acquaintance  with  him,  except  what  might  have  grown  out  of 
a  purchase  of  a  carpet  for  the  Unitarian  church  in  Bangor, 
some  years  since ;  whether  this  complainant  supposed  and 
believed  that  this  defendant  was  well  acquainted  with  the 
value  of  timber  land  in  Maine,  he  cannot  say.  But  this  de- 
fendant says,  that  this  complainant  made  no  inquiry  of  him  as 
to  the  value  of  this  or  any  other  timber  land  in  Maine ;  and 
this  defendant  has  no  knowledge  in  respect  to  the  belief  of 
this  complainant  as  to  the  value  of  this  township.  And  this 
defendant  further  answering,  says,  that  he  has  no  knowledge 
in  respect  to  what  this  complainant  confided  in,  or  what  in- 
duced him  to  make  his  said  purchase,  but  this  defendant 
absolutely  denies  that  he  was  instrumental  in  obtaining  any 
certificate,  or  that  he  knew  that  any  certificate  had  been 
exhibited  to  this  complainant,  or  that  this  defendant  had 
made  any  representations  whatsoever  to  this  complainant  in 
respect  to  the  value  of  the  said  township,  or  that  the  said 
Williams  had  made  any  representations  thereto.  And  this 
defendant  has  no  knowledge,  or  belief,  that  this  defendant's 
obligations  with  the  said  Williams,  in  any  manner  deceived 
this  complainant,  or  operated  as  an  inducement  for  him  to 
enter  into  the  said  contract.  And  this  defendant  further  an- 
swering, admits,  as  in  his  former  answer  he  has  stated,  that 
the  sum  of  six  dollars  and  fifty  cents  per  acre  was  not  the 
price  for  which  this  defendant  agreed  to  sell  three-fourths  of 
the  said  township  to  the  said  Williams,  and  that  the  price 
was  the  price  mentioned  in  this  complainant's  supplemental 
bill.     And  this  defendant  further  answering,  says,  that  when 
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he  signed  the  said  obligation  to  the  said  Williams,  to  cooYey 
the  said  three  quarters  of  the  said  township  at  six  dollars  and 
fifty  cents  per  acre,  he  had  in  his  own  mind  the  idea  of  the 
deductions  made  by  the  State,  and  had  he  thought,  or  sup- 
posed that  the  said  Williams  would  hare  used  the  same  for 
any  such  purposes  as  in  the  said  complainant's  supplemental 
bill  is  alleged,  he  would  not  have  given  the  same.     And  this 
defendant  denies,  that  through  the  instrumentality  of  the  said 
Williams  he  intended  to  commit,  or  did  commit,  any  fraud 
whatsoever  upon  this  complainant.     And  this  defendant,  fur- 
ther answering,  says,  of  the  said  obligation  of  the  said  Wil- 
liams, though  not  expressing  the  true  intent  and  meaning  of 
the  parties,  that  it  was  not  fraudulent,  or  known  or  intended 
to  be  so  by  this  defendant,  and  that  the  same  was  not  given 
with  any  such  purpose  or  intent,  or  with  the  expectation  or 
befief  that  the  same  would  be  thus  used ;  and  this  defend- 
ant did  not  know,  neither  did  he  suspect  or  believe,  that  the 
said  Williams,  in  obtaining  the  said  obligation,  intended  or 
designed  to  avail  himself  thereof  for  any  such  purpose  as  is 
alleged,  or  might  thereby  be  enabled  to  dispose  of  the  said 
land  at  any  price,  or  thereby  to  conceal  the  price  which  be 
was  to  pay  therefor,  or  thereby  to  induce  any  person  to  be- 
lieve that  he  was  not  to  pay  therefor  the  price  stipulated  for 
in  said  obligation.     And  this  defendant  denies,  that  he  did 
give  to  the  said  Williams  the  said  obligation  with  any  knowl- 
edge or  intention  that  he  was  thereby  placing  it  in  the  power 
of  the  said  Williams,  or  that  he  knew  or  believed  that  the 
said  Williams  would  use  the  same  in  any  manner  to  deceive 
or  defraud  any  person  who  might  be  disposed  to  purchase 
any  portion  of  the  said  land.     And  this  defendant  further 
answering,  says,  that  the  said  Williams  did  not  only  affect 
to  become,  but  did  actually  become,  a  purchaser  of  one  eighth 
of  the  said  township,  and  did  pay  therefor  to  this  defendant, 
as  aforesaid,  independently  of  the  money  and  notes  of  this 
complainant  and  his  co-purchasers,  the  sum  of  two  thousand 
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seven  hundred  and  ninety-two  dollars  and  fifty  cents ;  which 
sum,  and  the  interest  on  the  price  paid  for  the  said  three 
quarters  from  the  day  of  the  date  of  the  said  refusal,  he  paid, 
at  that  time,  in  money  and  his  two  promissory  notes,  for 
one  thousand  dollars  each;  and  the  said  Goss  paid  four 
thousand  dollars  in  sixty  days'  paper,  and  gave  his  two  sever- 
al promissory  notes  for  four  thousand  dollars  each ;  which 
last  two  notes  of  the  said  Goss,  and  the  said  Williams's  notes 
were  secured  by  mortgages  of  their  respective  interests  in  the 
said  township.  And  this  defendant  further  answering,  says, 
that  he  has  no  knowledge  to  whom  this  complainant  gave 
the  said  promissory  notes  for  the  said  purchase,  but  that  he 
received  this  complainant's  notes,  as  stated  in  his  original 
answer,  from  the  said  Williams,  in  part  payment  of  the  said 
Williams's  payment  for  the  said  township.  And  this  defend- 
ant further  answering,  says,  that  he  received  from  the  said 
Williams  the  sum  of  ninety  thousand  dollars  for  three  quar- 
ters of  the  said  township ;  that  he  had  no  interest  in  the  said 
three  fourths,  and  that  the  amount  paid  to  him  by  the  said 
Williams  was  by  him  accounted  for  to  Amos  M.  Roberts, 
Isaac  Farrar,  and  Norcross  d^  Mason,  who  were  the  owners 
of  the  said  three  fourths,  by  him  sold ;  and  although  he  did 
subsequently  give  his  notes  to  Messrs.  Le  Bretton  &  Moody 
for  one  sixth  of  the  said  ninety  thousand  dollars,  it  was  in 
consequence  of  the  said  Norcross  &  Mason's  having  trans- 
ferred to  them  one  moiety  of  their  interest.  And  this  de- 
fendant further  answering,  says,  that  he  has  no  knowledge  of 
ahy  representations  having  been  made  by  the  said  Williams 
to  this  complainant  in  relation  to  any  of  the  matters  inquired 
of  in  this  complainant's  supplemental  bill  of  complaint." 

The  Answer  of  the  other  defendants  did  not  materially  vary 
the  case. 

The  cause  was  argued  again  at  this  term  upon  the  original 
and  supplemental  proceedings,  by   WiUiam  Pitt  Fessenden 
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for  the  plaintiff^  and  by  JRou^e  and  J,  Rogers  for  the  de- 
fendants. 

STORY,  J.  This  is  one  of  that  unfortunate  class  of  cas- 
es, which  grew  out  of  the  marvellous  spirit  of  speculation  in 
timber  lands,  which  a  few  years  ago  pervaded  the  whole  Stale 
of  Maine,  and  spread  such  wide  ruin  and  disaster  in  many 
directions,  and  produced  a  most  sad  spectacle  of  delusion 
and  moral  infirmity.  The  cause  has  been  argued  at  great 
length,  and  with  great  ability.  I  shall  not  pretend  to  go  over 
the  complicated  facts  presented  in  the  printed  Record  ;  but 
shall  principally  advert  to  those  questions,  which,  in  my  judg- 
ment, involve  the  substantial  merits  of  the  case,  and  to  those 
conclusions  of  facts,  which  I  have  drawn  from  a  full  survey 
of  the  evidence,  in  their  application  to  those  questions.  The 
material  questions  appear  to  me  to  be  these.  In  the  first  place, 
was  the  plaintiff,  Doggett,  induced  to  make  the  purchase  by 
anj^  gross  misrepresentations  or  mistakes,  on  the  part  of  Wil- 
liams, as  to  the  quality  of  the  land  in  the  township,  or  the 
amount  and  quality  of  the  timber  thereon  ?  In  the  next  place, 
was  Williams  the  agent  of  Emerson,  and  the  other  co-de- 
fendants, in  the  negotiation  and  sale  to  the  plaintiff?  In  the 
next  place,  do  the  lapse  of  time  and  the  intervening  circum- 
stances interpose  any  bar  to  the  present  bill,  supposing  the 
other  questions  to  be  decided  favorably  to  the  plaintiff  ? 

Upon  the  first  question,  it  does  not  appear  to  me  that  there 
is  any  reasonable  ground  to  doubt,  that  the  purchase  of  the 
plaintiff  was  made  upon  an  entire  credit  given  to  the  repre- 
sentations of  Williams  of  the  quantity  and  quality  of  the 
timber  on  the  township.  The  plaintiff  resided  in  Boston,  and, 
confessedly,  had  no  knowledge  of  timber  lands,  and  had 
never  seen  the  township.  He  must,  therefore,  have  placed 
implicit  reliance  upon  the  statements  of  Williams.  Now  it  is 
quite  immaterial,  in  a  case  of  this  sort,  whether  Williams  was 
himself  at  once  the  deceiver  and  the  deceived.     The  question 
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is  not,  whether  he  acted  basely  and  falsely ;  but  whether  the 
plaintiff  purchased  upon  the  faith  of  the  truth  of  his  repre- 
sentations. If  the  plaintiff  did  so  purchase,  then,*  upon  the 
settled  principles  of  Courts  of  Equity,  the  bargain  ought  to 
be  set  aside  as  founded  upon  gross  misrepresentation  and  gross 
mistake,  going  to  its  very  essence  and  objects.  The  whole 
doctrine  turns  upon  this,  that  he,  who  misleads  the  confidence 
of  another  by  false  statements  in  the  substance  of  a  purchase 
shall  be  the  sufferer,  and  not  his  victim.  I  had  occasion  to 
consider  this  subject  somewhat  at  large  in  the  case  of  Daniel 
V.  Mitchett,  (1  Story,  R.  172.)  It  came  also  under  consid- 
eration in  some  of  its  aspects  in  the  case  of  SmaU  v.  Atiwood^ 
(i  Younge,  R.  407,  459,)  and  was  elaborately  discussed  in 
the  House  of  Lords,  in  the  same  case,  on  an  appeal  from  the 
decree  of  the  Court  of  Exchequer. 

Now  it  is  manifest  that  the  sole  object  of  this  purchase,  was, 
in  the  then  inflated  and  exaggerated  state  of  the  market  res- 
pecting timber  lands,  the  timber  on  the  township.  The  ob- 
jeect  was,  not  settlement,  or  agricultural  purposes,  but  specula- 
tion on  the  sale  of  the  timber  on  the  township.  The  quantity 
and  the  quality  of  the  timber,  were,  if  not  the  sole,  the  main 
object  of  the  bargain.  It  appears  to  me,  that  it  is  high  time, 
that  the  principles  of  Courts  of  Equity  upon  the  subject  of 
sales  and  purchases  should  be  better  understood,  and  more 
rigidly  enforced  in  the  community.  It  is  equally  promotive  of 
sound  morals,  fai^  dealing  and  public  justice  and  policy,  that 
every  vendor  should  distinctly  comprehend,  not  only  that  good 
faith  should  reign  over  all  his  conduct  in  relation  to  the  sale, 
but  that  there  should  be  the  most  scrupulous  good  faith,  an 
exalted  honesty,  or,  as  it  is  often  felicitously  expressed,  vher^ 
rima  Jidesj  in  every  representation  made  by  him  as  an  induce- 
ment to  the  sale.  He  should,  literally,  in  his  representation, 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  If 
his  representation  is  false  in  any  one  substantial  circumstance 
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going  to  the  inducement  or  essence  of  the  bargain,  and  the 
vendee  is  thereby  misled,  the  sale  is  voidable  ;  and  it  is  usual- 
ly immaterial,  whether  the  representation  be  wilfully  and  de- 
signedly false,  or  ignorantly  or  negligently  untrue.  The  vendor 
acts  at  his  peril,  and  is  bound  by  every  syllable  he  utters,  or 
proclaims,  or  knowingly  impresses  upon  the  vendee,  as  a  lure 
or  decisive  motive  for  the  bargain.  And  I  cannot  but  be- 
lieve, if  this  doctrine  of  law  had  been  steadfastly  kept  in 
view,  and  fairly  upheld  by  public  opinion,  the  various  specu- 
ations,  which  have  been  so  sad  a  reproach  to  our  country, 
would  have  been  greatly  averted,  if  not  entirely  suppressed, 
by  its  salutary  operation. 

In  the  present  case,  the  representations  made  by  Williams, 
and  confirmed  by  the  certificates,  which  he  produced  with 
such  an  ambitious  display,  as  the  main  inducements  to  the 
purchase,  are,  as  is  now  conceded,  grossly  false.  It  is  impos- 
sible, perhaps,  at  this  moment  to  say  exactly  the  amount  of 
timber,  which,  at  ^the  time  of  the  sale,  was  standing  on  the 
township.  In  all  probabiUty  it  does  not  contain  more  than 
from  four  to  eight  millions  of  feet  of  merchantable  timber. 
In  1831,  one  Kelsey  was  employed  by  the  Land  Agent  of  the 
State  of  Maine,  to  survey  and  examine  it,  and  he  represented 
it  to  contain  eighteen  millions  of  feet;  whereas,  Emerson 
himself,  in  his  memorial  to  the  State  Commissioners  in  1841, 
made  to  procure  a  reduction  of  the  bonds  given  to  the  State, 
avers  under  oath,  that  "  it  does  not  contain  three  millions, 
probably  not  one  million  of  merchantable  timber  of  the  first 
quality  ;"  so  that  he  treats  Kelsey's  survey  as  a  very  gross 
exaggeration,  founded  in  positive  mistake.  And  the  Com- 
missioners of  the  State,  in  their  report,  after  full  examination 
of  the  evidence,  stated,  that  the  township  <^  did  not  contain 
pine  timber  of  a  sound  and  valuable  quality  to  the  amount  of 
more  than  one  fourth  part  of  what  was  estimated  in  the  sur- 
vey and  filed  notes  of  the  surveyor  Kelsey."  But  what  shall 
we  say  to  the  certificates  of  Towle,  and  others,  shown  to  the 


MAY  TERM,  1845.  735 


Doggeii  V.  Emerson,  et  al. 


plaintiff  by  Williams  at  the  time  of,  and  as  inducements  for, 
tlie  purchase  ?  It  is  said  that  these  certificates  were  not  pro- 
cured by  Emerson  and  the  other  defendants ;  but  they  were 
procured  by  other  persons  contemplating  a  purchase  from  the 
defendants,  and  were  known  to,  and  used  by  Goss,  the  broth- 
er-in-law of  Emerson ;  and  being  in  the  same  house  with  him, 
and  interested  in  the  sale  of  the  township,  were  put  into  the 
hands  of  Williams,  by  Goss,  for  the  purpose  of  being  used 
in  procuring  purchasers.  Again,  it  is  said,  that  Emerson  and 
the  other  defendants  had  no  knowledge,  that  the  certificates 
were  used  or  designed  to  be  used  by  Williams  in  accomplish- 
ing a  sale  of  the  township ;  and  they,  therefore,  are  not  part- 
ners to,  or  to  be  affected  by  his  acts.  But  if  Williams  was, 
and  acted  as  their  agent  in  the  sale,  then  his  representations 
bind  them,  or  the  sale  must  be  treated  as  a  mere  nullity.  If 
they  did  not  authorize  the  use  of  the  certificates  nor  the  rep- 
resentations of  Williams,  and  he  was  their  agent,  then  one  of 
two  things  must  be  the  result ;  either,  that  the  sale,  having 
been  made  by  the  agent  upon  false  material  representations 
binds  them  to  make  those  representations  good,  they  having 
afterwards  adopted  and  confirmed  the  sale ;  if  so,  they  must 
be  bound  by  it  cum  onercy  with  all  the  incidents ;  or,  the  sale 
having  been  without  authority  from  the  defendants,  and  pro- 
cured by  false  material  representations  of  Williams,  is  not 
binding,  either  upon  the  defendants  or  upon  the  plaintiff.  In 
short,  the  sale  is  utterly  void  ;  the  plaintiff,  as  purchaser,  can- 
not be  bound  by  a  sale  made  by  an  agent,  who  falsely  repre- 
sents the  quantity  and  quality  of  the  thing  sold,  for  if  he  is 
to  be  bound  by  the  sale,  it  is  because  the  agent  has  authority 
to  make  the  representations  as  well  as  the  contract.  And  the 
defendants  cannot  avail  themselves  of  the  contract,  as  a  sale 
by  their  agent,  and  repudiate  the  accompanying  representa- 
tions. The  defendants  are  bound  by  the  contract  of  sale  in 
its  totality,  or  not  at  all ;  so  that  the  actual  posture  of  the  case, 
if  it  be  one  of  agency  by  Williams,  is  either  a  nullity  through- 
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out,  or  binding  throughout.  The  principals  have  no  right  to 
bind  the  other  party  by  a  ratification  of  part  of  his  acts  and 
transactions,  and  by  a  rejection  of  the  rest.  They  mast  take 
the  whole  or  none.  The  representations  are  a  part  of  the 
ret  gesta^  and  not  separable  from  the  sale.  The  question 
as  to  the  agency  of  Williams  will  arise  hereafter. 

Now,  the  certificates  above  alluded  to,  which  constituted 
the  basis,  as  it  were,  of  the  purchase,  represent  the  township  to 
contain  from  one  hundred  and  fifty  to  two  hundred  millions  of 
timber.  So  gross  an  exaggeration,  so  extravagant  an  estimate, 
never  could  have  been  made  in  good  faith  by  the  cerlifi 
cate  makers  —  notwithstanding  their  afiected  sincerity  —  nor 
could  the  certificates  have  been  intended  otherwise  than  to  mis- 
lead and  cheat  purchasers,  credulous,  if  you  please,  but  on  that 
very  account  more  easily  seduced  and  deceived.  This  record, 
as  well  as  some  others  of  a  kindred  character,  which  have 
already  been  before  this  court,  exhibit  a  very  low  standard  of 
morals  and  duty  —  if  one  might  not  more  strongly  character- 
ize  it  as  a  most  unscrupulous  profligacy  —  much  in  vogue 
among  this  class  of  certificate  makers.  Admitting,  that  Wil- 
liams himself  was  a  dupe  of  the  deception,  (which  is  not  very 
easily  to  be  admitted),  the  aggravation  of  the  case  is  not  less- 
ened as  to  the  plaintiff  and  other  purchasers.  They  believed 
in  him  and  in  the  certificates,  and  the  plaintiff  made  the  pur- 
chase upon  the  faith  of  both.  It  was,  therefore,  either  a  case 
pf  mutual  mistake  or  of  gross  misrepresentation  in  a  matter 
vital  to,  and  constituting  the  very  basis  of  the  bargain.  If 
the  law  would  tolerate  such  a  bargain,  which  I  am  very  slow 
to  believe,  it  would  find  no  countenance  in  a  Court  of  Equity. 
There  is  not  any  ground  to  suppose,  that  Emerson  was  not 
acquainted  with  the  contents  of  these  certificates.  On  the 
contrary,  if  Williams  is  to  be  believed,  his  testimony  fuUy 
establishes,  that  Emerson  not  only  knew  the  contents,  but 
corroborated  them ;  and  there  is  some  other  independent  tes- 
timony in  the  record  to  the  same  effect. 
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There  is,  besides,  a  not  unimportant  ingredient  in  this 
case,  which  ought  not  to  be  passed  over  in  silence.  The 
paper  given  by  Emerson  to  Williams,  (of  which  we  have 
several  versions  in  the  case  not  differing  substantially  from 
each  other  in  their  import  on  this  point,)  affirms,  that  Wil- 
liams is  to  have  the  refusal  of  three  fourths  of  the  township 
at  six  dollars  and  fifty  cents  per  acre ;  —  the  terms  one  third 
cash,  one  third  in  one,  and  one  third  in  two  years,  with  in- 
terest annually.  Now  from  this  paper  it  would  seem,  that 
Emerson  was  to'retain  one  quarter  part  on  his  own  account; 
and  that  the  real  price  was  truly  stated.  In  point  of  fact, 
the  price  is  untruly  stated,  and  as  it  would  seem  purposely. 
At  all  events,  it  could  not  but  mislead,  as  it  was  considerably 
higher  than  the  actual  bargain,  and  would  have  a  tendency 
to  show,  that  Emerson  placed  a  higher  value  on  the  land  than 
was  the  truth.  The  other  defendants  deny,  in  their  answers, 
that  they  ever  authorized  Emerson  to  sell  any  portion  less 
than  the  whole  township,  or  that  they  ever  authorized  him  to 
make  such  a  contract  of  refusal  as  he  gave  to  Williams.  Be 
it  so.  They  subsequently  ratified  the  sale  as  made  to  the 
plaintiff,  and  are  bound  by  it,  as  much  as  if  they  had  given  a 
precedent  authority.  There  is  some  attempt  made  to  explain 
the  ground  of  this  false  statement  of  the  price  in  the  paper 
given  by  Emerson  to  Williams ;  but  J[  must  say,  that  it  is 
wholly  unsatisfactory,  and  looks  very  much  like  an  after- 
thought. Besides,  the  paper  would  naturally  lead  every  pur- 
chaser to  suppose  that  the  price  was  six  dollars  and  fifty 
cents  for  every  acre  in  the  whole  township;  and  not  upon  a 
deduction  on  account  of  an  excess  of  land  covered  with  water 
in  the  township  beyond  the  usual  quantity.  Nay,  such  is 
the  obvious  purport  of  the  language  used  in  it.  Emerson 
could  not  but  know,  that  the  paper  would  be  shown  to  pur- 
chasers ;  nay,  that  its  known  object  must  have  been  to  pro- 
cure purchasers.     Why  then  should  he  have  suffered  them 
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to  be  misled  by  a  statement  now  admitted  to  be  untrue  on 
the  face  of  the  paper  ? 

Passing  from  this,  let  us  proceed  to  the  next  question,  and 
that  is,  whether  the  sale  was  made  by  Williams,  as  the  agent 
of  Emerson  and  the  other  defendants,  or  on  his  own  sole 
account  as  principal.  I  am  aware  of  the  positive  denial  of 
Emerson  of  any  such  agency ;  but,  looking  at  all  the  facts,  is 
not  the  agency  substantially  an  inference  of  law  ?  If  Wil- 
liams is  to  be  believed,  he  acted  as  the  agent  of  Emerson  and 
the  other  defendants,  and  not  upon  his  own  sole  account  as  a 
purchaser.  It  is  said,  that  Williams  is  an  interested  witness; 
but  it  seems  to  me,  that  his  interest  is  no  more  than  that  of 
any  other  person,  called  as  a  witness  to  establish  his  agency 
in  a  particular  transaction ;  and  the  competency  of  such  a 
witness  is  a  known  exception,  in  the  law  of  evidence,  to  what 
may  be  deemed  the  general  rule.  Then,  again,  his  credibil- 
ity is  assailed,  upon  the  ground  of  his  mistakes  and  the  (rail 
state  of  his  memory.  But  the  ex  parte  deposition,  taken  in 
May,  1842,  before  his  apoplectic  attack,  if  it  be  not  primary 
evidence,  is,  at  least,  corroborative  evidence  of  his  deposition 
in  November,  1842,  to  the  general  truth  of  his  statements,  as 
to  all  the  material  facts  on  which  I  rely  upon  the  present  oc- 
casion ;  and  his  testimony  derives  no  small  support  inciden- 
tally from  other  witnesses.  The  main  fact,  whether  he  was  a 
purchaser  or  an  agent,  is  scarcely  a  matter  in  which  he  could 
be  under  any  error  or  mistake.  The  paper  given  to  Wil- 
liams by  Emerson  is  by  no  means  inconsistent  with  the  sug- 
gestion, that  he  was  an  agent.  It  is  precisely  what  would 
take  place,  if  the  design  was  to  conceal  the  agency,  and  yet 
at  the  same  time  to  give  the  agent  an  interest  and  premium 
upon  all  he  could  sell  the  township  for  beyond  a  fixed  price. 
Such  a  course  of  proceeding  is  not  unknown  in  general  com- 
mercial business ;  and  this  court  has  bad  occasion  to  know, 
that,  in  the  recent  timber  land  speculations,  it  was  not  an  un- 
common expedient.    It  was  not  unimportant  to  give  to  a  real 
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agent,  the  appearance  and  character  of  a  purchaser  on  his 
own  account.  His  representations  would  be  likely  to  be  list- 
ened to  with  more  respect  and  confidence,  as  a  purchaser, 
than  as  an  agent,  clothed  with  the  instructions  and  interests 
of  others.  The  subsequent  facts  corroborate  this  view  of  the 
matter.  All  the  defendants,  except  Emerson,  deny,  that  they 
ever  authorized  him  to  give  any  such  paper  of  refusal,  or  to 
sell  sub  mode.  Emerson  was  to  sell  for  all  of  them,  and  to 
sell  the  entirety  of  the  township  ;  and  certainly  he  might  con- 
sistently employ  a  sub-agent  to  effect  the  sale  upon  such 
terms  as  he,  Emerson,  might  dictate  and  subsequently  sane* 
tion.  Williams  never  made  any  deed ;  but  Emerson  acted 
as  the  substantial  party  in  interest,  and  the  title  from  the 
State  to  the  purchasers  was  procured  by  and  through  Emer- 
son. So  that,  whatever  was  the  form  of  the  transaction, 
Emerson  acted  as  principal  for  the  defendants  in  procuring 
the  deeds  from  the  State,  and  he  received  the  purchase 
money  and  took  the  notes  in  his  own  name.  Williams  in- 
curred no  responsibility  either  to  Emerson  or  to  the  pur- 
chasers in  the  final  arrangements,  whatever  he  might  have 
done  in  the  antecedent  steps  of  the  negotiation.  Indeed,  it 
is  very  difficult  to  see,  how,  upon  the  admitted  facts,  he  can 
be  treated  as  a  purchaser  from  Emerson  —  or  as  principal 
selling  to  the  plaintiff  and  the  other  persons,  interested  in  the 
sale.  He  never  acquired  any  title  to  the  property  himself. 
How  could  he  then  be  treated  otherwise  than  as  an  agent, 
not  in  form,  but  in  substance,  negotiating  for  Emerson  and 
the  othar  defendants  ?  It  is  true,  that  he  was  permitted  to 
appear  as  a  principal ;  but  it  is  equally  true,  that  he  was  a 
mere  conductor  ret,  subject  to  the  control  and  confirmation 
of  the  sale  by  Emerson  as  the  owner  of  the  property. 

In  considering  the  testimony  of  Williams,  I  have  not  ad- 
verted to  the  depositions  of  Moses  Paul  and  Joseph  Hanson, 
introduced  into  the  supplemental  record ;  not  that,  if  regularly 
introduced  into  the  case,  they  would  in  any  manner  change 
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my  opinion  as  to  the  value  of  his  testimony ;  but  simply  be- 
cause, being  irregularly  and  improperly  taken,  and  being 
irrelevant  to  the  matters  of  the  supplemental  bill,  they  must 
be  suppressed. 

In  the  next  place,  as  to  the  lapse  of  time.  This  in  many 
cases  is  a  most  important  consideration,  and  weighs  much,  and 
sometimes y  Est  maximi  et  momentiponderis,  especially  when  there 
has  been  a  great  change  of  circumstances  as  to  the  character 
and  value  of  the  property,  in  the  intermediate  period ;  and  a 
fortiorij  where  the  party  complaining  has  been  fairly  put  upon 
his  diligence,  and  has  had  ample  means  of  inquiring  as  to  all 
the  material  facts,  and  has  chosen  to  lie  by  in  gross  indiffer- 
ence and  indolence.  This  question  does  not  indeed  seem 
fairly  open  upon  the  present  pleadings.  The  Bill  charges 
that  the  plaintiff  first  discovered  the  gross  fraud  and  impo- 
sition practised  upon  him  in  July,  1841,  and,  as  it  should 
seem,  by  means  of  the  memorial  of  Emerson  to  the  Commis- 
sioners, in  March,  1841,  and  their  Report  thereon  made  in 
July,  1841.  The  answer  sets  up  no  denial  to  this  statement 
of  the  Bill;  and  does  by  implication  admit  its  correctness. 
But  whether  this  be  a  just  inference  or  not,  it  seems  to  me, 
that  the  lapse  of  time  cannot  interpose  any  bar  to  the  relief 
asked  by  the  Bill,  if  otherwise  well  founded;  for  the  memo- 
rial of  Emerson  is  of  itself  clear  proof,  that  he  was  before 
that  time  fully  aware  of  all  the  material  facts ;  and  there  is 
no  pretence  to  say,  that  he  communicated  them  to  the  plain- 
tiff. Neither  is  it  shown,  that  the  plaintiff  had,  by  any  other 
means,  obtained  suitable  information  to  put  him  upon  inquiry. 
In  short,  for  aught  that  appears  in  the  case,  the  plaintiff  never 
discovered  the  gross  falsity  of  the  representations  made  to  him 
until  the  memorial  and  report  broughtiit  home  to  his  knowl- 
edge. Besides,  as  was  remarked  by  the  Lord  Chancellor  in 
Partridge  v.  Usborne  (5  Russ.  R.  195,  232)  when  one  party 
to  a  contract  makes  a  positive  representation,  it  is  not  laches 
in  the  other  not  to  proceed  immediately  to  verify  that  repr»- 
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sentation.  At  all  events,  the  defence  is  not  put  upon  any 
such  ground  as  the  lapse  of  time,  and  knowledge  by  the 
plaintiff  of  the  material  facts,  so  as  to  have  called  upon  him 
for  precise  proofs  of  his  real  situation  and  of  the  time  when 
he  first  discovered  the  full  nature  and  extent  of  the  deception 
practised  upon  him.  So  that  it  seems  to  me,  that  the  Court 
is  not  called  upon  in  this  case,  by  the  state  of  the  pleadings 
and  evidence,  to  act  upon  any  such  defence  as  the  lapse  of 
time,  whatever,  under  other  circumstances^  might  have  been 
the  just  value  of  any  such  defence. 

Upon  the  whole,  without  going  more  at  large  into  the  merits 
of  the  case^  my  opinion  is,  that  the  contract  of  sale  with  the 
plaintiff  ought  to  be  set  aside,  as  founded  in  gross  mistake  and 
gross  misrepresentation,  and  that  the  plaintiff  ought  to  be  re- 
stored to  his  original  rights,  and  receive  back  the  purchase 
money,  upon  executing  a  due  re-conveyance  to  the  defendants, 
and  making  such  other  allowances  as  upon  a  hearing  before 
a  Master  shall,  under  all  the  circumstances,  be  equitable  and 
just. 
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C  Hon.  JOSEPH  STORY,  Associate  Jastice  of  the  Supreme  Coart 
BBrou  ^  jj^  PELEG  SPRAGUE,  District  Judge. 


Ethan  Allen  v.  Obison  Blunt,  and  Another. 

Tbk  decision  of  the  Commissioner  of  Patents  is  conclusive  as  to  the  law 
and  facts  arising  under  an  appHcation  for  a  patent,  unless  it  be  impeached 
for  fraud  or  connivance  between  him  and  the  patentee  ;  or  unless  his  ex- 
cess of  authority  be  manifest  on  the  face  of  the  papers. 

Where  a  particular  authority  is  confided  in  a  public  officer,  to  be  exercised 
in  his  discretion  upon  an  examination  of  facts  of  which  he  is  the  appro- 
priate judge,  his  decision  upon  those  facts,  is,  in  the  absence  of  any  con- 
trolling provision,  absolutely  conclusive. 

A  verdict  upon  an  issue,  ordered  by  a  Court  of  Eqaity,  is  not  final  upon  the 
facts  it  finds,  nor  binding  upon  the  judgment  of  the  Court,  unless  it  is 
sanctioned  and  adopted  by  the  Court  upon  the  subsequent  hearing  on  the 
merits. 

QtMTtf  —  Whether  a  verdict  in  a  suit  at  law,  is  evidence  of  any  thing  but 
the  fact,  that  it  was  rendered,  unless  a  judgment  be  duly  rendered  there- 
on. 

The  Patent  Act  contemplates  two  classes  of  persons,  as  peculiarly  appropri- 
ate witnesses  in  patent  cases,  viz. — 1st,  Practical  mechanics,  to  determine 
the  sufficiency  of  the  specification  as  to  the  mode  of  constructing,  com- 
pounding, and  using  the  patent.  2d,  Scientific  and  theoretic  mechan- 
ics, to  determine  whether  the  patented  thing  is  substantially  new 
in  its  structure  and  mode  of  operation,  or  a  mere  change  of  equivalents; 
and  the  second  class  is  by  far  the  higher  and  most  important  of  the  two. 

Case  for  Infringing  of  a  Patent  for  "An  Improvement  in 

the  method  of  constructing  Locks  for  Fire  arms."     Plea  the 

general  issue,  with  a  special  statement  of  matters  of  defence. 

At  the  trial  it  appeared  that  the  original  Patent  was  granted 
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on  the  11th  of  November^  1837^  and  was  surrendered  for 
some  imperfections  in  the  specifications,  and  a  new  amended 
Patent  was  taken  out  on  the  15th  of  January,  1841,  which 
was  again  for  a  like  defect  surrendered,  and  a  new,  amended 
Patent  was  taken  out  on  the  3rd  of  August,  1844, 

Upon  the  opening  of  the  defence,  Gray  (with  whom  was 
Dexter)^  for  the  defendants,  took  a  preliminary  objection,  that 
the  last  (the  present)  patent  was  not  good  as  an  amended 
patent,  for  the  specifications  attached  to  the  three  patents 
were  for  diflferent  things  and  not  for  one  and  the  same  inven- 
tion ;  and  that  consequently  the  Commissioner  of  Patents  had 
exceeded  his  authority  in  granting  the  present  patent,  and  he 
cited  the  13th  section  of  the  Patent  Act  of  1836,  ch.  357. 

B.  R.  Curtis  and  R.  Choate,  for  the  plaintiff,  contended, 
that  the  present  patent  was  for  the  same  invention  as  the  two 
former ;  and  they  also  insisted  that  the  Commissioner  of 
Patents  was  the  proper  judge  of  the  matter,  and  his  decision, 
in  granting  the  patent,  was  conclusive. 

STORY,  J,  The  13th  section  of  the  Patent  act  of  1836, 
ch.  357,  enacts,  that  whenever  any  patent  shall  be  inoperative 
or  invalid,  by  reason  of  a  defective  or  insufficient  description 
«  or  specification,  or  by  reason  of  the  patentee  claiming  in  his 
specification,  as  his  own  invention,  more  than  he  had,  or  shall 
have  a  right  to  claim  as  new,  if  the  error  has  or  shall  have 
arisen  by  inadvertency,  accident  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention,  it  shall  be  lawful  for  the 
Commissioner,  upon  the  surrender  to  him  of  such  patent,  and 
the  payment  of  the  further  duty  of  fifteen  dollars,  to  cause 
a  new  patent  to  be  issued  for  the  same  invention  for  the 
residue  of  the  term  then  unexpired,  for  which  the  original 
patent  was  granted,  in  accordance  with  the  patentee's  cor- 
rected description  and  specification.  Now  the  specification 
may  be  defective  or  insufficient  either  by  a  mistake  of  law. 
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as  to  what  is  required  to  be  stated  therein  in  respect  to  the 
claim  of  the  inventor,  or  by  a  mistake  of  fact^  in  omitting 
things  which  are  indispensable  to  the  completeness  and  exact- 
ness of  the  description  of  the  invention,  or  of  the  mode  of 
constructing,  or  making  or  using  the  same.  Whether  the  in- 
vention claimed  in  the  original  patent,  and  that  claimed  in  the 
new  amended  patent,  is  substantially  the  same,  is  and  must  be 
in  many  cases  a  matter  of  great  nicety  and  difficulty  to  decide. 
It  may  involve  considerations  of  fact  as  well  as  of  law.  Who 
is  to  decide  the  question  ?  The  true  answer  is,  the  Commis- 
sioner of  Patents ;  for  the  law  entrusts  him  with  the  authority, 
not  only  to  accept  the  surrender,  but  to  grant  the  new  amended 
patent.  He  is  bound,  therefore,  by  the  very  nature  of  his 
duties,  to  inquire  into  and  ascertain,  whether  the  specification 
is  definite  or  insufficient,  in  point  of  law  or  fact,  and  whether 
the  inventor  has  claimed  more  than  he  has  invented,  and  in 
each  case,  whether  the  error  has  arisen  from  inadvertency, 
accident  or  mistake,  or  with  a  fraudulent  or  deceptive  inten- 
tion. No  one  can  well  doubt,  that,  in  the  first  instance,  there- 
fore, he  is  bound  to  decide  the  whole  law  and  facts  arising 
under  the  application  for  the  new  patent.  Prima  fade^  there- 
fore, it  must  be  presumed  that  the  new  amended  patent  has 
been  properly  and  rightfully  granted  by  him.  I  very  much 
doubt  whether  his  decision  is  or  can  be  re-examinable  in  any 
other  place,  or  in  any  other  tribunal,  at  least,  unless  his  de- 
cision is  impeached  on  account  of  gross  fraud  or  connivance 
between  him  and  the  patentee ;  or  unless  his  excess  of  author- 
ity is  manifest  upon  the  very  face  of  the  papers  ;  as,  for  ex- 
ample, if  the  original  patent  were  for  a  chemical  combination, 
and  the  new  amended  patent  were  for  a  machine.  In  other 
cases,  it  seems  to  me,  that  the  law,  having  entrusted  him  with 
authority  to  ascertain  the  facts,  and  to  grant  the  patent,  his 
decision,  bona  fide  made,  is  conclusive.  It  is  like  many  other 
cases,  where  the  law  has  referred  the  decision  of  a  matter  to 
the  sound  discretion  of  a  public  officer,  whose  adjudication 
becomes  conclusive.     Suppose  the  Secretary  of  the  Treasury 
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should  remit  a  penalty  or  forfeiture  incurred  by  a  breach  of 
the  Laws  of  the  United  States,  would  his  decision  be  re-ex- 
aminable  in  any  court  of  law  upon  a  suit  for  the  penalty  or 
forfeiture  ?  The  President  of  the  United  States  is,  by  law, 
invested  with  authority  to  call  forth  the  militia  to  suppress  in- 
surrections, to  repel  invasions,  and  to  execute  the  laws  of  the 
Union ;  and  it  has  been  held  by  the  Supreme  Court  of  the 
United  States,  that  his  decision  as  to  the  occurrence  of  the 
exigency,  is  conclusive.^  In  short,  it  may  be  laid  down  as  a 
general  rule,  that,  where  a  particular  authority  is  confided  to 
a  public  officer  to  be  exercised  by  him  in  his  discretion  upon 
an  examination  of  facts,  of  which  he  is  made  the  appropriate 
judge,  his  decision  upon  these  facts  is,  in  the  absence  of  any 
controlling  provisions,  absolutely  conclusive  as  to  the  exist- 
ence of  those  facts.  My  opinion,  therefore,  is,  that  the  grant 
of  the  present  amended  patent  by  the  Commissioner  of  Patents 
is  conclusive  as  to  the  existence  of  all  the  facts,  which  were  by 
law  necessary  to  entitle  him  to  issue  it ;  at  least,  unless  it  was 
apparent  on  the  very  face  of  the  Patent  itself,  without  any 
auxiliary  evidence,  that  he  was  guilty  of  a  clear  excess  of  au- 
thority, or  that  the  Patent  was  procured  by  a  fraud  between 
him  and  the  patentee,  which  is  not  pretended  in  the  present 
case.  

The  defence  upon  the  merits  turned  upon  two  points : 
(1.)     That  the  defendants  did  not  use  the  same  combina- 
tion as  the  plaintiff,  and  consequently  there  was  no  violation 
of  his  Patent. 

'  (2).    That  the  invention  patented  did  not  belong  to  the 
patentee,  he  not  being  the  first  inventor  thereof. 

In  the  course  of  the  trial,  the  counsel  for  the  defendant,  in 
support  of  their  defence,  offered  in  evidence  the  Record  of  a 
suit  in  Equity  between  the  same  parties  in  the  Circuit  Court 
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of  the  United  States,  for  the  district  of  New  York,  in  which 
the  Court  had  directed  an  issue  upon  the  same  points,  which 
were  now  in  controversy,  and  the  jury  found  a  verdict  upon 
those  points  in  favor  of  the  defendants.  But  it  further  ap- 
peared upon  the  Record,  that  no  further  proceedings  were 
had  upon  the  verdict,  and  no  hearing  was  had  upon  the  merits 
of  the  case  by  the  Court ;  but  the  Plaintiff,  by  the  leave  of 
the  Court,  was  allowed  to  dismiss  his  own  Bill  without  any 
final  hearing  thereon. 

Curtis  and  Choate,  for  the  plaintiff,  contended  that,  under 
these  circumstances,  the  Record  was  not  admissible  as  evi- 
dence. Gray  and  Dexiery  for  the  defendants,  contended  that 
it  was,  being  a  verdict  upon  the  very  points  now  in  contro- 
versy. 

STORY,  J.  My  opinion  is,  that  the  record  is  not  admis- 
sible as  evidence.  No  hearing  was  ever  had  by  the  Court 
subsequently  to  the  verdict,  and  no  decree  rendered  upon  the 
merits  of  the  case.  A  verdict  upon  an  issue  ordered  by  a 
Court  of  Equity  is,  in  no  just  sense,  final  upon  the  facts  it 
finds,  or  binding  upon  the  judgment  of  the  Court.  The 
Court  may  at  its  pleasure  set  it  aside,  and  grant  a  new  trial, 
or,  disregarding  it,  may  proceed  to  hear  the  cause  and  decide 
in  contradiction  to  the  verdict ;  or  it  may  adopt  the  verdict, 
siib  modo,  and  give  it  a  limited  effect  only.  But  it  can  never 
be  known  what  effect  is  given  to  the  verdict,  or  whether  any 
is  given  to  it,  until  the  subsequent  hearing  upon  the  merits, 
and  a  decree  rendered  thereon  by  the  Court.  Under  such 
circumstances,  it  is  plain  to  me,  that  this  verdict  is  not  admis- 
sible in  evidence,  for  it  has  not  been  sanctioned  or  established 
by  the  Court,  and  without  such  sanction  it  is  no  proof  of  any 
fact,  but  that  it  was  actually  rendered  in  the  case,  and  not 
proof  of  the  facts  found  thereby.  Indeed,  I  entertain  great 
doubts,  whether  a  verdict  given  in  a  suit  at  law  is  ever  evi- 
dence of  any  thing,  but  the  fact  that  it  was  rendered,  unless  a 
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judgment  has  been  duly  rendered  thereon ;  for  judgment  may 
have  been  arrested  therein,  or  a  new  trial  granted ;  and  then 
the  verdict  would  become  a  nullity  J  But  in  a  Court  of  Equity, 
the  verdict,  independent  of  the  adoption  and  sanction  of  it  by 
the  Court,  can  establish  nothing  in  the  case. 


The  cause  was  afterwards  argued  to  the  Jury  upon  the  facts. 

STORY,  J.,  in  summing  up  to  the  Jury,  said :  There  is 
one  consideration  applicable  to  the  evidence,  which  has  been 
much  discussed  by  the  learned  counsel,  and  upon  which  it  is 
proper  that  I  should  say  a  few  words.  It  is  as  to  the  relative 
weight  of  the  evidence  of  persons  practically  engaged  in  the 
trade,  employment  or  business  of  the  particular  branch  of 
mechanics  to  which  the  patent  right  applies,  and  the  evidence 
of  persons  who,  although  not  practical  artisans,  are  thoroughly 
conversant  with  the  subject  of  mechanics  as  a  science.  It  ap- 
pears to  me,  that  the  Patent  Acts  look  to  both  classes  of  per- 
sons, not  only  as  competent,  but  as  peculiarly  appropriate 
witnesses,  but  for  diflferent  purposes.  Two  important  points 
are  necessary  to  support  the  claim  to  an  invention :  First,  that 
it  should  be  substantially  new,  as,  for  example,  if  it  be  a  piece 
of  mechanism,  that  it  should  be  substantially  new  in  its  struc- 
ture or  mode  of  operation.  Secondly,  that  the  specification 
should  express  the  mode  of  constructing,  compounding  and 
using  the  same  in  such  full  clear  and  exact  terms,  "  as  to  en- 
able any  person  skilled  in  the  art  or  science,  to  which  it  ap- 
pertains, or  with  which  it  is  most  nearly  connected,  to  make, 
construct,  compound  and  use  the  same."  Now  for  the  latter 
purpose,  a  mere  artisan,  skilled  in  the  art  with  which  it  is 
connected,  may  in  many  cases  be  an  important  and  satisfac- 
tory witness.  If,  as  a  mere  artisan,  he  can,  from  the  descrip- 
tion in  the  specification,  so  make,  construct,  compound  and 

I  Phillips  &  Ames  on  Evidence,  pt  %  ch.  3,  $  1,  p.  618,  edit  1838. 
See  Phillips  on  Evidence,  by  Cowen  &  Hill,  vol.  3,  note  729,  p.  1070. 
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use  the  same,  it  would  be  very  cogent  evidence  of  the  suf- 
ficiency of  the  specification.     Still,  it  is  obvious,  that  altbougb 
a  mere  artisan,  who  had  no  scientific  knowledge  on  the  sub- 
ject, and  who  was  unacquainted  with  the  various  mechanical 
or  chemical  equivalents  employed  in  such  cases,  might  not  be 
able  to  make  or  compound  the  thing  patented,  from  the  speci- 
fication ;  yet  a  person  who  was  skilled  in  the  very  science  on 
which  it  depended,  and  with  the  mechanical  and  chemical 
powers  and  equivalents,  might  be  able  to  teach  and  demon- 
strate to  an  artisan,  how  it  was  to  be  made  or  constructed,  or 
compounded  or  used.     A  fortiori  he  would  be  enabled  so  to 
do,  if  he  combined  practical  skill  with  a  thorough  knowledge 
of  the  scientific  principles  on  which  it  depended.     But  upon 
the  question  of  the  novelty  of  an  invention,  and  in  reference 
to  this,  the  identity  or  diversity  of  two  or  more  machines,  or 
compounds,  it  is  obvious,  that  mere  artisans,  however  well 
skilled  in  the  mere  details  of  their  art,  might  be  wholly  inca- 
pable of  giving  a  satisfactory  answer ;  when  a  person  trained 
in  the  science  to  which  it  belonged,  would,  at  a  glance,  ascer- 
tain whether  the  mechanical  apparatus  or  chemical  compound 
was  identical   in  its  composition   and   structure  or  not,  or 
whether  the  differences  consisted  in  the  mere  change  of  one 
known  mechanical  equivalent  for  another.     In  short,  science 
alone  would  be  able  to  answer  the  question  whether  or  not  a 
particular  machine  was  substantially  in  its  mode  of  operation 
new,  or  identical  with  another,  although  with  apparent  differ- 
ences of  form  and  structure,  which  might  mislead  the  un- 
scientific mind.     The  like  considerations  would  apply  to  a 
chemical  compound ;    Sir  Humphrey   Davy,   for  example, 
might,  from  his  vast  knowledge  of  the  chemical  affinities  of 
different  substances,  be  able  to  tell,  what  must  be  the  effect 
of  the  combination  thereof  from  their  known  qualities,  and 
what  would  be  a  mere  change  of  known  chemical  equivalents 
without  any  exercise  of  the  inventive  powers,  although  he 
might,  never  perhaps  have  made  the  parti<cular  compound  then 
before  the  Court.     I  should,  therefore,  say  to  the  jury,  that 


MAY  TERM,  1845.  749 


Wood  worth,  et  al.  v.  Stone. 


each  of  these  classes  of  witnesses  was  important  and  compe- 
tent for  different  purposes  in  causes  respecting  patents  for  in- 
ventions. But  that  the  very  highest  witnesses  to  ascertain 
and  verify  the  novelty  of  an  invention,  and  the  identity  or 
diversity  of  mechanical  apparatus  and  contrivances,  and 
equivalents,  were,  beyond  all  question,  all  other  circum- 
stances being  equal,  scientific  mechanics ;  that  they  were  far 
the  most  important  and  most  useful  to  guide  the  judgment, 
and  to  enable  the  jury  to  draw  a  safe  conclusion,  whether  the 
modes  of  operation  were  new  or  old,  were  identical  or  diverse. 

The  Judge  then  proceeded  to  sum  up  the  facts,  and  left 
them  to  the  jury.  The  jury,  not  being  able  to  agree  upon  a 
verdict,  were  discharged. 


William  W.  Woodworth,  Administrator,  and   Others, 

V.  Joel  Stone. 

All  injunction  |rranted  on  an  original  bill,  before  the  surrender  of  a  patent, 
cannot  be  maintained  upon  the  new  patent,  unless  a  supplemental  bill 
be  filed,  founded  thereon. 

A  patentee  cannot,  by  a  surrender  of  his  patent,  affect  the  rights  of  third 
persons,  to  whom  he  has  previously  assigned  his  interest  in  the  whole  or 
a  part  of  the  patent,  unless  the  assignees  consent  to  the  surrender. 

To  support  an  action  at  law  for  the  breach  of  a  patent,  it  is  indispensable  to 
prove  a  breach  before  the  action  is  brought ;  but,  if  the  patent  right  be 
admitted  or  established,  a  Bill  in  Equity  quia  timet  will  lie  for  an  injunc- 
tion upon  well  grounded  proof  of  any  apprehended  intention  of  the  de- 
fendant to  violate  it. 

The  decision  of  the  Commissioner  of  Patents  in  respect  to  accepting  a  sur- 
render of  an  old  patent,  and  granting  a  new  one,  is  not  re-ezaminable 
elsewhere,  unless  it  appear  on  the  face  of  the  patent,  that  he  has  exceeded 
his  authority. 

This  was  the  case  of  a  Bill  in  Equity,  brought  for  an  in- 
fringement of  what  is  commonly  called  Woodworth's  Plane- 
ing  Machine.    The  bill  prayed  for  an  Injunction  and  other 
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relief.  Upon  an  interlocutory  hearing  a  temporary  Injonction 
was  granted  by  the  District  Judge. 

Pending  the  proceedings,  the  Patent  was  surrendered  on 
account  of  a  defect  in  the  specification,  and  a  new  Patent 
was  granted  ;  and  upon  this  new  patent  a  supplemental  bill 
was  filed  against  the  defendant  for  the  continuance  of  the 
injunction  and  other  relief. 

Giles,  for  the  defendant,  now  moved  to  dissolve  the  origi- 
nal  injunction ;  and  contemporaneously,  B.  i2.  Curtis^  for  the 
plaintifif,  moved  for  the  continuance  of  the  injunction  upon 
the  supplemental  bill. 

Various  objections  were  urged  for  the  defendant  against  the 
motion  for  the  continuance  of  the  injunction  on  the  supple- 
mental bill,  and  the  surrender  of  the  old  patent  was  relied 
upon  in  support  of  the  motion  to  dissolve  the  injunction 
granted  on  the  original  bill. 

These  objections  were  replied  to  on  behalf  of  the  plaintiff, 
and  the  propriety  of  continuihg  the  injunction  insisted  on. 
It  is  not,  however,  necessary  to  repeat  the  arguments,  as  they 
are  sufficiently  stated  in  the  opinion  of  the  Court. 

STORY,  J.  If  the  present  case  had  stood  merely  upon 
the  original  bill,  it  appears  to  me  clear,  that  the  motion  to 
dissolve  the  injunction  granted  upon  that  bill,  ought  to  pre- 
vail, because,  by  the  surrender  of  the  patent,  upon  which  that 
bill  is  founded,  the  right  to  maintain  the  same  would  be  en- 
tirely gone.  I  agree  that  it  is  not  in  the  power  of  the  paten- 
tee, by  a  surrender  of  his  patent,  to  affect  the  rights  of  third 
persons,  to  whom  he  has  previously,  by  assignment,  passed 
his  interest  in  the  whole  or  a  part  of  the  patent,  without  the 
consent  of  such  assignees.  But,  here,  the  supplemental  bill 
admits,  that  the  assignees,  who  are  parties  to  the  original  and 
supplemental  bill,  have  consented  to  such  surrender.  They 
have,  therefore,  adopted  it ;  and  it  became  theirs  in  the  same 
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manmr  as  if  it  had  been  their  personal  act,  and  done  by  their 
authority. 

The  question,  then,  is  precisely  the  same,  as  if  the  suit  were 
now  solely  in  behalf  of  the  patentee.     In  order  to  understand 
with  clearness  and  accuracy  some  of  the  objections  to  the 
continuance  of  the  injunction,  it  may  be  necessary  to  state, 
that  the  original  patent  to  William  Woodworth,  (the  invent* 
or,)  who  is  since  deceased,  was  granted  on' the  27th  of  De* 
cember,  1828.     Subsequently,  under  the  18th  section  of  the 
act  of  1836,  ch.  357,  the  Commissioners  of  Patents,  on  the 
16th  of  November,  1842,  recorded  the  patent  in  favor  of 
William  W.  Woodworth,  the  administrator  of  William  Wood- 
worth,  (the  inventor,)  for  seven  years  from  the  27ih  of  De- 
cember, 1842.     Congress,  by  an  act  passed  at  the  last  session 
(act  of  26th  of  February,  ch.  27)  extended  the  time  of  the 
patent  for  seven  years  from  and  after  the  27th  of  December, 
1849,  (to  which  time  the  renewed  patent  extended)  ;  and  the 
Commissioner  of  Patents  was  directed  to  make  a  certificate  of 
such  extension  in  the  name  of  the  administrator  of  William 
Woodworth,  (the  inventor,)  and  to  append  nn  authenticated 
copy  thereof  to  the  original  letters  patent,  whenever  the  same 
shall  be  requested  by  the  said  administrator  or  his  assigns. 
The  Commissioner  of  Patents,  accordingly,  on  the  3d  of 
March,  1845,  at  the  request  of  the  administrator,  made  such 
certificate  on  the  original  patent.     On  the  8th  day  of  July, 
1845,  the  administrator    surrendered   the   renewed   patent 
granted  to  him  *^  on  account  of  a  defect  in  the  specification." 
The  surrender  was  accepted,  and  a  new  patent  was  granted 
op  the  same  day  to  the  administrator,  reciting  the  preceding 
facts,  and  that  the  surrender  was  <<  on  account  of  a  defective 
specification'',  and  declaring  that  the  new  patent  was  extended 
for  fourteen  years  from  the  27th  of  December,  1828,  ^<in 
trust  for  the  heirs  at  law  of  the  said  W.  Woodworth,   (the 
inventor,)  their  heirs,  administrators  or  assigns." 

Now,  one  of  the  objections  taken  to  the  new  patent  is,  that 
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it  is  for  the  term  of  fourteen  years,  and  not  for  the  term  of 
seven  years,  or  for  two  successive  terms  of  seven  years.  Bat 
it  appears  to  me  that  this  objection  is  not  well  founded,  and 
stands  inttr  Apices  juris  ;  for  the  new  patent  should  be  grant- 
ed for  the  whole  term  of  fourteen  years  from  the  27th  of 
December,  and  the  legal  effect  is  the  same  as  it  would  be,  if 
the  patent  was  specifically  renewed  for  two  successive  terms 
of  seven  years.  The  new  patent  is  granted  for  the  unexpired 
term  only,  from  the  date  of  the  grant,  viz :  for  the  unexpired 
period  existing  on  the  8th  of  July,  1845,  by  reference  to  the 
original  grant  in  December,  1828.  It  is  also  suggested,  that 
the  patent  ought  not  to  have  been  in  trust  for  the  heirs  at 
law  of  the  said  W.  Woodworth,  their  heirs,  administrators, 
or  assigns."  But  this  is,  at  most,  a  mere  verbal  error,  if  in- 
deed it  has  any  validity  whatsoever ;  for  the  new  patent  will, 
by  operation  of  law,  enure  to  the  sole  benefit  of  the  parties, 
in  whose  favor  the  law  designed  it  should  operate,  and  not 
otherwise.  It  seems  to  me  that  the  case  is  directly  within 
the  purview  of  the  10th  and  13th  sections  of  the  act  of  1836, 
ch.  357,  taking  into  consideration  their  true  intent  and  ob- 
jects. 

Another  objection  urged  against  the  continuation  of  the 
injunction  is,  that  the  breach  of  the  patent  assigned  in  the 
original  bill  can  have  no  application  to  the  new  patent,  and 
there  is  no  ground  to  suggest,  that,  since  the  injunction  was 
granted,  there  has  been  any  new  breach  of  the  old  patent,  or 
any  breach  of  the  new  patent.  But  it  is  by  no  means  nec- 
essary, that  any  such  new  breach  should  exist.  The  case  is 
not  like  that  of  an  action  at  law  for  the  breach  of  a  patent, 
to  support  which  it  is  indispensable  to  establish  a  breach  be- 
fore the  suit  was  brought.  But  in  a  suit  in  Equity,  the  doc- 
trine is  far  otherwise.  A  bill  will  lie  for  an  injunction,  if  the 
patent  right  is  admitted  or  has  been  established,  upon  well 
grounded  proof  of  an  apprehended  intention  of  the  defendant 
to  violate  the  patent  right.     A  bill,  quia  iimeiy  is  an  ordinary 
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remedial  process  in  equity.  Now,  th' 
granted  (supposing  both  patenter  to  be  fo* 
is  prima  facte  evidence  of  an  intended  v 

actual  violation.     And  the  affidavit  of * 

very  strong  and  direct  evidence  to  this  same  effect. 

But  the  most  material  objection  taken  is,  that  the  new  pa- 
tent is  not  for  the  same  invention  as  that  which  has  been  sur- 
rendered. And  certainly,  if  this  be  correct,  there  is  a  fatal 
objection  to  the  prolongation  of  the  injunction.  But  is  the 
objection  well  founded  in  point  of  fact  ?  It  is  sud,  that  the 
present  patent  is  for  a  combination  only,  and  that  the  old  pa- 
tent was  for  a  combination  and  something  more,  or  different. 
But  I  apprehend  that,  upon  the  face  of  the  present  patent,  the 
question  is  scarcely  open  for  the  consideration  of  the  Court ; 
and,  at  all  events,  certainly  not  open  in  this  stage  of  the 
cause.  I  have  already,  in  another  cause,  had  occasion  to  de- 
cide, that  where  the  Commissioner  of  Patents  accepts  a  sur- 
render of  an  old  patent  and  grants  a  new  one,  under  the  act 
of  1836,  ch.  357,  his  decision,  being  an  act  expressly  confi- 
'ded  to  him  by  law,  and  dependent  upon  his  judgment,  is  not 
re-examinable  elsewhere ;  and  that  the  Court  must  take  it  to 
be  a  lawful  exercise  of  his  authority,  unless  it  is  apparent 
upon  the  very  face  of  the  .patent,  that  he  has  exceeded  his 
authority,  and  there  is  a  clear  repugnancy  between  the  old 
and  the  new  patent,  or  the  new  one  has  been  obtained  by 
collusion  between  the  Commissioner  and  the  patentee.  Now, 
upon  the  face  of  it,  the  new  patent,  in  the  present  case,  pur- 
ports to  be  for  the  same  invention  and  none  other,  that  is  con- 
tained in  the  old  patent.  The  avowed  difference  between 
the  new  and  the  old,  is,  that  the  specification  in  the  old  is 
defective,  and  that  the  defect  is  intended  to  be  remedied  in 
the  new  patent.  It  is  upon  this  very  ground,  that  the  old 
patent  was  surrendered  and  the  new  patent  was  granlfi'J — ^'^ 
claim  in  the  new  patent  is  not  of  any  new  inve 
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the  old  invention  more  perfectly  described  and  ascertained. 
It  is  manifest  that,  in  the  first  instance,  the  Commissioner  was 
the  proper  judge  whether  the  invention  was  the  same  or  not, 
and  whether  there  was  any  deficit  in  the  specification  or 
not,  by  inadvertence,  accident,  or  mistake ;  and  conse- 
quently, he  must  have  decided  that  the  combination  of  ma- 
chinery claimed  in  the  old  patent  was,  in  substance,  the 
same  combination  and  invention  claimed  and  described  in 
the  new.  My  impression  is,  that  at  the  former  trial  of  the 
old  patent  before  me,  I  held  the  claim  substantially  (although 
obscurely  worded)  to  be  a  claim  for  the  invention  of  a  partic- 
ular combination  of  machinery  for  planing,  tonguing,  and 
grooving,  and  dressing  boards,  &c. ;  or,  in  other  words,  that 
it  was  the  claim  of  an  invention' of  a  planing  machine  or 
planing  apparatus  such  as  he  had  described  in  his  specifica- 
tion. 

It  appears  to  me,  therefore,  that  prima  facie,  and,  at  all 
events,  in  this  stage  of  the  cause,  it  must  be  taken  to  be  true, 
that  the  new  patent  is  for  the  same  invention  as  the  old  pa^ 
tent ;  and  that  the  only  difference  is,  not  in  the  invention 
itself,  but  in  the  specification  of  it.  In  the  old,  it  was  de- 
fectively described  and  claimed.  In  the  new,  the  defects  are 
intended  to  be  remedied.  Whether  they  are  effectually  rem- 
edied is  a  point  not  now  properly  before  the  Court.  But  as 
the  Commissioner  of  Patents  has  granted  the  new  patent  as 
for  the  same  invention  as  the  old,  it  does  not  appear  to  me, 
that  this  Court  is  now  at  liberty  to  revise  his  judgment,  or  to 
say,  that  he  has  been  guilty  of  an  excess  of  authority,  at 
least,  (as  has  been  already  suggested,)  not  in  this  stage  of  the 
cause  ;  for  that  would  be  for  the  Court  of  itself  to  assume  to 
decide  many  matters  of  fact,  as  to  the  specification,  and  the 
combination  of  machinery  in  both  patents,  without  any  ade- 
quate means  of  knowledge  or  of  guarding  itself  from  gross 
error.  For  the  purpose  of  the  injunction,  if  for  nothing  else, 
I  must  take  the  invention  to  be  the  same  in  both  patents, 
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after  the  Commissioner  of  Patents  has  so  decided,  by  grant- 
ing the  new  patent. 

Upon  the  whole,  therefore,  I  do  order  and  direct,  that  the 
injunction  do  stand  continued,  as  to  the  new  patent,  stated 
in  the  supplemental  bill,  until  the  hearing  or  farther  order  of 
the  Court. 


Thomas  C.  Grattan,  Administrator,  v.  William  Apple- 
ton,  AND  Others. 

Whxrx  a,  being  domiciled  in  New  Brunswick,  wrote  certain  letters  to  B, 
desiring  him,  on  the  death  of  A,  to  make  a  certain  distribution  of  the  prop- 
erty belonging  to  A  in  the  hands  of  B ;  and  after  A's  decease  (who  died 
insolvent),  C,  his  administrator,  brought  the  present  suit  to  recover  the 
money  of  B, — It  was  htld^  That  the  letters  were  testamentary  in  their 
character,  but  that,  as  they  were  not  in  conformity  with  the  law  of  A's 
domicil,  by  which  they  were  to  be  governed,  they  did  not  constitute  a 
valid  will ;  and  that,  had  they  been  valid  as  a  will,  the  legatees  could  have 
obtained  no  benefit  therefrom,  on  account  of  the  insolvency  of  A. 

To  constitute  a  donatio  causa  mortis^  there  must  have  been  a  transfer  of 
property  in  expectation  of  death  from  an  existing  illness,  the  donation 
depending  on  the  condition  of  death  from  such  illness.  But  any  instru- 
ment may  oonstitute  a  will,  which  appears  to  be  intended  to  operate 
after  the  death  of  the  party  making  it,  and  not  before. 

The  law  of  the  place  of  the  testator's  domicil  governs  in  relation  to  a  will 
of  personal  property,  although  the  will  be  made  in  another  state  or  coun- 
try, where  a  different  law  prevails. 

Hdd^  in  the  present  case,  that,  as  the  defendant  was  acting  hcna  fide^  and 
was  in  no  default,  he  was  not  bound  to  pay  interest  on  the  assets  in  his 
hands,  unless  he  had  made  interest  thereon,  and  that  he  was  entitled  to 
costs. 

Hdd^  alsoy  that,  as  the  questions  in  this  case  were  new  and  important,  and 
were  proper  for  discussion,  each  party  should  bear  his  own  costs,  except 
the  principal  defendant. 

Bill  in  Equity.  The  Bill  in  substance  stated,  that  Sir  John 
Caldwell  died  at  the  city  of  Boston,  on  or  about  the  eighth 
day  of  October,  A.  D.  1842,  and  that  the  plaintiff,  on  the 
twenty-second  day  of  April,  A.  D.  1844,  was  duly  appointed 
administrator  of  the  estate  of  the  said  Sir  John,  within  the 
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Commonwealth  aforesaid,  and  has  given  bonds  according  to 
law  for  the  faithful  performance  of  his  duties  as  such. 

That  the  said  Sir  John  Caldwell  died  insolvent ;  that  on 
or  about  the  twenty-first  day  of  April,  A.  J).  1841,  the  said 
Sir  John  Caldwell  assigned  to  the  said  William  Appleton 
twenty  shares  in  the  Nashua  Manufacturing  Company,  and 
at  the  same  time  received  from  the  said  Appleton  seven 
thousand  dollars,  as  an  advance  on  account  of  the  said 
shares. 

That  on  or  about  the  same  time,  the  said  Sir  John  ad- 
dressed to  the  said  Appleton  a  letter  of  instructions  with  re- 
gard to  the  said  shares,  which  was  duly  received  by  the  said 
Appleton,  in  the  following  words  : — 

Boston,  21st  April,  1841. 
Mr.  William  Appleton,  —  Dear  Sir :  I  am  desirous  of 
getting  an  advance  on  twenty  shares  in  the  Nashua  Manu- 
facturing Company,  of  seven  thousand  dollars.  Will  you 
receive  the  shares,  make  the  advance,  —  sell  the  shares  at 
such  time  as  you  deem  expedient  —  my  wish  would  be  to 
have  them  held  with  a  hope  of  getting  six  hundred  dollars 
per  share  for  them ;  but  you  will  please  dispose  of  them 
within  one  year,  at  the  market  price  — so  many  as  will  reim- 
burse your  advance,  should  I  not  before  repay  your  advance. 

Yours  truly,  John  Caldwell. 

Boston,  April  21,  1841.  Received  of  William  Appleton 
seven  thousand  dollars  as  advance  on  twenty  shares  in  the 
Nashua  Company,  transferred  to  him.       John  Caldwell. 

That  on  or  about  the  fourteenth  day  of  January,  A.  D. 
1842,  the  said  Sir  John  Caldwell  addressed  to  the  said  Apple- 
ton  a  letter,  which  was  duly  received  by  the  said  Appleton, 
in  the  following  words :  — 

Boston,  14th  January,  1842. 
William  Appleton,  Esq.,  Boston.     My  Dear  Sir :  —  I 
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beg  to  trespass  on  your  friendship,  by  requesting,  that  in  the 
event  of  my  death  occurring  before  I  have  the  pleasure  of  see- 
ing you  again,  that  you  will  be  so  kind  as  to  remit  the  pro- 
ceeds of  treasury  bill  for  five  hundred  dollars,  now  in  your 
hands,  in  a  bill  of  exchange,  and  remit  the  same  to  £.  {I. 
Chapman,  Esq.,  Leaden-Hall  Street,  London,  for  the  use  of 
Miss  Johnson,  who  is  well  known  to  him* 

I   remain,  dear  sir,  your  very  truly  obliged   friend  and 
servant  John  Caldwell. 

That  the  said  letter  enclosed  the  two  following  lettere :  — 

Boston,  SSth  April,  184L 
William  Appleton,  Es^.,  Boston.  My  Dear  Sir:  — 
May  I  request  the  favor  of  your  keeping  the  inclosed  until 
you  hear  of  my  death,  and  then  open  it,  as  it  conveys  my 
wishes  with  respect  to  the  disposition  of  what  balance  of  mine 
may  be  in  your  hands.  Before  that  event  takes  place,  I  hope 
many  times  to  have  the  pleasure  of  seeing  you  ;  it  is,  how- 
ever, only  right,  to  be  prepared  for  an  event  which,  sooner 
or  later,  must  happen  to  us  all*  With  many  thanks  for  your 
late  kindness,  and  apologizing  for  thus  far  troubling  you,  be- 
lieve me,  my  dear  sir,  your  very  faithful  and  obliged  friend, 

John  Caldwell. 

Boston,  26th  April,  184L 
William  Appleton,  £s^.,  Boston:  —  My  wish  is,  that 
whatever  balance  Mr.  Appleton  may  find  in  his  hands  after 
disposing  of  the  Nashua  stock,  should  be  equally  divided; 
one  half  to  go  to  Mrs.  Jacob  Hathome,  of  Dracutt,  near  Bos- 
ton, now  of  Lowell,  and  the  other  remitted  to  Miss  Eliza 
Johnson.  Information  can  be  obtained  respecting  the  latter 
by  inquiring  of  Mr*  E.  I{.  Chapman,  merchant,  Leaden-Halt 
Street,  London.  John  Caldwell. 

64» 
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That  the  last  letter  was  sealed  and  endorsed  as  follows : 

<<  William  Appleton,  Esq.,  is  requested  to  take  charge  of 
this  packet  in  his  safe,  until  he  either  sees  or  hears  from  Sir 
John  Caldwell,  or  receives  authentic  intelligence  of  his  death, 
when  Sir  John  Caldwell  begs  he  will  be  so  good  as  to  open 
it,  and  complj  with  the  request  therein  contained. 

Boston,  24th  February,  1842." 

That  at  some  time  after  the  death  of  the  said  Sir  John,  the 
said  Appleton  opened  the  said  letter  and  the  several  enclo- 
sures therein. 

That  the  several  sums  of  money,  amounting  in  all  to  a 
large  sum,  to  wit :  three  thousand  dollars,  which  the  said  Ap- 
pleton had  in  his  possession  at  the  time  of  the  death  of  the 
said  Sir  John,  and  belonging  to  the  said  Sir  John,  rightly  be- 
long to  the  plaintiff  as  administrator  of  his  estate  ;  and  that 
the  -said  Appleton  is  justly  bound  to  pay  the  same  to  the 
plaintiff,  with  interest  thereon  for  their  detention. 

And  the  plaintiff  well  hoped,  that  the  said  Appleton  would 
pay  the  same,  but  the  said  Appleton  pretends,  that  he  can- 
not with  safety  pay  the  same,  on  account  of  certain  pre- 
tended claims  made  in  pursuance  of  the  letters  herein  before 
recited,  by  the  said  Jacob  H.  Hathorne,  and  his  said  wife, 
and  also  by  one  Eliza  Johnson,  of  Boulogne,  near  London, 
in  the  kingdom  of  Great  Britain  and  Ireland,  spinster,  a  per- 
son out  of  the  jurisdiction  of  the  Court,  and  on  this  account 
alone,  not  a  party  to  this  bill ;  and  under  this  pretence, 
though  often  requested,  the  said  Appleton  refuses  to  pay  the 
same. 

The  bill  prays,  that  the  said  Appleton  may  be  decreed  to 
pay  to  the  plaintiff  the  said  sum  of  three  thousand  dollars, 
with  interest  thereon,  for  the  unjust  detention  thereof;  that 
the  said  pretended  claims  of  the  said  Hathorne  and  wife,  and 
of  the  s^id  Johnson,  may  be  decreed  to  be  without  force  and 
virtue ;  and  that  the  plaintiff  may  have  such  further  relief  in 
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the  premises,  as  the  nature  of  the  case  may  require,  and  as 
may  be  agreeable  to  equity  and  good  conscience. 

The  Answer  of  William  Apple  ton  stated,  that  he  has  been 
informed  and  believes  it  to  be  true,  that  the  said  Sir  John 
Caldwell,  deceased,  at  Boston,  on  or  about  the  eighth  day  of 
October,  A.  D.  1842,  and  that  the  said  complainant  has 
been  appointed  administrator  of  the  estate  of  the  said  de- 
ceased ;  but  for  greater  certainty,  this  defendant  prays  that 
the  said  complainant  may  be  held  to  produce  his  letters  of 
administration,  or  other  proper  proof,  if  deemed  material. 

That  on  or  about  the  twenty-first  day  of  April,  A.  D.  1841, 
the  deceased  borrowed  of  this  defendant  the  sum  of  seven 
thousand  dollars,  upon  interest,  and  as  security  for  the  pay- 
ment thereof,  transferred  to  this  defendant  twenty  shares  of 
the  stock  of  the  Nashua  Manufacturing  Company,  with  the 
right  to  sell  the  same,  as  appears  by  his  letter  and  receipt  of 
that  date,  as  set  forth  in  the  said  bill  of  complaint. 

And  afterward  the  said  deceased  wrote  the  two  letters  set 
forth  in  the  said  bill  of  complaint,  bearing  date  the  twenty- 
fifth  day  of  April,  A.  D.  1841 ;  but  at  what  time  the  same 
were  written  this  defendant  has  no  knowledge  except  from 
the  dates  thereof.  And  afterwards  said  deceased  deposited 
in  the  hands  of  this  defendant  a  certain  treasury  note  for  the 
sum  of  five  hundred  dollars,  which  was  paid  on  or  about  the 
tenth  day  of  August,  A.  D.  1843,  and  on  account  of  which 
and  the  interest  thereon,  this  defendant  then  received  the 
sum  of  five  hundred  and  sixty-nine  dollars  and  fifty-eight 
cents :  and  afterwards  this  defendant  received  the  letter  set 
forth  in  the  said  bill,  dated  the  fourteenth  day  of  January, 
A.D.  1842,  respecting  the  disposition  to  be  made  of  the  pro- 
ceeds of  the  said  bill,  which  letter  enclosed  the  said  two  let- 
ters bearing  date  the  twenty-fifth  day  of  April,  A.D,  1841, 
and  which  last  described  letter  was  sealed,  endorsed,  and 
directed  as  in  the  said  bill  is  set  forth,  and  which  with  the 
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letters  enclosed  was  opened  by  this  defendant  after  receiving 
notice  of  the  decease  of  the  said  Sir  John. 

That  at  different  times,  at  the  request  of  the  said  deceased, 
he  advanced  to  him  other  sums  of  money,  relying  for  his  reim- 
bursement upon  the  securities  aforesaid,  and  that  he  has 
received  certain  dividends  upon  the  said  shares,  and  that  in 
pursuance  of  the  power  to  him  granted  he  has  sold  said 
shares  for  his  reimbursement,  and  has  received  the  proceeds, 
and  that  after  deducting  from  such  dividends  and  sales,  and 
the  proceeds  of  the  said  treasury  note,  the  amount  of  his 
advances  with  interest  and  chaiges,  there  remained  in  his 
hands  on  the  first  day  of  January  last,  the  sum  of  twenty-eight 
hundred  and  eighty-two  dollars  eighty-one  cents. 

And  that  he  has  always  been  ready  and  desirous  to  pay 
over  the  said  balance  to  such  person  or  persons  as  might  be 
lawfully  entitled  to  receive  the  same ;  and  that  after  the  de- 
cease of  the  said  Sir  John,  and  before  the  appcnntment  of  the 
complainant,  to  wit,  on  the  tenth  day  of  August,  A.  D.  ISiS, 
he  notified  Sir  Henry  Caldwell,  the  son  and  heir  of  the  said 
deceased,  of  the  existence  of  the  property  aforesaid,  and  of 
the  disposition  made  or  intended  to  be  made  thereof  by  the 
said  deceased,  and  requested  him  to  notify  the  executors  or 
administrators,  if  any,  thereof,  and  afterwards  this  defendant 
notified  the  said  Eliza  Johnson  and  Jacob  H.  Hathorne,  and 
his  said  wife  thereof. 

And  that  the  personal  representatives  of  the  said  deceased 
claim  the  said  sum  in  his  hands  as  a  part  and  parcel  of  the 
estate  of  the  said  deceased,  and  that  he  has  been  notified  by 
the  said  Eliza  Johnson  and  the  said  Jacob  H.  Hathorne  and 
his  said  wife  not  to  pay  over  the  same  to  the  said  representa- 
tives, but  to  hold  it  on  their  account,  but  that  neither  of  the 
said  parties  have  tendered  him  any  indemnity  in  the  premises. 
And  the  defendant  submits  to  this  honorable  court  what  in- 
terest the  said  complainant  is  entitled  to  in  the  sum  of  money 
in  his  hands  as  aforesaid,  and  says,  that  he  is  willing  and  ready 
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to  account  as  this  honorable  court  shall  direct  respecting  the 
same,  having  all  just  and  reasonable  allowances  made,  which 
he  is  entitled  to ;  and  in  all  other  respects  this  defendant 
submits  to  act  as  the  court  shall  direct,  upon  being  indemni- 
fied his  expenses  and  costs  of  suit. 

The  Answer  of  Jacob  H.  Hathorne  and  Julia  his  wife  stated 
that  they  believe  that  the  statements  set  forth  in  the  com- 
plainant's bill  of  complaint  are  true. 

That  they  believe  that  the  statements  set  forth  in  the  an- 
swer of  William  Appleton,  one  of  the  defendants,  are  also 
true. 

That  the  said  Jacob  and  his  wife  have  claimed  and  do 
claim  of  the  said  Appleton,  the  payment  of  the  amount  now 
in  his  hands,  and  which  the  said  Sir  John, Caldwell  directed 
him  to  pay  to  the  said  Mrs.  Hathorne,  the  letter  and  direction 
of  said  Caldwell,  constituting  in  law  or  in  equity  an  assign- 
ment of  said  amount,  which  is  valid  and  effectual  as  against 
the  complainant  and  other  claimants. 

That  the  said  Julia  H.  Hathorne  is  the  daughter  of  the  said 
Sir  John  Caldwell,  by  Mrs.  Harriet  Usher ;  and  has  always 
been,  during  his  life,  treated  by  him  with  the  tenderest  affec- 
tion* And  that  the  amount  thus  directed  to  be  paid  to  her, 
was  intended  by  him  to  be  a  last  proof  of  paternal  affection : 
and  the  assignment  thereof,  has  in  law  been  founded  on  a 
good  and  legal  consideration,  as  they  believe. 

The  following  agreement  was  also  made  by  the  parties : 
^^  It  is  agreed  by  the  parties  in  the  above  entitled  cause,  that 
the  legal  domicil  of  Sir  John  Caldwell,  at  the  time  of  his 
death,  was  in  the  Province  of  New  Brunswick.  It  is  further 
agreed,  as  a  fact  in  the  case,  that  the  law  governing  wills  in 
the  Province  of  New  Brunswick,  is  an  act  entitled  as  fol- 
lows :  *  An  Act  for  the  Amendment  of  the  Law  with  respect 
to  Wills,  passed  March  9,  1838 ;'  and  that  the  said  act  is  to 
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be  found  among  the  'Acts  of  the  General  Assembly  of  Her 
Majesty's  Province  of  New  Brunswick,  passed  in  the  year 
1838/  ch.  ix.  p.  56,  which  collection  of  acts  is  to  be  found  in 
the  Law  Library  of  Harvard  University,  reference  to  which 
is  hereby  made. 

C.  Sumner,  for  the  plaintiff;  F.  C.  Loring,  for  the  defend- 
ant William  Appleton ;  WiUiam  fVhiting,  for  the  defendants 
Hathorne  and  wife. 

STORY,  J.  It  is  agreed  by  the  parties,  that,  at  the  time 
of  his  death.  Sir  John  Caldwell  had  his  legal  domicil  in  the 
Province  of  New  Brunswick  ;  and,  indeed,  there  is  no  doubt, 
that  he  was  at  that  time,  and  for  many  years  before,  and 
probably  from  his  birth,  a  subject  of  the  sovereign  of  the 
United  Kingdom  of  Great  Britain  and  Ireland.  His  resi- 
dence in  Boston  was  merely  for  temporary  purposes.  It  is 
further  agreed  between  the  parties,  that  the  law  governing 
wills  in  the  Province  of  New  Brunswick  is  an  act  entitled 
<^An  Act  £Dr  the  Amendment  of  the  Law  with  respect  to 
Wills,"  passed  on  the  9th  of  March,  1838,  (Act  of  1837-8, 
1  Victoria,  ch.  9,)  which  is  now  before  me  in  the  printed 
laws  of  New  Brunswick,  and  it  is  in  its  main  provisions  a 
transcript  of  the  Act  of  the  British  Parliament  of  1  Victoria, 
ch.  26.  By  the  provincial  statute,  it  is  expressly  enacted, 
"  That  no  will  shall  be  valid,  unless  it  shall  be  in  writing  and 
executed  in  manner  hereinafter  mentioned ;  that  is  to  say,  it 
shall  be  signed  at  the  foot  or  end  thereof  by  the  testator  or  by 
some  other  person  in  his  presence  and  by  his  direction ;  and 
such  signature  shall  be  made  or  acknowledged  by  the  testator 
in  tbe  presence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of  attestation 
shall  be  necessary." 

Now  this  enactment  is,  in  its  terms,'  equally  applicable  to 
all  wills  whether  of  personal  estate  or  of  real  estate  or  of  both. 
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And  it  18  plaiii;  that  the  letters  of  Sir  John  Caldwell,  stated 
in  the  bill  and  admitted  by  the  answers,  if  they  constitute  a 
testamentary  disposition  of  the  property  therein  mentioned, 
are  void  under  the  statute  of  the  Brovince,  as  not  being  exe- 
cuted according  to  the  provisions  of  that  statute,  if  that  stat- 
ute constitutes  the  governing  rule* 

Two  questions  therefore  arise.  1.  Whether  these  letters 
constitute  in  point  of  law  a  testamentary  disposition  by  Sir 
John  Caldwell.  2.  If  they  do,  then,  whether  the  law  of  the 
Province  constitutes  the  rule,  by  which  they  are  to  be  judged 
as  to  their  interpretation  and  validity.  In  respect  to  the  first 
question,  it  is  manifest,  that  these  letters  are  susceptible  of 
but  three  modes  of  interpretation  as  to  their  object  and  effect. 
They  constituted  a  disposition  of  the  property  therein  men- 
tioned, either  by  way  of  gift  or  by  way  of  donation  fiioriis 
causdy  or  by  way  of  testament.  In  the  first  place,  they  can- 
not be  construed  as  a  gift  inter  vivos,  because  they  were  to 
have  eflTect  only  in  case  of  the  death  of  Sir  John  Caldwell, 
were  revoked  by  him  in  his  life  time,  and  there  was  no  deliv- 
ery or  transfer  either  actual  or  constructive  to  the  donees.^ 
In  the  next  place,  they  cannot  be  construed  as  a  donation 
mortis  causa  —  for  all  the  essential  ingredients  of  such  a  mor- 
tuary donation  are  wanting.  There  was  no  delivery  or  trans- 
fer'of  the  property.  The  donation  was  not  in  any  illness  of 
Sir  John,  or  in  expectation  of  death  from  any  existing  illness ; 
and  it  was  not  made  to  depend  upon,  the  condition  of  his 
death  by  any  disorder  or  illness  then  existing.  Now  these 
are  indispensable  to  the  validity,  and  indeed  constitute  the 
essence  of  a  donation  mortis  causa.  The  cases  on  this  sub- 
ject will  be  found  generally  collected  in  1  Story's  Comm.  on 
£q.  Juris.  ^  606  to  ^  607,  and  in  Mr.  Williams's  excellent 
Treatise  on  the  Law  of  Executors  and  Administrators  (Vol. 
i.,  Pt.  2,  B.  2,  ch.  2,  ^  4,  p.  544  to  p.  554,  edit.  1838.)    The 

1  See  2  Black.  Com.  441 ;  Viner  Abridg.  Gift  A. 
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judgment  of  Lord  Eldon  in  the  case  of  Duffield  y.  Hewet  in 
the  House  of  Lords,  (I  Bligh,  (N.  S.,)  Rep.  497,  527  to  530), 
contains  a  very  full  and  accurate  review  of  the  whole  doc^ 
trine,  and  completely  disposes  of  the  point,  that  these  letters 
in  no  just  sense  constitute  a  donation,  mortis  causa.^ 

The  letters  must  then  be  treated  as  in  their  nature,  scope 
and  object  testamentary,  or,  in  other  words,  as  being  a  testa- 
ment of  personal  property.   To  constitute  such  an  instrument 
no  particular  form  is  necessary.     All  that  is  required  is,  that 
it  should  clearly  appear,  that  it  is  the  intention  of  the  party, 
that  it  should  operate  after  his  death  and  not  before ;  for  that 
constitutes  the  test  whether  it  is  testimony  or  not.     Hence  a 
deed  poll,  or  indenture,  a  deed  of  gift,  a  bond,  a  marriage 
settlement,  letters,  drafts  on  bankers,  assignments  of  bonds, 
and  indorsement  of  notes,  have  been  held  to  be  testamentary 
where  it  was  clear,  that  they  were  intended  to  operate  only 
after  the  death  of  the  party .^    Tried  by  this  test  it  is  plain, 
that  these  letters  are  purely  testamentary.     They  are  to  take 
effect  in  the  event  of  the  death  of  Sir  John,  and  after  his 
death,  and  until  that  period  they  are  intended  to  be  inopera- 
tive.    Swinburne  has  put  the  definition  of  a  will  or  testament 
correctly  when  he  says,  '<  It  is  the  first  sentence  of  our  will 
touching  what  we  would  have  done  after  our  death,"  respect- 
ing our  property .3     And  this  is  the  very  definition  given  by 
Modestinus  in  the  Roman  law.     TtsiamerUum  est  voluntatis 
nostra  justa  senteniia  de  eo,  quod  quis  post  mortem  suam  fieri 
velitA    In  respect  to  the  second  question,  by  what  law  the 
execution  of  a  will  of  personal  estate  is  to  be  governed  as  to 
its  validity  and  interpretation,  there  is  now  no  ground  for 
doubt.     The  rule  now  firmly  established  is,  that  the  law  of 


1  See  also  TaU  v.  Hlhhert,  2  Ves.  Jr.  Ill,  118, 119. 

9  See  Williams  on  Exors.  &  Adminrs.  Vol.  1,  pt  1,  B.  2,  ch.  2,  §  3,  p. 
58  to  61,  edit  1838. 

3  Swinburne,  pt  1,  §  231 ;  Williams  Exrs.  &  Admis.  pt  1,  B.  1,  ch.  2, 
p.  6. 

*  Dig.  Lib.  28,  tit  1, 1. 1. 
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the  place  of  the  testator's  domicil  is  to  govern  in  relation  to 
personal  property,  although  the  will  may  have  been  executed 
in  another  state  or  country,  where  a  diflferent  law  prevails. 
It  was  settled  many  years  ago  in  America,  and,  at  least,  as 
early  as  the  case  ot  Desesbats  v.  Berquier  (1  Binney  R.  336,) 
and  the  same  rule  is  now  as  firmly  established  in  England. 
(Stanley  v.  Barnes,  3  Hagg.  Eccl.  R.  373  to  565.  Moore  v. 
Davetty  4  Ho^,  Lect.  R.  346,  834.  Countess  Ferrari  v. 
Marquis  of  Hertford,  3  Curteis,  R.  468.)  So  that  here 
there  is  no  matter  open  to  controversy.  The  validity  and 
interpretation  of  these  testamentary  papers  must  be  gov- 
erned by  the  laws  of  the  Province  of  New  Brunswick, 
where  Sir  John  Caldwell  was  domiciled  at  the  time  of  his 
death,  and  where  they  were  executed ;  and  by  that  law  the 
testamentary  papers  are  utte^^ly  void  and  incapable  of  any 
legal  operation  to  pass  the  property  bequeathed  therein. 

If,  indeed,  these  papers  had  constituted  a  valid  testament, 
the  legatees  could  have  obtained  no  benefit  from  the  bequests 
therein  contained,  since  it  is  admitted  that  Sir  John  died  in- 
solvent. But  then  the  present  grant  of  administration,  being 
not  as  in  a  pure  case  of  intestacy,  could  not  have  stood ;  but 
administration  should  have  been  taken  by  the  plaintiff  as 
administrator  cum  testamento  annexo ;  and  this  could  not  have 
been  granted  until  after  the  papers  had  been  first  duly  ad- 
mitted to  Probate  in  the  proper  Probate  Court  of  the  Prov- 
ince of  New  Brunswick ;  or  at  least  until  they  were  estab^ 
lished  as  testamentary  in  the  proper  court  in  Massachusetts. 
Notwithstanding  the  doubt  intimated  by  Sir  John  NichoU  in 
the  case  of  Read  (1  Hagg.  Eccl.  R.  474),  I  very  much  in- 
cline to  the  opinion  that  either  course  might  have  been  open 
to  the  parties  to  have  been  pursued,  if  these  papers  had  been 
a  valid  testamentary  disposition ;  and  I  should  rather  gather 
from  the  case  of  Price  v.  Dewhurst  (4  Mylne  and  Craig.  80, 
84,)  that  this  was  the  inclination  of  opinion  of  Lord  Cotten- 
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ham  in  Largent  v.  Lindsy,  (I  Ha^.  Eccl.  R.  382,)  where  it 
was  thought  a  foreign  will  might  well  be  admitted  to  probate  in 
the  Ecclesiastical  Courts  of  England,  upon  the  production  of 
an  exemplified  copy  of  the  will  proved  in  the  foreign  dom- 
icil.^  But  it  is  unnecessary  to  decide  this  point ;  and  I  have 
introduced  it  merely  to  show,  that  the  present  Bill,  upon  the 
present  grant  of  administration,  is  maintainable  solely  upon 
tlie  ground,  that  the  case  is  one  of  pure  intestacy  of  Sir  John 
Caldwell. 

Upon  the  whole,  upon  the  grounds  already  stated,  I  hold, 
that  these  papers  are  testamentary  in  their  nature,  character 
and  operation,  and  as  such  are  a  nullity  by  the  law  of  Sir 
John's  domicil ;  and  that  consequently  he  died  intestate,  and 
the  plaintiflf,  as  his  administrator,  is  entitled  to  the  assets  be- 
longing to  Sir  John,  for  which  the  present  Bill  is  brought 

In  respect  to  the  question  of  interest  to  be  allowed  upon 
the  property,  my  judgment  is,  that  as  Mr.  Appleton  is  in  no 
default,  and  could  not  safely  have  acted  otherwise  than  he 
has  done,  that  he  ought  not  to  pay  any  interest  upon  the 
assets,  unless  he  has  made  interest  thereon ;  and  it  does  not 
appear  that  he  has  made  any.  His  is  the  case  of  a  mere 
State  administrator,  acting  bond  fidt^  and  entitled  to  be  pro- 
tected by  the  Court.  He  should,  therefore,  receive  the  ordi- 
nary costs  as  between  client  and  solicitor.  ^ 

In  respect  to  the  other  defendants,  I  think,  that  the  case  is 
not  one  for  costs  either  for  them  or  against  them.  The  ques- 
tions involved  in  the  case  are  very  fit  for  discussion,  and  were 
too  novel  and  important,  at  least  here,  not  to  justify  a  full 
defence  on  their  part.  It  appears  to  me,  therefore,  that  they 
are  not  entitled  to  any  costs,  and  they  ought  to  bear  their 
own  costs ;  and  of  course,  the  plaintifi*  is  to  bear  his  own 
costs  as  a  charge  upon  the  fund. 

I  shall  direct  a  decree  to  be  entered  accordingly. 

"  See  1  Williams  on  Ezn.  &  Admis.  pt  1,  ch.  3,  $  6,  p.  228, 2S29,  edit 
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The  Decree  was  as  follows:  —  That  the  said  Sir  John 
Caldwell,  in  the  bill  mentioned,  at  the  time  of  the 
writing  and  executing  the  letters  mentioned  in  the  said 
bill,  and  ako  at  the  time  of  his  death,  was  domiciled  in 
the  Province  of  New  Brunswick ;  and  that  the  letters  afore- 
said purport  to  be,  and  are.  Testamentary  Papers ;  and  that 
the  legal  validity  and  interpretation  thereof  are  to  be  governed 
and  adjudged  by  the  laws  of  the  said  Province ;  and  that  the 
same  not  being  executed  so  as  to  be  binding  as  a  Will  and 
Testament  by  the  laws  of  the  said  Province,  they  are  to  be 
deemed  to  all  intents  and  purposes  as  Testamentary  Papers, 
a  mere  nullity,  and  of  no  effect ;  and  that  the  said  Sir  John 
Caldwell  is,  therefore,  to  be  deemed  to  have  died  intestate ; 
and  that  the  said  Thomas  C.  Grattan  having  been  duly  ap- 
pointed administrator  of  the  goods  and  effects  of  the  said  Sir 
John  Caldwell,  is  entitled  to  have  and  hold  as  such,  the  assets 
of  the  said  Sir  John  Caldwell,  now  in  the  hands  of  the  said  Wil- 
William  Appleton,  as  in  his  answer  is  stated  and  admitted.  And 
it  is  thereupon  ordered  and  decreed  by  the  Court,  that  the  said 
William  Appleton  do  forthwith  pay  over  the  same  to  the  said 
I'homas  C.  Grattan,  as  administrator,  deducting  therefrom 
the  amount  which  shall  be  awarded  to  him  as  costs  in  this 
cause  oy  the  Court,  as  hereinafter  stated.  And  the  Court  do 
further  order  and  decree,  that  the  said  William  Appleton  be 
allowed  his  reasonable  costs,  as  between  client  and  solicitor, 
in  this  cause,  to  be  settled,  in  case  of  difference  between  the 
parties,  by  a  Master  of  the  Court.  And  that  the  defendants, 
Jacob  A.  Hathorne  and  Julia  A.  Hathorne,  his  wife,  do  neith- 
er receive  nor  pay  any  costs ;  and  that  the  costs  of  said 
Thomas  C.  Grattan,  in  the  cause,  be  a  cha^e  upon  the  as- 
sets to  be  received  in  pursuance  of  this  Decree. 
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Barnes. 


AiTT  new  and  originil  plan,  arrangement  or  combination  of  materials, 
entitle  the  author  to  a  copj-right  therein,  whether  the  materials  them- 
selves be  new  or  old. 

Whosoever  by  his  own  skill,  labor  and  judgment  writes  a  new  work,  maj 
have  a  copy-right  therein,  unless  it  be  directly  copied  or  evasively  imi- 
tated from  another  work. 

Where  the  Plaintiff  wrote  an  Arithmetic,  the  plan,  arrangement,  and  illus- 
tration of  which  he  claimed  to  be  new,  —  J^  vhu  kdd,  That  the  taking 
thereof  was  a  violation  of  his  copy-right,  although  the  materials  and  the 
several  particulars  of  his  plan  had  existed  before  in  separate  forms  and  In 
separate  works,  inasmuch  as  they  had  never  before  been  united  in  one 
eombination  in  the  same  manner. 

To  constitute  a  piracy  of  copy -right,  it  must  be  shown  that  the  original 
work  has  been  either  substantially  copied,  or  has  been  so  imitated  as  to  be 
a  mere  evasion  of  the  copy-right. 

^ihh  IN  e^uitt,  for  an  infringement  of  the  copy*right  in  a 
book  called  Emerson's  North  American  Arithmetic,  Part  First, 
The  Bill,  in  substance,  stated,  that  the  plaintiff  is  a  citizen  of 
the  United  States,  and  is  the  author  and  proprietor  of  a  certain 
book,  entitled  <  Emerson's  First  Part.  The  North  American 
Arithmetic,  Part  First,  containing  Elementary  Lessons,  by 
Frederick  Emerson  ; '  and  that  on  the28tb  day  of  August,  in 
the  year  1829,  Ensign  Lincoln  and  Thomas  Edmands,  both 
citizens  of  Massachusetts,  and  doing  business  under  the  firm 
of  Lincoln  &  Edmands,  published  the  above  mentioned 
book,  composed  by  the  plaintiff,  who  at  the  same  time,  for  a 
good  and  valuable  consideration,  agreed  with  them,  that  they 
should  be  the  exclusive  proprietors  and  publishers  of  the  said 
work,  and  that  they  accordingly  did  take  out  a  copy-right  ia 
the  said  book,  and  caused  the  certificate  of  the  clerk  to  be 
printed  in  the  said  book,  and  deposited  a  copy  thereof  in  the 
Clerk's  of&ce,  and  took  all  the  measures  and  steps  required  by 
law  for  securing  the  said  copy-right ;  and  by,  and  in  virtue 
of  the  statutes  of  the  United  States,  they,  the  said  Lincoln 
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&  Edmands,  and  their  assigns,  have  had  the  lawful  and  ex- 
clusive right  of  publishing  the  said  book  from  the  time  of  the 
date  of  the  said  certificate,  until  and  at  the  filing  of  this  bill. 

That  on  the  17  (h  day  of  February,  in  the  year  1835,  by  a 
certain  assignment,  in  writing,  of  that  date,  for  a  good  and 
valuable  consideration,  the  said  Thomas  Edmands  and  one 
Charles  D.  Gould,  administrator  of  the -said  Ensign  Lin* 
coin,  then  deceased,  conveyed  and  assigned  to  the  plaintiff 
all  their,  the  said  Lincoln  &  Edmand's,  right,  interest  and 
property  in  the  said  book,  and  the  copy-right  thereof,  and  the 
plaintiff  thereby  became  the  sole  legal  proprietor  of  such 
copy-right,  and  ever  since  the  date  last  aforesaid,  has  been, 
and  now  is,  such  sole  proprietor,  having  the  sole  and  exclusive 
right  of  printing,  publishing,  and  exposing  to  sale,  and  selling 
copies  of  the  said  work  as  aforesaid. 

And  the  plaintiff  farther  says,  that  afterwards,  in  the  year 
1838,  he  revised  and  amended  his  said  book,  and  in  the  same 
year  took  out  a  copy-right  thereof  in  his  own  name,  he  being 
then  and  there  the  author  and  exclusive  proprietor  of  the  said 
book,  and  of  the  said  revisions  and  amendments  thereof; 
which  said  revised  and  amended  book  was  entitled  ''  Emer- 
son's First  Part.  The  North  American  Arithmetic.  Part 
First,  For  Young  Learners.     By  Frederic  Emerson." 

That  before  the  publication  of  the  said  revised  and 
amended  book,  he  deposited  a  printed  copy  of  the  said  title 
thereof  in  the  Clerk's  oflUce  of  the  District  Court  of  the  said 
District  of  Massachusetts,  and  did,  within  three  months  from 
the  publication  thereof,  cause  to  be  delivered  a  copy  of  the 
same  book  to  the  said  Clerk,  and  did  also  give  information  of 
the  copy-right  thereof  being  secured,  by  causing  to  be  insert- 
ed in  the  several  copies  of  the  same,  on  the  pi^  immediately 
following  the  title  page  thereof,  the  following  words,  to  wit : 
"  Entered  according  to  Act  of  Congress,  in  the  year  1838, 
by  Frederick  Emerson,  in  the  Clerk's  office  of  the  District 

Court  of  the  District  of  Massachusetts." 

65» 
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That  the  purpose  of  both  the  said  editioDs  of  his  said  book, 
if  to  teach  children  the  elements  of  arithmetic,. and  that  the 
pbn  of  the  lessons  therein  contained  is  his  own  invention  ; 
and  that  in  the  execution  of  his  said  plan  he  has  arranged  a 
certain  set  of  tables,  in  the  form  of  lessons,  and  the  said 
Davies  and  Barnes,  in  the  construction  of  a  book,  hereinafter 
mentioned,  purporting  to  be  composed  by  the  said  Davies, 
have  adopted  the  same  arrangement,  and  the  same  tables, 
and  have  published  the  same  in  their  said  work,  hereinafter 
mentioned. 

And  the  said  Emerson,  in  his  said  book,  has  also  arranged 
a  gradation  of  examples  to  precede  each  table,  in  such  man- 
ner as  to  form,  with  the  table,  a  peculiar  and  symmetrical  ap- 
pearance of  each  page ;  and  the  said  Davies  and  Barnes,  in 
their  said  book,  have  adopted  the  same  arrangement,  giving 
the  Lessons  of  the  said  Davies's  book  a  similar  appearance, 
page  for  page,  to  those  of  the  said  Emerson's  book ;  and 
farther,  that  the  said  Emerson,  in  his  said  book,  illustrated 
hb  Lessons  by  attaching  to  each  example  unit  marks^  repre- 
senting the  numbers  embraced  in  the  example,  which  said 
method  of  illustration  is  his  own  invention ;  and  the  said 
Davies  and  Barnes  have  also,  in  the  said  book  of  the  said 
Davies,  adopted  this  method  of  illustration  in  divers  lessons 
contained  in  the  said  work. 

That  the  plaintiff  being  the  lawful  proprietor  of  the  said 
book  called  ^<  Emerson's  First  Part,"  and  the  said  copy-right 
thereof,  and  in  possession  of  the  same,  and  having  divers 
cc^ies  of  the  said  book  on  hand,  and  offered  for  sale  at  a 
reasonable  price,  and  always  having  had  on  hand  and  offered 
for  sale  at  a  reasonable  price,  a  sufficient  number  of  copies  of 
the  81  .id  book,  and  being  in  the  enjoyment  of  the  profits  of 
the  fame,  the  said  Charles  Davies  and  Albert  Barnes,  on  the 
20t|jday  of  February,  in  the  year  1843,  without  the  consent 
tmA  allowance  of  the  plaintiff,  exposed  to  sale  and  sold  fifty 
copies  of  the  said  work,  purporting  to  have  been  composed 
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by  the  said  Davies,  and  have,  at  divers  times,  before  aod  since 
that  day,  exposed  to  sale  and  sold  divers,  to  wit,  one  Uiousand 
copies  of  the  same  work,  and  still  have  on  hand,  and  offer  for 
sale,  copies  of  the  same ;  the  said  work  being  entitled  <<  First 
Lessons  in  Arithmetic,  designed  for  beginners.  By  Charles- 
Davies,"  which  said  last  mentioned  work,  in  divers  parts 
thereof,  is  adopted  from  the  book  first  above  mentioned,  com- 
posed by  the  plaintiff,  and  the  printing  and  selling  thereof, 
and  the  exposing  of  the  same  to  sale  are  infringements  of  the 
said  copy-right  of  the  plaintiff. 

And  the  said  Davies  and  Barnes,  at  the  time  of  making  such 
sales,  and  of  exposing  to  sale  the  said  copies  of  the  said  work 
of  the  said  Davies,  knew  that  the  plaintiff  was  the  author  and 
proprietor  of  the  said  ^<  Emerson's  First  Part,"  and  that  he  had 
the  copy-right  aforesaid,  and  they  knew  the  said  copies  by 
them  so  sold,  and  exposed  to  sale,  to  have  been  copied  from 
the  said  work  of  the  plaintiff;  and  knew  that  the  printing, 
exposing  to  sale,  and  selling  the  same,  without  the  consent  of 
the  plaintiff,  was  an  infringement  of  such  copy-right;  and 
knew  the  said  copies  by  them  so  sold  and  so  exposed  to  sale, 
to  have  been  printed  and  published  without  the  consent  of  the 
plaintiff. 

That  the  said  work  of  the  said  Davies  is  copied  and  pirated 
from  that  of  the  plaintiff,  and  is  an  infringement  of  the  plain- 
tiff's copy-right  in  the  particulars  hereinbefore  set  forth  and 
specified. 

That  in  consequence  of  the  said  Davies  and  Barnes  having 
so  exposed  to  sale  and  sold  the  said  work  of  the  said  Davies, 
the  sales  of  the  plaintiff's  book  have  been  hindered  and  ren- 
dered less  in  number  than  they  would  have  been  had  not  the 
said  Davies  and  Barnes  so  exposed  to  sale  and  sold  said  pirat- 
ed work. 

The  Bill  concludes  with  a  prayer  that  the  said  Davies  and 
Barnes  may  be  restrained  by  injunction  from  selling  or  expos- 
ing to  sale,  or  causing  or  being  any  way  concerned  in  the 
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selling  or  exposing  to  sale,  or  otherwise  disposing  of  any 
copies  of  the  said  Davies's  work ;  and  that  they  be  ordered  to 
render  an  account  of  the  copies  of  the  same  that  they  have 
sold,  and  to  pay  over  the  profits  of  such  sales  to  the  plaintiff ; 
and  that  they  be  ordered  to  surrender  and  deliver  up  to  the 
plaintiff  all  the  copies  of  the  said  Davies's  said  work  that 
they  have  on  hand,  and  they  be  ordered  and  decreed  to  pay 
to  the  plaintiff  his  costs  in  this  suit ;  and  that  the  plaintiff 
may  have  such  further  and  other  relief  in  the  premises,  as 
the  nature  and  circumstances  of  the  case  may  require. 

The  Answer  of  the  Defendants  stated  in  substance  as  fol- 
lows :  That  the  defendant,  Charles  Davies,  was  assiduously 
engaged  for  several  months  previous  to  the  month  of  Sep- 
tember, in  the  year  1840,  in  devising,  composing,  and  pre- 
paring for  publication  a  small  book  intended  for  the  use  of 
beginners  in  the  study  of  arithmetic,  and  to  precede  and  be 
studied  before  a  larger  and  fuller  work  on  arithmetic,  thereto- 
fore published  by  the  defendant  Charles  Davies,  and  which 
small  book  the  defendant,  Charles  Davies,  had  completed ; 
and  the  defendants  did  publish,  on  or  about  the  said  month 
of  September,  in  the  said  year  1840,  under  the  following  title, 
viz :  ^  First  Lessons  in  Arithmetic,  designed  for  beginners.' 

That  the  said  book  was  well  received  by  the  public,  and 
widely  circulated,  and  that  the  sale  and  circulation  thereof 
have  gradually  increased  from  that  time  to  the  present,  and 
largely  so  within  the  past  year.  That  the  defendant,  the  said 
Charles  Davies,  has  from  time  to  time,  since  the  first  publica- 
tion thereof,  corrected,  enlarged,  and  improved  the  same, 
which  corrections,  enlargements,  and  improvements  have  from 
time  to  time,  appeared  in  new  editions  of  the  said  book ;  but 
that  every  page  and  part  thereof  charged  by  the  said  com- 
plainant, in  his  said  bill  of  complaint,  to  have  been  copied  or 
taken  from  his  book  therein  mentioned,  was  published  in  the 
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first  edition  of  the  said  book,  composed  by  the  defendant, 
Davies,  and  has  remained  in  every  edition  thereof  unaltered. 
That  the  defendants  are  informed  and  believe,  and  state 
the  fact  to  be,  that  the  said  Emerson  knew  of  the  publication 
of  the  said  book  composed  ^by  the  defendant,  Davies,  and 
became  acquainted  with  the  contents  thereof  soon  after  the 
same  was  first  published ;  and  they  further  say,  that  he  never 
made  any  complaint  respecting  the  same  to  either  of  them, 
or  intimated  to  either  of  them  that  his,  the  said  complainant's 
copy-right  for  his  said  book,  had  been  invaded,  until  the  filing 
of  his  said  bill  of  complaint. 

That  neither  the  said  work  composed  by  the  defendant, 
Davies,  nor  any  part  thereof,  was  copied,  adopted  or  taken 
from  the  said  book  of  the  said  complainant,  or  any  part 
thereof. 

That  the  said  book  of  the  said  complainant  is  only  new 
and  distinguishable  from  other  books  on  the  same  subject 
previously  published  and  in  general  use,  in  the  following  par- 
ticular, viz :  adopting  the  representation  of  sensible  objects 
as  unit  marks,  and  by  such  marks  instead  of  the  unit  marks 
in  common  use,  illustrating  the  combinations  of  figures.  And 
this  the  said  complainant  has,  in  substance,  avowed  by  an 
endorsement  printed  or  caused  to  be  printed  by  him  on  the 
back  of  his  said  book,  in  the  following  words,  viz :  "  The 
plan  of  this  little  book  is  entirely  original  and  very  peculiar  ; 
the  lessons  are  illustrated  with  cuts  and  unit  marks,  and  are 
rendered  at  once  interesting  and  impressive.''  And  the  de- 
fendants further  say,  that  the  unit  marks  used  by  the  said 
complainant,  in  his  said  book,  and  which  do  not  represent 
sensible  objects,  and  are  used  by  the  defendant,  Davies,  in 
bis  said  book,  were  in  common  use  long  before  the  publica- 
tion of  the  complainant's  said  book,  and  thus  leaving  the  said 
complainant's  original  invention  to  consist  merely,  as  above 
stated,  in  adopting  the  representations  of  sensible  objects  for 
unit  marks. 
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That  the  book  of  the  defendant,  Charles  Davies,  does  in 
no  respect  adopt,  copy,  or  use  the  said  original  invention  of 
the  said  complainant,  he  having  in  no  instance  used  any  unit 
marks  representing,  or  with  the  intent  to  represent,  sensible 
objects. 

That  after  a  careful  consideration  of  the  allegations  con- 
tained in  the  complainant's  said  bill,  with  the  aid  and  advice 
of  their  counsel,  they  are  unable  to  determine  whether  the 
said  complainant  insists  that  the  defendant,  Charles  Da- 
vies,  has  adopted  anything  in  his  said  book,  which  the  said 
complainant  claims  to  be  original  in  his  ;  and  the  defendants, 
for  this  cause,  demur  to  the  complainant's  said  bill  of  com- 
plaint, and  claim  the  same  advantage  thereof  as  if  they  had 
in  form  demurred  to  the  said  bill  for  such  cause. 

That  if  the  said  complainant  is  understood  by  his  said  bill 
to  allege  that  ^'  the  plan  of  the  lessons  "  contained  in  his  said 
book,  and  which  he  claims  to  be  his  own  invention,  has  been 
adopted  by  the  defendant,  Charles  Davies,  in  his  said  book, 
then  the  defendants  further  answer  and  say,  that  such  plan 
alone  consists,  irrespective  of  using  the  representation 
of  sensible  objects  for  unit  marks,  in  the  combination  of 
numbers,  the  arrangement  of  these  combinations  and  the 
tables  of  numbers,  none  of  which  were  original  with  the  said 
complainant,  and  they  were  in  general  use  before  the  publica- 
tion of  his  said  work. 

That  if  the  said  complainant  is  understood  by  his  said  bill 
to  allege,  that  he  has  arranged'a  certain  set  of  tables  in  the 
form  of  lessons,  and  that  the  defendant,  Charles  Davies,  has 
in  his  said  book,  adopted  the  same  arrangement  of  the  same 
set  of  tables ;  then  the  defendants  further  answering,  say, 
that  the  same  arrangement  of  a  like  set  of  tables,  embracing 
the  same  combinations  of  numbers,  was  in  general  and  com- 
mon use  long  before  the  publication  of  the  complainant's  said 
book,  and  is  not  original  with  him,  nor,  as  the  defendants  un- 
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derstand  the  allegations  of  his  said  bill,  does  he  claim  the 
same  to  be  original  with  him. 

That  in  respect  to  the  similarity  alleged  by  the  complainant, 
in  his  said  bill  of  complaint,  to  exist  in  the  appearance  of 
certain  pages  of  his  book,  and  in  the  book  of  the  defendant, 
Davies ;  that  such  similarity  of  appearance,  if  it  do  exist, 
which  these  defendants  deny,  was  purely  accidental,  and  was 
not  intended,  expected,  or  desired  by  the  defendant,  Davies ; 
that  in  the  preparation  of  the  manuscript  for  his  said  work, 
he  made  no  arrangements  or  divisions  for  pages,  and  when 
the  same  was  completed,  he  handed  it  over  to  Richard 
Hobbs  of  Hartford,  in  the  State  of  Connecticut,  a  skilful 
compositor  and  stereotyper,  to  be  composed  and  stereotyped, 
with  a  general  direction  to  arrange  the  matter  of  the  book  in 
the  best  form,  and  without  any  instruction  or  intimation,  as 
to  what  he  should  put  upon  one  page  and  what  upon  another ; 
and  that  they  never  knew,  heard,  or  believed  that  any  such 
similarity,  as  is  stated  by  the  complainant,  in  his  said  bill  of 
complaint,  between  certain  pages  of  the  said  books,  (if  it  ex* 
isted  at  all),  existed,  or  that  the  said  complainant,  or  any 
other  person,  alleged  that  any  such  similarity  existed,  until 
after  the  filing  of  the  said  bill  of  complaint;  and  the  defend- 
ants are  informed  by  the  said  Richard  Hobbs,  and  believe  the 
information  to  be  true,  that  he  arranged  the  matter  of  the  said 
book  of  the  defendant,  Davies,  according  .  to  his  own  taste 
and  judgment,  without  copying  from,  and  without  reference 
to,  the  said  book  of  the  said  complainant ;  and  which  book 
the  said  Richard  Hobbs  never  saw  until  after  he  had  com- 
posed, stereotyped,  and  the  defendants  had  published  the  said 
work  of  the  defendant,  Davies. 

That  the  location  of  neither  the  examples  nor  the  tables, 
on  particular  parts  of  the  pages,  forms  any  part  of  the  plan  or 
design  of  the  said  book  of  the  defendant,  Davies.  And 
neither  the  value  nor  utility  thereof,  in  any  respect,  depends 
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upon  the  location  of  such  examples  or  tables,  or  upon  any 
appearance  given  to  the  pages  by  such  location  thereof. 

That  the  gradation  of  examples  to  precede  each  table, 
mentioned  by  the  said  complainant,  is  not  new  or  original  with 
him,  and  the  same  was  in  general  use  before  the  publication 
of  the  complainant's  said  book ;  nor  is  the  same  claimed  by 
the  said  complainant  to  be  original  with  him,  as  these  defend- 
ants understand  his  said  bill  of  complaint. 

That  illustrating  lesssons  in  arithmetic  by  attaching  to  each 
example  unit  marks,  representing  the  numbers  embraced  in 
the  example,  is  not  the  invention  of  the  said  complainant,  as 
is  incorrectly  alleged  by  him,  the  same  having  been  in  general 
and  common  use  before  the  publication  of  the  said  book  of 
the  said  complainant. 

And  the  defendants  finally  deny,  that  they  have  infringed 
the  said  copy-right  of  the  said  complainant,  by  printing  or 
selling  or  exposing  to  sale,  the  said  book  composed  by  the 
defendant,  Davies;  and  they  pray  to  be  dismissed  from  this 
Honorable  Court,  with  their  reasonable  costs  and  charges  to 
be  paid  by  the  said  complainant. 

The  general  replication  having  been  filed  and  the  evidence 
taken,  the  cause  was  set  down  for  a  hearing  at  this  term,  and 
was  argued  by  George  T.  Curtis  and  John  Pickering  for  the 
plaintiff,  and  by  Ivers  J.  Austin  and  Samuel  A.  Foot  (of  New 
York)  for  the  defendants. 

For  the  plaintifl"  the  following  points  were  made, — 
I.     That  the  book  of  the  plaintiff  is  the  subject  of  a  copy- 
right, and  that  his  copy-right  protects  the  following  parts  and 
features  of  his  said  book,  which  he  claims  to  be  new  and 
original. 

1st.  The  plans  of  the  lessons,  in  which  each  set  of  examples 
is  recapitulated  in  an  abstract  table,  the  whole  forming  a  con- 
nected lesson. 
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2nd.  The  plan  of  arranging  these  lessons  with  a  gradation  of 
examples^  each  lesson  upon  a  separate  page,  so  ap  to  form  a 
peculiar  symmetrical  page,  attractive  to  the  eye  of  the  pupil, 
and  not  requiring  his  attention  to  be  withdrawn  from  that 
page  in  order  to  acquire  the  whole  lesson. 

3rd.  A  method  of  illustrating  the  addition  of  numbers  by 
means  of  unit  marks  printed  in  immediate  connection  with  each 
question,  problem,  or  example,  and  so  arranged  as  to  furnish  to 
the  eye  of  the  pupil  an  immediate  sensible  illustration,  and  es- 
tablish in  his  mind  a  clear  conception  of  the  quantity  of  numbers. 

II.  That  the  defendants  have  violated  the  copy-right  of 
the  plaintiff,  in  all  the  foregoing  parts  and  features  of  his  said 
book,  in  the  use  of  the  same  plans  and  methods  of  illustra- 
tion. 

III.  That  the  defendant,  Davies,  had,  in  fact,  seen,  and  did, 
in  fact,  so  follow  and  imitate  the  plaintiff's  book,  and  that  he 
has, 

1st.  Produced  and  published  a  book  which  is  so  closely  an 
imitation  of  the  plaintiff's,  as  to  impair  the  value  of  the 
plaintiff's  copy-right  by  force  of  the  similarity ;  and, 

2nd.  That  he  has  imitated  and  followed  the  plaintiff 'shook 
in  the  particulars  above  mentioned,  without  drawing  the  same 
from  any  common  sources ;  and  the  plaintiff  denies  that  such 
common  sources  exist. 

And  the  plaintiff,  under  the  points  aforesaid,  will  rely  upon 
and  refer  to  the  several  passages  in  the  plaintiff's  and  defend- 
ant's books  mentioned  in  the  bill,  on  page  6  of  the  printed 
record. 

For  the  defendants  the  following  points  were  made. 

I.  The  plaintiff's  book  contains  nothing  new  or  original  ex- 
cept the  use  of  pictures  of  visible  objects  for  unit  marks. 

II.  Illustrating  lessons  in  Arithmetic,  -by  attaching  to  the 
example  unit  marks  representing  the  numbers  embraced  in 
the  example,  is  not  the  invention  of  the  plaintiff. 
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III.  The  form  and  appearance  of  the  pages  in  the  defend- 
ant's bookj  were  not  copied  from  the  plaintiff's  book^  and 
whatever  resemblance  there  is  between  them  is  owing  to  other 
causes. 

IV.  The  plaintiff  has  not  stated  his  <<  plan  of  lessons/'  which 
he  claims  as  his  invention,  with  sufficient  certainty  to  entitle 
him  to  relief  respecting  it. 

V.  The  plaintiff's  plan  of  lessons,  whatever  it  may  be  con- 
sidered to  be,  is  not  new ;  independent  of  his  use  of  pic- 
tures of  senile  objects  for  unit  marks. 

STORY,  J.  This  cause  has  been  argued  with  great  abil- 
ity, and  with  great  fullness  of  the  examination  of  the  evi- 
dence. The  merits  of  the  case,  however,  seem  to  me  to 
depend  mainly,  if  not  altogether,  upon  two  points.  First, 
whether  the  plaintiff's  book  contains  any  thing  new  and  orig- 
inal, entitling  him  to  a  copy-right.  Secondly,  whether,  if  the 
the  plaintiff  has  a  title  by  copy-right,  the  defendants  have  in- 
fringed that  copy-right  by  the  book  published  by  them,  or,  as 
it  is  technically  expressed,  whether  they  have  printed  the 
work  of  the  plaintiff. 

Upon  the  first  question,  at  least,  upon  the  evidence  in  the 
case,  there  does  not  appear  to  me  to  be  any  reasonable  ground 
of  doubt.  The  book  of  the  plaintiff  is,  in  my  judgment,  new 
and  original,  in  the  sense  in  which  those  words  are  to  be  un- 
derstood in  cases  of  copy-right.  The  question  is  not,  wheth- 
er the  materials  which  are  used  are  entirely  new,  and  have 
never  been  used  before ;  or  even  that  they  have  never  been 
used  before  for  the  same  purpose.  The  true  question  b, 
whether  the  same  plan,  arrangement  and  combination  of  ma- 
terials have  been  used  before  for  the  same  purpose  or  for  any 
other  purpose.  If  they  have  not,  then  the  plaintiff  is  entitled 
to  a  copy-right,  although  he  may  have  gathered  hints  for  his 
plan  and  arrangement,  or  parts  of  his  plan  and  arrangement, 
from  existing  and  known  sources.  He  may  have  borrowed 
much  of  his  materials  from  others,  but  if  they  are  combined 
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in  a  difTerent  manner  from  what  was  in  use  before,  and  a  for-' 
tiorii  if  his  plan  and  arrangement  are  real  improvements  upon 
the  existing  modes,  he  is  entitled  to  a  copy-right  in  the  book 
embodying  such  improvement.^  It  is  true,  that  he  does  not 
thereby  acquire  the  right  to  appropriate  to  himself  the  materials 
which  were  common  to  all  persons  before,  so  as  to  exclude 
those  persons  from  a  future  use  of  such  materials ;  but  then 
they  have  no  right  to  use  such  materials  with  his  improve- 
ments superadded,  whether  they  consist  in  plan,  arrangement 
or  illustrations,  or  combinations;  for  these  are  strictly  his 
own.  A  man  who  constructs  a  new  machine,  is  entitled  to  a 
patent  therefor,  if  the  combination  and  arrangements  thereof 
are  new  and  his  own  invention,  although  he  uses  old  materials 
and  old  mechanical  apparatus  and  powers  in  constructing  such 
machine.  He  may  use  wheels,  or  levers,  or  screws,  or  toggle- 
joints,  or  cranks,  or  any  other  known  modes  of  accomplish- 
ing given  mechanical  ends,  if  he  combines  them  in  a  new  man- 
ner, and  thus  produces  a  beneficial  result.  The  steam-engine, 
the  steam-boat,  the  cut-nail  machine,  the  card  machine,  the 
grooving  machine,  are  all  but  new  combinations  of  old  mate- 
rials, old  processes,  and  old  mechanical  powers  and  appara- 
tus. 

In  truth,  in  literature,  in  science  and  in  art,  there  are,  and 
can  be,  few,  if  any,  things,  which,  in  an  abstract  sense,  are 
strictly  new  and  original  throughout.  Every  book  in  litera- 
ture, science  and  art,  borrows,  and  must  necessarily  borrow, 
and  use  much  which  was  well  known  and  used  before.  No 
man  creates  a  new  language  for  himself,  at  least  if  he  be  a 
wise  man,  in  writing  a  book.  He  contents  himself  with  the 
use  of  language  already  known  and  used  and  understood  by 
others.  No  man  writes  exclusively  from  his  own  thoughts, 
unaided  and  uninstructed  by  the  thoughts  of  others.  The 
thoughts  of  every  man  are,  more  or  less,  a  combination  of 
what  other  men  have  thought  and  expressed,  although  they 
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may  be  modified,  exalted,  or  improved  hj  his  own  genios  or 
reflection.  If  no  book  could  be  the  subject  of  copy-right 
which  was  not  new  and  original  in  the  elements  of  which  it 
is  composed,  there  could  be  no  ground  for  any  copy-right  ia 
modern  times,  and  we  should  be  obliged  to  ascend  very  high, 
even  in  antiquity,  to  find  a  work  entitled  to  such  emin- 
ence. Virgil  borrowed  much  from  Homer ;  Bacon  drew  from 
earlier  as  well  as  contemporary  minds ;  Coke  exhausted  all  the 
known  learning  of  his  profession  ;  and  even  Shakespeare  and 
Milton,  so  justly  and  proudly  our  boast  as  the  brightest  origi- 
nals, would  be  found  to  have  gathered  much  from  the  abun- 
dant stores  of  current  knowledge  and  classical  studies  in  their 
days.  What  is  La  Place's  great  work,  but  the  combination 
of  the  processes  and  discoveries  of  the  great  mathematicians 
before  his  day,  with  his  own  extraordinary  genius  ?  What 
are  all  modern  law  books,  but  new  combinations  and  arrange- 
ments of  old  materials,  in  which  the  skill  and  judgment  of 
the  author  in  the  selection  and  exposition  and  accurate  use  of 
those  materials,  constitute  the  basis  of  his  reputation,  as  well 
as  of  his  copy-right  ?  Blackstone's  Commentaries  and  Kent's 
Commentaries  are  but  splendid  examples  of  the  merit  and 
value  of  such  achievements. 

In  truth,  every  author  of  a  book  has  a  copy-right  in  the 
plan,  arrangement  and  combination  of  his  materials,  and  in 
his  mode  of  illustrating  his  subject,  if  it  be  new  and  original 
in  its  substance.  Sir  John  Leach,  in  BarfieU  v.  Nichobanj 
(2  Sim.  and  Stu.  1,  6,)  recognised  this  doctrine  in  its  fullest 
extent ;  and  there  stated,  that  a  copy-right  might  well  be  tak- 
en where  the  composition  is  either  new,  or  there  is  a  new 
arrangement  thereof.  Nay,  the  right  to  a  copy-right  goes 
much  farther.  A  man  has  a  right  to  a  copy-right  in  a  trans- 
lation, upon  which  he  has  bestowed  his  time  and  labor.  To 
be  sure,  another  man  has  an  equal  right  to  translate  the  origi- 
nal work,  and  to  publish  his  translation  ;  but  then  it  must  be 
his  own  translation  by  his  own  skill  and  labor ;  and  not  the 
mere  use  and  publication  of  the  translation  already  made  by 
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another.^  A  maa  has  a  right  to  the  copy-right  of  a  map  of  a 
state  or  country,  which  lie  has  surveyed  or  caused  to  be  com- 
piled from  existing  materials,  at  his  own  expense,  or  skill,  or 
labor,  or  money.  Another  man  may  publish  another  map  of 
the  same  state  or  country,  by  using  the  like  means  or  mate- 
rials, and  the  like  skill,  labor  and  expense.  But  then  he  has 
no  right  to  publish  a  map  taken  substantially  and  designedly 
from  the  map  of  the  other  person,  without  any  such  exercise 
of  skill,  or  labor,  or  expense.  If  he  copies  substantially  from 
the  map  of  the  other,  it  is  downright  piracy ;  although  it  is 
plain  that  both  maps  must,  the  more  accurate  they  are,  ap- 
proach nearer  in  design  and  execution  to  each  other.^  He, 
in  short,  who  by  his  own  skill,  judgment  and  labor,  writes  a 
new  work,  and  does  not  merely  copy  that  of  another,  is  enti- 
tled to  a  copy-right  therein ;  if  the  variations  are  not  merely 
formal  and  shadowy,  from  existing  works.  He,  who  con- 
structs by  a  new  plan,  and  arrangement,  and  combination  of 
old  materials,  in  a  book  designed  for  instruction,  either  of  the 
young,  or  the  old,  has  a  title  to  a  copy-right,  which  cannot 
be  displaced  by  showing  that  some  part  of  his  plan,  or 
arrangement  or  combination,  has  been  used  before. 

The  case  of  Gray  v.  Ruiselly  (1  Story  R.  11,)  affords 
a  strong  illustration  of  the  doctrine,  as  that  was  a  case  con- 
fessedly of  a  mere  improvement  of  an  old  work,  Adams's  Lat- 
in Grammar,  a  subject  that  had  been  discussed  and  treated  in 
many  hundred  works,  and  in  which  little  more  could  be  done 
than  to  arrange  the  materials  upon  a  new  plan,  or  in  a  new 
combination,  with  additional  illustrations  and  initial  remarks. 
Yet  the  Court  held  it  clearly  to  be  the  subject  of  a  copy-right ; 
and  from  the  doctrine  therein  stated  I  feel  not  the  slightest 
inclination  to  depart.  It  was  upon  the  like  ground  that  an 
action  has  been  held  to  lie  for  the  recovery  of  damages  for 

1  IFyatt  V.  BoTfuirvI,  3  Vee.  &  Beam.  77. 

»  MaUituwm  v.  Shekdaie,  13  Yes.  970;  JfUkinB  v.  Mcen,  17  Yes.  421^. 
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pirating  the  new  corrections  and  additions  to  an  old  work, 
(the  Itinerancy  of   England.)       Upon  that  occasion,  Lord 
Kenyon  said  :  "  the  Courts  of  Justice  have  been  long  labor- 
ing under  an  error,  if  an  author  have  no  copy-right  in  any 
part  of  a  book,  unless  he  have  an  exclusive  right  to  the  whole 
book."^     Another  illustration  may  be  found  in  the  cases  of 
histories  and  dictionaries,  as  stated  by  Lord  Mansfield  in  <SSci^e 
V.  Moore,  (1  East,  R.  361,  note.)     **  In  the  first,  a  man  may 
give  a  relation  of  the  same  facts,  and  in  the  same  order  of 
time ;  in  the  latter,  an  interpretation  is  given  of  the  identical 
same  words.     But  he  must  not  servilely  copy  the  words  of 
another  on  either  subject.     An  author  has  as  much  right  in 
his  plan,  and  in  his  arrangements,  and  in  the  combination  of 
his  materials,  as  he  has  in  his  thoughts,  sentiments,  opinions, 
and  in  his  modes  of  expressing  them.    The  former  as  well  as 
the  latter  may  be  more  useful  or  less  useful  than  those  of  an- 
other author ;  but  that,  although  it  may  diminish  or  increase 
the  relative  values  of  their  works  in  the  market,  is  no  ground 
to  entitle  either  to  appropriate  to  himself  the  labor  or  skill  of 
the  other,  as  embodied  in  his  own  work. 

It  is  a  great  mistake  to  suppose,  because  all  the  materials  of 
a  work  or  some  parts  of  its  plan  and  arrangements  and  modes 
of  illustration,  may  be  found  separately,  or  in  a  different  form, 
or  in  a  different  arrangement,  in  other  distinct  works,  that 
therefore,  if  the  plan  or  arrangement  or  combination  of  these 
materials  in  another  work  is  new,  or  for  the  first  time  made, 
the  author,  or  compiler,  or  framer  of  it,  (call  him  which  you 
please,)  is  not  entitled  to  a  copy-right.  The  reverse  is  the 
truth  in  law,  and,  as  I  think,  in  common  sense  also.  It  is  not, 
for  example,  in  the  present  case,  of  any  importance  that  the 
illusti^ting  of  lessons  in  Arithmetic  by  attaching  unit  marks 
representing  the  numbers,  embraced  in  the  example,  may  be 
foriued  by  dots  in  Wallis's  Opera  Mathematica,  (p.  28) ;  or 


I  See  also  Tnuler  y.  Murray,  &  Toruon  v.  Wtdker,  cited  in  1  East, 
360, 361,  and  notes. 
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in  Colburn's  Arithmetic  in  the  form  of  upright  linear  marks, 
in  a  pamphlet  detached  from  the  main  work.     That  is  not 
what  the  plaintiff  purports  to  found  his  copy-right  upon.     He 
does  not  claim  the  first  use  or  invention  of  unit  marks  for  the 
purpose  above  mentioned.     The  use  of  these  is  a  part  of  and 
included  in  his  plan ;  but  it  is  not  the  whole  of  his  plan. 
What  he  does  claim  is,  1.    The  plan  of  the  lessons  in  his 
Book ;  2.  The  execution  of  that  plan  in  a  certain  arrange- 
ment of  a  set  of  tables  in  the  form  of  lessons  to  illustrate 
those  lessons ;    3.    The  gradation  of  examples  to  precede 
each  table  in  such  manner  as  to  form  with  the  table  a  pecu* 
liar  and  symmetrical  appearance  of  each  page ;  4.  The  illus- 
tration of  his  lessons  by  attaching  to  each  example  unit  marks 
representing  the  numbers  embraced  in  the  example.     It  is, 
therefore,  this  method  of  illustration  in  the  aggregate  that  he 
claims  as  his  invention,  each  page  constituting  of  itself  a  com- 
plete lesson ;  and  he  alleges  that  the  defendants  have  adopted 
the  same  plan,  arrangement,  tables,  gradation  of  examples  and 
illustrations  by  unit  marks,  in  the  same  page,  in  imitation,  of 
the  plaintiff's  book,  and  in  infringement  of  his  copy-right, 
and,  in  confirmation  of  this  statement,  he  refers  to  divers  pages 
of  his  own  book  in  comparison  with  divers  pages  of  the  book 
of  the  defendants.     Now,  I  say  that  it  is  wholly  immaterial 
whether  each  of  these  particulars,  the  arrangement  of  the 
tables  and  forms  of  the  lessons,  the  gradation  of  the  examples 
to  precede  the  tables,  the  illustration  of  the  examples  by  unit 
marks,  had  each  existed  in  a  separate  form  in  different  and 
separate  works  before  the  plaintiff's  work,  if  they  had  never 
been  before  united  in  one  combination  or  in  one  work,  or  on 
one  page  in  the  manner  in  which  the  plaintiff  has  united  and 
connected  them.     No  person  had  a  right  to  borrow  the  same 
plan,  and  arrangement,  and  illustrations,  and  servilely  to  copy 
them  into  any  other  work.    The  same  materials  were  cer- 
tainly open  to  be  used  by  any  other  author,  and  he  would  be 
at  liberty  to  use  unit  marks  and  gradations  of  examples  and 
tables  and  illustrations  of  the  lessons,  and  to  place  them  in 
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the  same  page.  But  he  could  not  be  at  liberty  to  transcribe 
the  very  lessons  and  pages  and  examples  and  illustrations  of 
the  plaintiff,  and  thus  to  rob  htm  of  the  fruits  of  his  induatry, 
bis  skilly  and  his  expenditures  of  time  and  money. 

I  have  dweh  the  more  upon  this  point,  because  it  seems  to 
me  that  some  of  the  learned  witnesses,  whose  evidence  is  in 
the  case,  have  entirely  misunderstood  the  hiw  upon  this  sub- 
ject ;  and  some  portiona  of  the  argument  at  the  bar  seem  to 
me  to  have  proceeded  upon  an  equally  inadmissible  ground, 
that  if  none  of  the  materials  of  the  plaintiff's  book  were 
Dew,  or  invented  by  him,  that  new  combinations  or  arrange- 
ments, or  illustrations  of  the  old  materials  would  give  a  titie 
to  a  copy-right.  My  judgment  is  far  otherwise ;  and  as  fiir 
as  the  evidence  in  this  case  goes,  it  is  clear  to  my  mind,  that 
the  plaintiff  has  a  good  copy-right  in  his  book ;  that,  taking 
his  plan,  arrangements,  lessons,  examples  and  illustrations,  as 
a  whole,  they  are  not  to  be  found  combined  in  any  former 
wcMrk.  I  must  confess,  that  it  strikes  me  that  the  plaintiff's 
method  is  a  real  and  substantial  improvement  upon  all  the  works 
which  had  preceded  his,  and  which  have  been  relied  on  in  the 
evidence ;  but  whether  to  be  better  or  worse  is  not  a  material  in- 
quiry in  this  case.  If  worse,  his  work  will  not  be  used  by  the 
community  at  laige ;  if  better,  it  is  very  likely  to  be  so  used. 
But  either  way,  be  is  entided  to  his  copy-right,  Valert  qwm- 
tum  valere  potest. 

The  second  question  is  the  real  and  important  question  in 
the  cause ;  and  certainly  it  is  not  without  its  difliculties.  It 
lalls  within  that  class  of  cases,  where  the  diflferences  between 
different  wori^s  are  of  such  a  natore,  that  one  is  somewhat  at 
a  loss  to  say,  whether  the  differences  are  formal  or  substantial ; 
whether  they  indicate  a  resort  to  the  same  common  sources  to 
compile  and  compose  them,  or  one  is  (as  it  were)  uno  JUttu 
borrowed  from  the  other,  without  the  employment  of  any  re- 
search or  skill,  with  the  disguised  but  still  apparent  intention 
to  appropriate  to  one  what  in  truth  belongs  exclusively  to  the 
other,  and  with  no  other  labot  than  that  of  mere  transcription, 
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with  such  omissions  or  additions  as  may  serve  merely  to  veil 
the  piracy.  It  is  like  the  case  of  patented  inventions  in  art 
or  machinery,  where  the  resemblances  or  diversities  between 
the  known  and  the  unknown,  and  between  invention  and 
imitation,  are  so  various  or  complicated,  or  minute  or  shad- 
owy, that  it  is  exceedingly  difficult  to  say  what  is  new  or  not, 
or  what  has  been  pirated  and  what  is  substantially  different. 
The  approaches  on  either  side  may  be  almost  infinitely  varied, 
and  the  identity  or  diversity  sometimes  becomes  almost  evan- 
escent. In  many  cases,  the  mere  inspection  of  a  work  may  at 
once  betray  the  fact  that  it  is  borrowed  from  another  author 
with  merely  formal  or  colorable  omissions  or  alterations.  In 
others,  again,  we  cannot  affirm  that  identity  in  the  appearance 
or  use  of  the  materials  is  a  sufficient  and  conclusive  test  of 
piracy,  or  that  the  one  has  been  fraudulently  or  designedly 
borrowed  from  the  other.  Take  the  case  for  example  (already 
referred  to)  of  two  maps  of  a  city,  a  county  or  a  country.  We 
cannot  predicate  that  the  one  is  a  piracy  from  the  other,  sim- 
ply, because  their  external  appearance  is  in  nearly  all  respects 
the  same,  with  or  without  some  additions  or  alterations  or 
omissions.  Take  the  case  of  two  engravings  copied  from  the 
same  picture,  or  two  pictures  of  natural  objects  by  different 
artists ; — it  would  not  be  practicable,  in  many  cases,  from  the 
mere  inspection  of  them  and  their  apparent  identity,  to  say, 
that  the  one  was  a  transcript  of  the  other.  It  would  be  ne- 
cessary to  resort  to  auxiliary  and  supplementary  evidence  to 
establish  the  btci  either  way. 

And  this  leads  me  to  remark,  that  the  Bill  directly  charges 
"  That  the  said  work  of  the  defendant  Davies  is  copied  and 
pirated  from  that"  of  the  plaintiff,  and  is  an  infringement  of 
his  copy-right  in  the  particulars  set  forth  in  the  BiU.  These 
particulars  we  shall  have  occasion  hereafter  to  consider.  The 
defendant,  Davies,  in  his  answer,  alleges  from  his  own  knowl- 
edge, and  the  other  defendant  Barnes  alleges  from  informa- 
tion and  belief,  ^<  That  neither  the  said  work  composed  by  the 
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defendant  Davies,  nor  any  part  thereof^  is  copied,  adopted  or 
taken  from  the  said  Book  of  the  said  complainant,  or  any  part 
thereof.^'  Now  this  part  of  the  answer,  being  directly  respon- 
sive to  the  charge  made  in  the  Bill,  is  positive  evidence  of  the 
fact  for  the  defendants,  unless  it  is  overcome  by  the  dear 
testimony  of  two  witnesses,  or  of  one  witness  and  equivalent 
circumstances.  In  short,  the  true  exposition  of  this  rule  in 
Eqvity  is,  that  where  the  Answer  is  responsive  to  the  charge 
in  the  Bill,  it  is  to  be  taken  as  true,  unless  its  credibility  is  im- 
peached in  such  a  manner  as  renders  it  unsafe  and  improper 
to  place  confidence  in  it ;  and  this  may  be  by  direct  testi- 
mony, or  by  circumstantial  evidence  sufficient  to  overthrow 
its  credibility. 

It  has  been  suggested  at  the  Bar,  and  it  is  a  suggestion  not 
without  weight,  that  the  Answer  of  the  defendants  no  where 
denies,  that  Davies  had  seen  the  plaintiff's  Book  before  his 
own  was  compiled  and  published.  The  omission  of  such 
denial  would  have  been  more  stringent  if  the  Bill  had  con- 
tained any  interrogatory  pointed  directly  to  the  fact  that 
Davies  had  seen  it.  Not  containing  any  such  interrogatory, 
the  attention  of  the  defendants  may  not  have  been  drawn  to 
the  importance  of  such  a  denial,  if  it  could  be  correctly  made. 
Still,  as  the  book  of  Emerson  was  published  in  1829,  and  bad 
a  wide  circulation,  and  that  of  Davies  was  not  published  until 
1840,  the  natural  inference  certainly  is,  that,  composing  a 
book  on  the  same  subject,  for  the  same  professed  object,  the 
instruction  of  beginners  in  Arithmetic,  he  should,  considering 
Ms  local  position  in  New  York,  have  examined  all  the  existing 
works  published  and  on  sale  in  the  neighboring  States  upon 
the  same  subject.  I  rather  incline,  therefore,  to  think,  that^ 
under  all  the  circumstances,  it  must  be  taken  as  a  fact  by  the 
Court,  that  Davies,  when  he  compiled  his  work,  had  seen  and 
read  that  of  Emerson.  But  then  this  circumstance  does  not 
necessarily  displace  the  substance  of  the  Answer  to  the  charge 
in  the  Kll.     It  may  be  true,  that  Davies  had  seen  and  read 
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Emerson's  book,  and  yet  that  he  may  not  have  cq»ed  or 
adopted  or  taken  any  part  of  it  from  that  of  Emerson ;  but 
from  common  sources  open  to  all  authors  and  compilers.  It 
should  be  added  that  the  Answer  expressly  alleges  that  the 
similarity  of  appearance  between  certain  pages  of  the  two 
books  alleged  in  the  Bill,  "  if  such  similarity  of  appearance 
do  exist,  which  the  defendants  deny,  was  purely  accidental 
and  was  not  intended,  expected  or  desired  by  this  defendant, 
Davies.'^  There  is  some  eyidence  that  the  arrangement  of 
the  whole  matter  of  one  lesson  on  one  and  the  same  page  was 
the  act  of  the  stereotyper,  and  was  afterwards  adopted  by 
Davies.  But  the  stereotyper  did  not  change  the  arrangement 
by  Davies  of  the  matter  of  each  lesson ;  and  if  that  matter 
had  been  on  different  pages,  and  yet  it  had  been  a  mere  trao- 
script  from  Emereon's  book,  it  would  have  been  a  clear  inva- 
sion of  his  copy-righL  The  question  is  not  in  what  part  of 
one  or  more  pages  the  matter  is  found,  but  whether  it  is  bor- 
rowed or  pirated  from'  the  plaintiff,  without  any  substantial 
alteration  or  difference.  In  truth,  however,  the  placing  each 
lesson  in  one  and  the  same  page,  having  been  finally  accepted 
and  acted  upon  by  Davis,  binds  him  just  as  much  as  if  he  bad 
originally  authorized  or  directed  it. 

The  case,,  therefore,  comes  back  at  last  to  the  naked  con- 
sideration, whether  the  book  of  Davies,  in  the  parts  complained 
of,  has  been  copied  substantially  from  that  of  Emerson,  or  not 
It  is  not  sufficient  to  show,  that  it  may  have  been  suggested  by 
Emerson's,  or  that  some  parts  and  pages  of  it  have  resem- 
blances,  in  method  and  details  and  illustrations,  to  Emerson's. 
It  must  be  further  shown,  that  the  resemblances  in  those  parts 
and  pages  are  so  close,  so  full,  so  uniform,  so  striking,  as  fair- 
ly to  lead  to  the  conclusion  that  the  one  is  a  substantial  copy 
of  the  other,  or  mainly  borrowed  from  it.  In  short,  that  there 
is  substantial  identity  between  them.  A  copy  is  one  thing, 
an  imitation  or  resemblance  another.  There  are  many  imi- 
tations of  Homer  in  the  iEneid ;  but  no  one  would  say  that 
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the  one  was  a  copy  from  the  other.  There  may  be  a  strong 
likeness  without  an  identity ;  and  as  was  aptly  said  by  the 
learned  counsel  for  the  plaintiff  in  the  close  of  his  argument, 
Fades  non  omnU^us  una,  non  diversa  tamefiy  qualem  debet  esse 
sororwn.  The  question  is,  therefore,  in  many  cases,  a  very 
nice  one,  what  degree  of  imitation  constitutes  an  infringe- 
ment of  the  copy-right  in  a  particular  work.  It  is  very  clear 
that  any  use  of  materials,  whether  they  are  figures  or  draw- 
ings, or  other  things  which  are  well  known  and  in  common 
use,  is  not  the  subject  of  a  copy-right,  unless  there  be  some 
new  arrangement  thereof.  Still,  even  here,  it  may  not  al- 
ways follow,  that  any  person  has  a  right  to  copy  the  figures, 
drawings,  or  other  things,  made  by  another,  availing  himself 
solely  of  his  skill  and  industry,  without  any  resort  to  such 
common  source.  A  striking  case  to  illustrate  the  first  part  of 
this  proposition,  is  Barfield  v.  NichoUon^  (2  Sim.  and  Stu. 
R.  I,  6.)  There,  the  question  was  whether  a  work  called  the 
Practical  Builder,  was  an  improvement  upon  the  Architectur- 
al Dictionary,  both  works  having  been  compiled  by  the  same 
gentleman,  Mr.  Nicholson,  and  both  being,  plainly,  on  the 
same  subject,  the  science  of  Architecture  and  the  art  of  Build- 
ing. On  that  occasion.  Sir  John  Leach  (the  vice-chancellor) 
said :  ^^  The  Architectural  Dictionary,  and  The  Practical 
Builder,  are  plainly  both  works  upon  the  same  subjects,  name- 
ly, the  science  of  Architecture  and  the  art  of  Building.  The 
question  is,  whether  the  latter  work  is  a  piracy  upon  any  part 
of  the  former  work,  which  the  author  of  that  work  had  a  right 
to  claim  as  his  own  property,  in  respect  that  it  was  his  own 
composition. 

*^  Composition  is  either  in  new  matter  or  new  arrangement. 
The  arrangement  in  the  two  works  is  altogether  different  In 
The  Architectural  Dictionary,  the  information  is  scattered 
through  the  whole  work,  under  the  head  of  each  particular 
term  of  science  or  art,  arranged  in  alphabetical  order :  in  the 
Practical  Builder^  the  information  is  conveyed  in  the  connect- 
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ed  form  of  a  treatise.  If  there  be  piracy  here,  it  must  be 
piracy  of  the  matter  of  The  Architectural  Dictionary.  The 
general  answer  of  the  defendant  is,  that  The  Practical  Build- 
er was  conceived  and  planned  by  him  as  a  speculation  on  his 
own  account,  and  that  be  employed  various  artists  in  the  exe* 
cation  of  this  work,  and,  among  others,  Nicholson  and  bis 
son ;  and  especially  in  the  plates ;  and  that  he  paid  for  every 
thing  as  original  design ;  and  that,  if  it  be  a  piracy,  he  is 
himself  imposed  upon. 

"  The  Practical  Builder,  as  far  as  published,  consists  of 
forty-six  plates ;  and  the  affidavits  allege  that  thirteen  of  these 
plates  contain  one,  two,  three  or  four  figures,  which  are  imita- 
tions of  figures  contained  in  The  Architectural  Dictionary ; 
and  the  particular  figures  are  pointed  out  in  the  aflidavits. 
The  entire  resemblance  of  these  figures,  though  in  some  in- 
stances denied,  is  generally  admitted  ;  but  it  is  said,  this  re- 
semblance is  no  proof  of  imitation.  The  figures  of  Geometry 
must  necessarily  resemble  each  other  in  all  works ;  and,  in  a 
great  degree,  this  applies  to  the  figures  of  architecture  or 
building,  where  they  are  descriptions  of  things  in  use,  as,  for 
instance,  in  one  of  the  articles,  roofs.  Where  two  works 
describe  the  figures  of  roofs  in  use,  they  must  necessarily 
produce  resembling  figures.  And  the  defendant  then  proceeds 
to  show,  that  the  figures  used  in  his  plates,  supplied  by  the 
Nicholsons,  are  ont,  in  fact,  piratical  copies  of  the  plaintiff's 
works.  The  defendant  does  not  deny  (what  could  not  be 
denied)  that  if  the  Nicholsons,  whom  he  employed,  piratically 
copied  these  figures  from  the  plaintiff's  work,  that  he  is  bound 
by  their  acts,  as  the  acts  of  his  agents,  and  that  piracy  in  the 
Nicholsons  is  piracy  in  him. 

**  As  to  those  figures  in  which  he  admits  resemblance,  be 
says  there  is  not  one  of  them,  which  was  not  given  to  the 
public  in  some  or  many  works  prior  to  The  Architectural 
Dictionary ;  that  some  of  these  prior  works  were  the  works 
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of  Nicholson  himself,  as  the  articles  of  Architecture  in  Rees's 
Cyclopedia,  and  the  same  articles  in  Brewster's  Encyclopedia, 
and  the  Carpenter's  Guide,  published  in  1792.  And  he  says 
further,  that  not  only  were  these  figures  eitant  prior  to  The 
Architectural  Dictionary,  but  that  the  Nicholsons  had  not, 
in  fact,  recourse  to  The  Architectural  Dictionary  for  them, 
nor  to  any  materials  collected  for  The  Architectural  Dic- 
tionary. Upon  reference  to  the  prior  publications,  it  ia 
proved  to  be  indisputably  true,  that  there  is  not  one  of 
these  figures  which  had  not  been  given  to  the  world  prior  to 
The  Architectural  Dictionary  ;  and  the  matter  not  being  new, 
the  author  of  The  Architectural  Dictionary  could  acquire  no 
property  in  these  figures  except  by  a  new  arrangement ;  but 
there  is  clearly  no  povelty  in  his  arrangement.  The  figures 
of  The  Architectural  Dictionary  are  introduced  to  illustrate 
the  Letter-press  ;  and  so  are  all  figures  in  prior  works,  as  well 
as  in  The  Practical  Builder. 

<<  If  therefore  the  figures  furnished  by  Nicholson  for  The 
Practical  Builder  had  in  fact  been  copied  from  The  Architec- 
tural Dictionary,  this  would  have  been  no  piracy,  because  the 
author  of  The  Architectural  Dictionary  had  no  property  in 
these  figures.  But  the  Nicholsons,  both  father  and  son,  pos- 
itively swear  that  these  figures  were  not  copied  from  The  Ar- 
chitectural Dictionary,  nor  from  any  materials  collected  for 
The  Architectural  Dictionary. 

**  With  respect  to  the  letter-press,  the  aflidavits  filed  by  the 
plaintiff  do  not  point  out  particular  instances  of  invasion ; 
but  upon  the  motion,  I  was  referred  to  the  article  Roofs, 
which  is  nearly  a  verbatim  copy  of  the  same  article  in  The 
Architectural  Dictionary.  The  defendant's  answer  here  is 
the  same  as  to  the  figures.  This  article  was  published  verba- 
tim in  the  Encyclopedia  prior  to  The  Architectural  Dictiona- 
ry, and  is  not  therefore  the  property  of  the  plaintiff*." 

The  other  part  of  the  proposition  may  be  illustrated  by  the 
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case^  already  stated,  of  maps  and  engravings  borrowed  from 
copy-right  maps  and  engravings,  without  any  resort  to  the 
originals,  or  to  any  common  sources.^  In  Roworth  v.  Wilkes 
(I  Cromp.  R.  94,)  which  was,  among  other  things,  an  action 
for  pirating  certain  prints  in  a  work  on  fencing,  it  appeared 
in  evidence  that  three  of  the  engravings  of  the  defendant 
represented  figures  in  exactly  the  same  attitudes  as  the  plain- 
tiff's, but  disguised  by  a  different  costume.  Lord  Ellenbor- 
ough  on  that  occasion,  said  :  ^^  But  it  is  still  to  be  considered 
whether  there  be  such  a  similitude  and  conformity  between 
the  prints,  that  the  person  who  executed  the  one  set  must 
have  used  the  others  as  a  model.  In  that  case,  he  is  a  copy- 
ist of  the  main  design.  But  if  the  similitude  can  be  supposed 
to  have  arisen  from  accident,  or  necessarily  from  the  nature 
of  the  subject,  or  from  the  artist  having  sketched  designs 
merely  from  reading  the  letter-press  of  the  plaintiff 's  work, 
the  defendant  is  not  answerable.  It  is  remarkable,  however, 
that  he  has  given  no  evidence  to  explain  the  similitude,  or  to 
repel  the  presumption  which  that  necessarily  causes."  And 
the  verdict  was  for  the  plaintiff.  Now,  it  is  quite  as  remark- 
able that  the  defendant,  Davies,  has  not,  (as  far  as  I  recollect) 
given  any  evidence  as  to  what  sources  he  examined  in  the 
compilation  of  his  own  work  ;  and  this,  coupled  with  the  fact 
that  he  has  offered  no  denial,  or  proof  that  he  had  not  seen,  or 
read  the  plaintiff's  book  before  his  own  compilation  was  made, 
is  certainly  a  circumstance  of  some  significance.  It  is  in  the 
highest  degree  probable  that  he  had  seen  and  read  some  of 
the  works  on  arithmetic,  referred  to  by  the  witnesses,  before 
his  compilation  was  made,  such  as  Colburn's  Arithmetic,  Les- 
lie's Philosophy  of  Arithmetic,  Adams's  Arithmetic,  Deve- 
ley's  Arithmetique  d'Emile,  for  they  are  all  to  be  found  in 
the  library  at  West  Point,  where  he  was  a  professor.     But  it 
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is  far  from  beiDg  certaiD,  that  he  bad  ever  seen  Francoeur's 
Cours  complet  de  Matbematique  Pures^  or  Jonaune's  Aritb- 
metique  Elementaire ;  and  there  is  no  pretence  to  say  that  he 
had  seen  or  used  Wallis's  Arithmetic.  But  neither  of  these 
works  embraces  in  itself  the  same  plan,  method,  arrangement, 
tables  and  examples,  in  the  same  connection,  or  for  the  same 
purposes,  or  in  the  same  progressive  order  of  lessons,  as  the 
plaintiff's.  Adams's  Arithmetic  is  wholly  different.  Colbura's 
Arithmetic  approaches  the  nearest  to  the  plaintiff  in  its  use 
of  unit  marks.  But  it  differs  from  the  plaintiff's  in  this  ma- 
terial respect ;  that  in  Colburn's,  the  unit  marks  are  in  a  sep^ 
arate  pamphlet  from  the  text,  and  need,  of  coarse,  the  aid  of 
an  instructor.  In  the  plaintiff's,  they  are  united,  and  the 
child  instructs  himself. 

Now,  it  is  by  no  means  clear,  that  the  defendant,  Davies, 
without  consulting  the  plaintiff's  work,  was  in  fact  led  to  the 
same  course  of  lessons,  examples,  and  illustrations,  and  ta- 
bles, which  he  has  used  in  the  first  twenty  pages  of  his  work, 
on  addition,  and  which  bears  so  close  a  resemblance  to  the 
first  eighteen  pages  of  the  plaintiff's  work.  And  the  ques- 
tion then  comes  to  this,  whether  he  has,  in  substance,  copied 
these  pages,  in  plan,  method,  arrangement,  illustrations  and 
tables,  from  the  plaintiff's  work,  with  merely  colorable  alter- 
ations and  devices  to  disguise  the  copy,  or  whether  the  re- 
semblances are  merely  accidental,  and  naturally  or  necessarily 
grew  out  of  the  objects  and  scheme  of  the  defendant,  Da- 
vies's  work,  without  any  use  of  the  plaintiff's.  If  the  de- 
fendant, Davies,  had  before  him,  at  the  time,  the  work  of  the 
plaintiff,  and  used  it  as  a  model  for  his  own  plan,  arrange- 
ments, examples  and  tables,  then  I  should  say,  following  the 
doctrine  of  Lord  Ellenborough,  in  Roworth  v.  Wilkes,  that  it 
was  an  infringement  of  the  plaintiff's  copy-right,  notwith- 
standing the  alterations  and  disguises  in  the  forms  of  the  ex- 
amples and  unit  marks.  Lord  Mansfield,  in  Sayre  v.  MoarCy 
(cited  1  East,  R.  361,  362,)  said:    <'In  all  these  cases  the 
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qaestion  of  fact  to  come  to  a  jury,  is,  whether  the  alteration 
be  colorable  or  not.  There  must  be  such  a  similitude  as  to 
make  it  probable  and  reasonable  to  suppose,  that  one  is  a 
transcript  of  the  other,  and  nothing  more  than  a  transcript. 
So  in  the  case  of  prints  ;  no  doubt  diflferent  men  may  take 
engravings  from  the  same  picture.  The  same  principle  holds 
in  regard  to  charts,  that  a  man  who  has  it  in  his  intention  to 
publish  a  chart,  may  take  advantage  of  all  prior  publications. 
There  is  no  monopoly  in  the  subject  here,  any  more  than  in 
the  other  instances.  But  upon  a  question  of  this  nature  the 
Jury  will  decide,  whether  it  be  a  servile  imitation  or  not." 
Observe,  his  Lordship  does  not  say,  a  mere  literal  copy,  but  a 
servile  imitation.  In  Trusler  v.  Murray,  (1  East,  R.  362, 
note,)  Lord  Kenyon  put  the  point  in  the  same  light,  and  said : 
"  The  main  question  here,  was,  whether,  in  substance,  the  one 
work  is  a  copy  and  imitation  of  the  other  ;  for,  undoubtedly, 
in  a  chronological  work,  (the  case  before  the  court  was  of  that 
nature)  the  same  facts  must  be  related."  The  same  doc- 
trine was  recognised  by  the  Court  of  King's  Bench,  in  Cary 
V.  Longman  fy  Rees  (1  East,  358)  ;  and  it  was  fully  acted  on 
in  Mathewsan  v.  Stockdahj  (12  Yes.  270,)  and  Longman  v. 
Winchester,  (16  Ves.  269,)  and  Wilkins  v.  AiJcen,  (17  Ves. 
R.  422,  424,  425,)  in  the  Court  of  Chancery.  So  that,  I  think, 
it  may  be  laid  down  as  the  clear  result  of  the  authorities  in 
cases  of  this  nature,  that  the  true  test  of  piracy  or  not  is  to 
ascertain  whether  the  defendant  has,  in  fact,  used  the  plan,  ar- 
rangements, and  illustrations  of  the  plaintiff,  as  the  model  of 
his  own  book,  with  colorable  alterations  and  variations  only 
to  disguise  the  use  thereof ;  or  whether  his  work  is  the  result 
his  own  labor,  skill,  and  use  of  common  materials  and  com- 
mon sources  of  knowledge,  open  to  all  men,  and  the  resem- 
blances are  either  accidental  or  arising  from  the  nature  of  the 
subject.  In  other  words,  whether  the  defendant's  book  is, 
qtAoad  hoc,  a  servile  or  evasive  imitation  of  the  plaintiff's  work, 
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or  a  bond  JiJ^  original  compilation  from  other  common  or  in- 
dependent sources. 

In  respect  to  the  Abacus,  I  throw  it,  at  once,  out  of  the 
case.     The  controversy  is  not,  here,  in  respect  to  a  patent  for 
a  machine,  embodying  the  Abacus,  but  in  respect  to  the  copy 
right  of  a  book,  instructing  by  lessons  in  an  entirely  different 
form  and  method.      The  Abacus  may  have  suggested  means 
of  instruction  by  signs  ;  but  it  is  not  a  book,  and  has  not  the 
same  identical  objects,  uses  and  methods  of  instruction.     In 
comparing  the  book  of  the  plaintiff  with  that  of  the  defend- 
ant, Davies,  in  the  first  eighteen  to  twenty  pages,  the  tables 
appear  to  be  identical.     It  is  said,  that  there  is  nothing  new 
in  these  tables.    That  they  are  well  known,  and  were  in  com- 
mon use,  long  before  the  plaintiff's  work  was  published.     Be 
it  so.     The  question  is,  not  whether  such  tables  existed  be- 
fore ;  but  whether  the  use  and  arrangement  of  them  as  a  part 
of  the  plaintiff,  is   new,  and  has  not  been  borrowed  by  the 
defendant  from  the  plaintiff.     In  each  book  they  stand  at  the 
bottom  of  the  page  or  lesson,  and  are  used  for  the  same  pur- 
pose, to  fix  in  the  memory  what  has  been  previously  taught 
in  the  lesson  which  precedes  it.     Then  again,  the  mode  of 
illustration  by  progressive  lessons,  and  visible  unit  marks,  is 
the  same  'in  each,  and  is  used  for  precisely  the  same  purpose. 
Take,  for  example,  pages  10  and  11  of  Davies  and  compare 
them  with  pages  8  and  9,  of  Emerson's ;  each  puts  the  question 
in  the  same  form,  and  each  suggests  the  answer  by  visible  unit 
marks.     The  unit  marks  in  Davies  are,  uniformly,  a  star ;  the 
unit  marks  in  Emerson  are  various  —  trees,  apples,  horses, 
chairs,  &c.     But  will  it  be  contended,  that,  if  in  all  other 
respects  these  twenty  pages  were  identical,  the  substitution  of 
a  star  for  other  figures,  or  of  one  figure  for  another,  would 
have  made  these  pages  substantially  different  ?     I  presume 
not.    The  change  h>{  costume  of  the  fencing  figures,  in  the 
case  before  Lord  Ellenborough,  was  treated  as  a  mere  eva- 
sion. 
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The  two  principal  differences  between  the  book  of  the 
defendant,  Davies,  and  that  of  the  plaintiff,  in  the  pages  in 
Addition,  already  referred  to,  seem  to  be,  first,  that  Davies 
uniformly  uses  stars  as  unit  marks,  and  the  plaintiff  a  great 
yariety  of  different  figures,  to  illustrate  the  questions ;  and 
secondly,  that  Davies  there  omits  all  the  different  modes  of 
illustrating  the  questions  by  putting  cases  which  the  plaintiff 
uniformly  uses.  Thus  Davies  puts  the  question,  '^  One  and 
two  are  how  many,"  merely,  and  then  places  a  star  under  one, 
and  two  stars  under  two ;  whereas  the  plaintiff  puts  the  case 
thus,  '^  Tell  me  how  many  trees  are  one  and  two  trees," 
placing  the  figure  of  a  tree  by  itself,  and  then  the  figures 
of  two  trees  together,  and  then  comes  the  question  in  the 
abstract, "  One  and  two  are  how  many."  Davies,  however, 
puts  divers  illustrative  examples,  (see  pages  20,  21),  but  they 
are  placed  in  a  subsequent  page,  and  are  not  a  part  of  the 
original  lesson,  nor  put  in  juxtaposition.  In  each  book,  (as 
has  been  already  remarked),  tables  exactly  alike  follow  at  the 
bottom  of  the  page,  to  be  committed  to  memory,  as  the  re- 
sult of  the  lesson.  The  resemblances  in  the  title  or  section 
of  Subtraction  in  Davies  are  not  so  striking.  The  questions 
there  put,  and  the  tables  there  given,  are  of  a  similar  nature ; 
but  the  stars  are  omitted.  But  it  is  principally  in  the  title 
or  section  of  Addition  that  the  resemblances  are  so  close  and 
exact,  as  directly  to  raise  the  question  whether  the  title  or 
section  of  the  one  book  was  borrowed,  with  colorable  altera- 
tions only,  from  the  other.  If  it  was,  then,  quoad  this  title 
or  section,  the  injunction  ought  to  be  granted,  although  the 
rest  of  the  work  of  Davies  may  not  infringe  any  part  of 
that  of  the  plaintiff;  for,  to  amount  to  an  infringement,  it  is 
not  necessary  that  there  should  be  a  complete  copy  or  imita- 
tion in  use  throughout ;  but  only  that  there  should  be  an 
important  and  valuable  portion,  which  operates  injuriously  to 
the  copy-right  of  the  plaintiff.  The  case  of  Wilkins  v.  AiJcin, 
(17  Yes.  R.  422),  and  Bramhatt  v.  Hokomb,  (3  Mylne  and 
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Craig,  737,  738),  and  Campbell  v.  Scott,  (11  Simons,  R.  31), 
fully  establish  this  position.^  Nor  is  it  any  objection  to  the 
injunction,  that  if  it  goes  to  part  of  a  work,  it  may  render 
the  other  part,  which  is  original,  wholly  without  value,  or  in- 
juriously diminish  its  value.  The  answer  to  this  su^estion, 
if  made,  is  to  be  found  in  the  language  of  Lord  Eldon,  in 
Mawman  v.  Tegg,  (2  Russ.  R.  388,  390).  His  lordship 
there  said :  ^^  As  to  the  hard  consequences  which  would  follow 
from  granting  an  injunction,  when  a  very  large  proportion  of 
the  work  is  unquestionably  original,  I  can  only  say,  that,  if 
the  parts  whioh  have  been  copied  cannot  be  separated  from 
those  which  are  original,  without  destroying  the  use  and  value 
of  the  original  matter,  he  who  has  made  an  improper  use  of 
that  which  did  not  belong  to  him,  must  suffer  the  consequen- 
ces of  so  doing.  If  a  man  mixes  what  belongs  to  him  with 
what  belongs  to  me,  and-  the  mixture  be  forbidden  by  the  law, 
he  must  again  separate  them,  and  he  must  bear  all  the  mis- 
chief and  loss  which  the  separation  may  occasion.  If  an 
individual  chooses  in  any  work  to  mix  my  literary  matter  with 
his  own,  he  must  be  restrained  from  publishing  the  literary 
matter  which  belongs  to  me ;  and  if  the  parts  of  the  work 
cannot  be  separated,  and  if  by  that  means  the  injunction, 
which  restrained  the  publication  of  my  literary  matter,  pre- 
vents also  the  publication  of  his  own  literary  matter,  he  has 
only  himself  to  blame." 

It  has  been  truly  said,  that  the  subject  of  both  of  these 
works  is  of  such  a  nature  that  there  must  be  close  resem- 
blances between  them.  But  the  real  question  on  this  point, 
is,  not  whether  such  resemblances  exist,  but  whether  these 
resemblances  are  purely  accidental  and  undesigned,  and  un- 
borrowed, because  arising  from  common  sources  accessible  to 
both  the  authors,  and  the  use  of  materials  open  equally  to  both ; 
whether,  in  fact,  the  defendant  Davies  used  the  plaintiff's 

1  See  also  Mawman  v.  Tegg,  2  Russ.  R.  385, 397  to  4CX). 
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work  as  his  models  and  imitated  and  copied  that,  and  did  not 
draw  from  sach  common  sources  or  common  materials.    Then, 
again,  it  has  been  said  that,  to  amount  to  piracy,  the  work 
must  be  a  copy  and  not  an  imitation.     That,  as  a  general 
proposition,  cannot  be  admitted.     It  is  true  the  imitation  may 
be  rery  slight  and  shadowy.    But,  on  the  other  hand,  it  may 
be  rery  close,  and  so  close  as  to  be  a  mere  evasion  of  the 
copy-right,  altbongh  DOt  an  exact  and  literal  copy.     And 
again,  it  is  said  that  the  plan  of  the  work  of  the  defendant 
Davies  is  different  from  that  of  the  plaintiff's.    The  vohime 
is  but  the  commencemeDt  of  a  coarse  of  matl^matics.     It 
may  be  true,  (but  into  this  I  do  not  inquire),  that  taking  the 
entire  volume,  the  other  parts  may  not  be  executed  upon  the 
same  plan  as  the  plaintiff's.    But,  then,  if  it  substantially 
includes  the  essential  parts  of  the  plaintiff's  plan,  of  his  ar- 
rangement, examples  and  tables,  so  as  to  supersede  the  work 
of  the  plaintiff,  it  is  a  violation  of  his  copy-right.     It  is  like 
the  case  of  publishing  the  substance  of  an  article  of  an  au- 
thor in  an  Encyclopedia ;  or  the  substance  of  a  volume  of 
poems  of  an  author  in  a  work  purporting  to  contain  extracts 
from  his  works  and  those  of  other  authors.    Yet  in  each  of 
these  cases  the  copy-right  of  the  author  is  violated.    The  case 
of  Mawman  v.  Tegg,  (2  Ross.  R.  388),  and  CampbeUr.  Scott, 
(1 1  Simon's  R.  31),  abundantly  establish  this.    The  plaintiff's 
Tolume  consists  but  of  forty-eight  pages ;  and  if  it  turns  out 
that  twenty  or  more  of  them  have  been  so  closely  imitated 
by  the  defendant,  Davies,  and  that  it  superseded  that  of  the 
plaintiff,  it  will  be  difficult  to  say  that  it  is  not  an  infringement 
of  his  copy-right. 

I  have  bestowed  a  good  deal  of  reflection  upon  this  case ; 
and,  at  last,  I  feel  constrained  to  say,  that  I  am  unable  to  divest 
myself  of  the  impression  tliat,  in  point  of  fact,  the  defendant, 
Davies,  had  before  him,  when  he  composed  his  own  work, 
the  work  of  the  plaintiff,  and  that  he  made  it  his  model,  and 
imitated  it  closely  in  his  title  or  section  of  Addition,  and 
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in  a  great  measure,  in  that  of  Subtraction  also.  The  coinci- 
dences in  plan,  arrangement,  modes  of  illustration,  and  tables, 
appear  to  me  to  be  too  exact,  and  various,  to  have  been  wholl  j 
accidental  and  without  resort  to  the  plaintiff's  work.  Both 
of  the  works  appear  to  roe  to  be  highly  meritorious ;  which 
is  the  most  useful  and  convenient  in  practice,  it  is  no  part  of 
my  duty  to  consider  or  decide.  That  properly  belongs  to 
another  tribunal  —  the  public.  Nor  do  I  mean  to  suggest  that 
the  defendants  have  not  acted  with  entire  good  &ith ;  although 
I  cannot  but  think  they  have  acted  under  a  mistake  of  the 
law.  I  strongly  incline  to  the  opinion,  although  I  admit  the 
case  is  not  free  from  all  difficulty,  that  it  is  my  duty  to  order 
an  injunction  as  to  all  the  book  of  the  defendant,  Davies, 
from  the  tenth  to  the  nineteenth  pages  inclusive,  and  from 
the  twenty-fifth  to  the  thirty-fourth  pages,  inclusive. 

My  only  doubt  has  been,  whether,  under  all  the  circum* 
stances  of  the  case,  I  ought  not  to  direct  an  issue  to  try  the 
question  of  the  violation  of  the  copy-right,  as  was  done 
in  BramhaU  v.  Holcomby  (3  Mylne  and  Craig,  737).  If  such 
an  issue  were  directed,  I  should  order  it  to  be  tried  by  a  jury 
at  the  bar  of  this  Court,  in  the  following  form  and  confined 
to  that ;  the  jury  to  find  whether  the  defendant,  Da  vies,  in 
his  book,  entitled  First  Lessons  in  Arithmetic,  stated  in  the 
case,  in  the  pages  thereof  from  the  tenth  to  the  nineteenth 
pages  inclusive,  and  from  the  the  twenty-fifth  to  the  thirty- 
fourth  pages  inclusive,  and  from  the  thirty-seventh  to  the 
forty-fourth  pages  inclusive,  did  use  the  work  of  the  plaintiflf 
entitled  The  North  American  Arithmetic,  Part  First,  stated 
in  the  case,  as  a  model,  and  copy  or  imitate  the  plan,  arrange- 
ment, mode  of  illustration,  and  tables  thereof,  or  whether  the 
same  pages  of  the  work  of  the  said  Davies  were  prepared 
without  knowledge  or  use  of,  or  reference  to  the  said  work  of 
the  plaintiff,  and  the  coincidences  therein  arose  from  the  use 
of  common  sources  of  information  and  common  materials, 
open  to  both,  and  were  accidental  and  undesigned.     If  the 
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defendants  shall  elect  the  trial  of  such  an  issue,  I  shall  be 
willing  to  grant  it  upon  the  ternns,  that  they  pay  the  ordinary 
taxable  costs  of  the  suit  to  the  plaintiff  up  to  the  present 
time,  the  expense  of  the  printing  of  the  record  being  divided 
between  the  plaintiff  and  the  defendants;  and  the  future  costs 
to  abide  the  result  of  the  verdict  and  decree  of  the  Court. 

In  case  such  an  issue  shall  be  elected,  no  other  evidence  is 
to  be  laid  before  the  jury  except  that  contained  in  the  record 
and  the  works  therein  referred  to — with  this  qualification 
and  enlargement,  that  the  defendants  shall  be  at  liberty  to 
offer  evidence  (if  they  choose),  to  show  what  were,  in  point 
of  fact,  the  original  sources  and  works  to  which  the  defend- 
ant, Davies,  resorted,  or  which  he  used  in  compiling  his  work ; 
and  the  plaintiff  shall  also  be  at  liberty  to  offer  evidence  (if 
he  chooses),  that  the  defendant,  Davies,  had  before,  or  in 
compiling  his  work,  seen,  known,  and  used  the  plaintiff's 
work ;  and  for  this,  and  for  no  other  purpose,  the  plaintiff 
shall  be  at  liberty  to  require  the  defendant,  Davies,  to  answer 
upon  oath,  such  written  interrogatories  as  to  his  having  seen, 
known,  or  used  the  plaintiff's  work  before  or  in  compiling  his 
own  work,  as  he  shall  be  advised. 

The  defendants  are  to  elect  whether  they  will  take  an  issue 
or  not,  on  or  before  the  first  day  of  September. 


A  petition  for  a  re-hearing  was  afterwards  filed,  but  while 
it  was  under  argument,  the  matter  was  finally  settled  by  a 
private  agreement  of  the  parties,  the  plaintiff  admitting,  that 
the  infringement  of  the  copy-right  by  the  defendant  was  un- 
intentional, and  the  petition  was  accordingly  withdrawn. 


800  MASSACHUSETTa, 

Tobej  V.  The  Coontj  of  Brwtd,  et  al. 


Jonathan   Tobet   v.  The    Coxjntt    of    Bbistol    and 

Others. 

W«BRK  the  Lpgitlatora  of  Mawtchuaetta  paaaed  a  ceaolve,  autfaoriiuig  Che 

County  Cominiaaionera  of  Briatol  to  examine  the  claima  of  the  Plajntiff 
against  the  Countj,  and  to  make  him  proper  allowances  therefor;  and 
alio  to  refer  his  claims  to  the  determination  of  arbitrators  mntuaJlj  chos- 
en by  themselvea  and  the  Plaintiff,  which  determination  ahould  be  final; 
and  afterward,  accordingly,  the  Plaintiff  presented  his  petition  to  the 
County  Commissioners,  praying  them  to  refer  all  his  claims  to  arbitra- 
iora,  and  they  passed  an  order  to  refer  certain  of  his  claims,  but  not  all, 
to  which  the  Plaintiff  declined  to  accede,  and  brought  the  present  BUI  to 
compel  the  Commissioners  to  refer  the  whole  of  his  claims,  and  to  agree 
upon  arbitrators  selected  from  the  schedule  of  persons  offered  by  the 
Plaintiff,  —  It  was  ktUi^  That  the  Commissioners  had  no  authority  under 
the  resolve  to  submit  a  part  of  the  Plaintiffs  claims,  without  submitting 
all ;  that  the  act  of  the  Commissioners,  in  e^cecuting  the  autbority  under 
the  resolve,  was  not  founded  in  a  contract,  but  was  an  exercise  of  judicial 
functions, — but  that,  were  it  otherwise,  a  Court  of  Equity  would  not 
enforce  an  agreement  to  submit  a  question  to  arbitration;  and  that  the 
present  case  was  not  one,  in  which  a  specific  performance  could  be  de* 
ereed,  since  such  a  decree  might  he  both  impracticable  and  inequitable; 
and  that  the  proper  remedy  of  tbe  Plaintiff  against  the  Defendants  Son  a 
refusal  to  act  judicially  under  the  resolve,  was  by  mandamus. 
This  Court,  as  a  Court  of  £quity,  possesses  no  revisory  power  over  the 

State  Courts,  in  the  exercise  of  their  jurisdiction. 
An  agreement  to  submit  a  question  to  arbitration  will  not  be  enforced  in 
Equity,  but  must  depend  on  the  good  faith  and  honor  of  the  parties ;  bat 
an  award  under  such  an  agreement  will  be  enforced. 
Courts  of  Equity  never  enforce  the  specific  performance  of  any  agreement, 
where  the  decree  would  be  a  vain  and  imperfect  act,  or  where  the  specific 
performance  might  be  productive  of  injustice  to  the  parties. 
An  agreement  to  submit  a  matter  to  arbitration,  is,  both  at  Law  and  in 
Equity,  revocable  before  tbe  award  is  given,  but  not  aflerward ;  and  it 
cannot  be  made  irrevocable  by  any  agreement  of  the  parties. 
The  specific  performance  of  an  agreement  is  not  a  matter  of  right,  which 
a  party  can  demand  from  a  Court  of  Equity,  but  is  merely  a  matter  xeift- 
ing  in  the  sound  discretion  of  the  Court. 
This  Court  has  ample  power  to  entertain  a  cause  over  which  the  State 
Court  has  jurisdiction,  provided  this  Court  have  lull  concurrent  juris- 
diction. 

This  was  a  Bill  in  Equity.  The  Bill  was  amended  at  differ- 
ent times,  and,  as  amended,  in  substance  stated^  that  in  the  year 
1838,  Jonathan  Toby  made  a  contract  with  the  said  county  of 
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Bristol^  whereby  he  undertook  to  work,  build  and  construct  a 
public  road  in  the  said  county,  from  the  town  of  Taunton  to 
the  town  of  New  Bedford,  in  consideration  of  a  sum  of  money 
to  be  paid  to  the  plaintiff  by  the  said  county,  which  contract 
was  first  made  in  behalf  of  the  said  county  by  their  Commis- 
sioners of  Highways,  who  at  the  same  time  engaged  that  the 
said  road  had  been  duly  located  by  them,  and  the  location 
thereof  was  afterwards  ratified  by  the  County  Commissioners 
of  the  said  county.  That,  at  the  time  of  making  the  origi- 
nal contract,  he  agreed  with  the  said  Commissioners  to  pro- 
cure the  location  and  construction  of  a  highway  in  the  county 
of  Plymouth,  Massachusetts,  at  his  own  proper  charge,  with- 
out which  the  highway  first  mentioned  would  have  been  of 
no  public  utility ;  that  by  the  neglect  of  the  said  Commission- 
ers of  Highways  to  cause  their  location  of  the  said  road  to  be 
duly  recorded,  the  plaintiff  experienced  great  inconveniences 
in  working  and  constructing  the  said  road,  and  for  the  same 
cause,  was  for  a  long  time  unable  to  procure  the  location  and 
construction  of  the  said  highway  in  the  said  county  of  Ply- 
nK>uth,  according  to  his  said  undertaking  and  agreement,  in 
consideration  whereof  the  sajd  Commissioners  of  Highways 
undertook  and  promised  the  plaintiff  that  all  damages,  which 
should  be  or  had  been  sustained  by  him,  by  reason  of  their 
neglect  as  aforesaid,  should  be  made  good  to  him,  and  that 
he  should  be  paid  for  procuring  the  location  of  the  said  high- 
way in  the  said  county  of  Plymouth,  and,  in  the  mean  time, 
the  plaintiff  diligently  prosecuted  the  work  of  building  the 
road  first  mentioned,  and  completed  the  same  early  in  the 
year  1830 ;  but  by  reason  of  the  said  neglect  on  the  part  of 
the  said  Commissioners  of  Highways  as  aforesaid,  he  was  un- 
able to  procure  the  location  and  construction  of  the  said  high- 
way in  Plymouth  county,  until  several  years  afterwards,  and 
finally  procured  the  same  at  a  great  sacrifice  of  time  and  of 
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money,  and  to  the  postponement  and  injury  of  his  own  pri- 
vate afTaira. 

That  the  county  of  Bristol  did  not  pay  the  plaintiff  for  the 
said  work  and  services,  nor  for  the  said  damages,  except  as  to 
a  small  part,  and  that,  after  repeated  offers  to  submit  the  ques- 
tion to  a  board  of  arbitration,  he  finally  was  obliged  to  bring 
his  action  at  law  against  the  said  Commissioners,  and  after 
great  expense  and  loss  of  time,  and  making  great  sacrifices  to 
pay  the  debts  he  had  incurred  in  making  the  said  highway, 
he  finally  recovered  judgment  against  the  said  county  of 
Bristol,  and  also  against  the  said  Commissioners  of  Highways, 
which  was  assumed  by  the  said  county,  and  obtained  pay- 
ment for  the  greater  part  of  his  said  claims  for  work  and  some 
of  his  services  and  expenditures ;  yet  he  never  has  been  paid 
for  all  his  damages  occasioned  by  the  said  neglect  of  the  said 
Commissioners  of  Highways  as  aforesaid,  which  have  been 
very  great  and  distressing,  nor  for  his  pecuniary  losses  and 
distresses  by  the  grievous  and  unreasonable  neglect  of  the 
said  County  of  Bristol  to  pay  him  his  just  dues  as  finally  set- 
tled in  this  court. 

That  being  fully  convinced,  that  the  said  County  of  Bristol 
were  bound  in  equity  and  conscience  to  make  good  to  him 
his  said  damages,  losses  and  expenditures,  he  exposed  the 
Whole  subject  before  the  Legislature  of  the  said  Common- 
wealth by  a  petition,  by  him  preferred  to  that  body,  who, 
after  a  full  hearing  of  the  parties,  passed  a  resolve  for  the 
relief  of  the  plaintiff. 

That  the  County  Commissioners  of  the  said  County  of 
Bristol,  having  been  authorized  by  the  said  resolve  to  refer 
the  said  claims  of  the  plaintiff  to  the  determination  of  arbitra- 
tors, mutually  to  be  selected  by  them  and  the  plaintiff, 
the  plaintiff,  on  the  9th  day  of  June,  1839,  presented  his 
said  claim  against  the  said  County  of  Bristol,  to  the  County 
Commissioners  of  the  said  County,  for  the  year  aforesaid, 
then  in  session,  and  thereupon  an  agreement  was  entered 
into  between  your  Orator  and  the  said  Commissioners  to  refer 
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the  same  to  the  arbitrament  and  final  award  of  Theron  Met 
calf,  John  W.  Lincoln  and  Armetas  Hale,  Eaquires ;  but  the 
schedule  of  the  said  claims  not  having  been  annexed,  was 
lost  by  accident,  and  not  by  any  fault  of  the  plaintiff,  and 
thereupon  the  plaintiff  drew  up  another  schedule  thereof,  to 
be  annexed  to  the  said  agreement,  and  offered  the  same  to 
the  said  Commissioners  for  that  purpose,  but  which  they  de- 
clined receiving,  and  insisted  upon  a  copy  of  the  original 
claim  and  schedule,  which  it  was  not  in  the  power  of  the 
plaintiff  to  make,  as  it  was  drawn  up  by  his  counsel,  and  no 
copy  was  preserved.  After  considerable  delay  and  ineffectual 
attempts  on  the  part  of  the  plaintiff  to  have  the  said  refer- 
ence proceed,  he,  on  the  7th  day  of  July,  1840,  made  and 
presented  to  the  said  Commissioners  his  petition,  by  which 
he  recapitulated  the  circumstances  of  the  loss  of  the  said 
schedule,  and  offered  to  submit  his  claims  as  then  and  before 
presented,  to  the  said  referees,  and  further  offering  to  enter 
into  an  additional  agreement,  by  which  all  the  circumstances 
attending  the  said  loss,  should  be  also  submitted  to  the  con- 
sideration of  the  said  referees,  but  that  the  said  plaintiff  and 
the  said  County  Commissioners  and  the  said  County  declined 
and  refused  to  accept  the  said  offer  and  complete  the  said 
agreement,  pretending  that  Leonard  Tobey,  a  brother  of  the 
said  plaintiff,  had  been  induced  by  the  plaintiff  to  write  to 
one  of  the  said  referees,  John  W.  Lincoln,  and  to  request 
him  to  decline  serving  as  a  referee  in  the  case.  Whereas  the 
plaintiff  then  declared,  and  now  declares,  that  if  any  such 
letter  was  written,  it  was  written  without  his  knowledge,  re- 
quest or  assent,  that  he  had  no  agency  whatever  in  causing  it 
to  be  written,  but  was  desirous  that  the  said  referees  should 
proceed  to  arbitrate  and  award,  respecting  said  claims.  And 
that  afterwards,  May  22nd,  1842,  at  a  meeting  of  said  Commis- 
sioners, preferred  to  them  his  petition  in  writing,  and  therewith 
also  a  full  account  of  his  said  claim,  and  calling  their  attention 
to  the  said  resolve,  respectfully  requested  them  to  agree  to  refer 
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all  his  said  claims  to  disinterested  men,  that  the  same  might  be 
finally  settled  and  disposed  of.    And  the  said  Commissionere, 
after  a  full  hearing  by  counsel,  both  on  behalf  of  the  said 
County,  and  on  behalf  of  the  plaintiff,  took  time  to  advise 
thereupon,  and  at  their  meeting  in  the  month  of  September, 
of  the  same  year,  resolved  and  agreed  to  grant  the  prayer  of 
the  plaintiff's  said  petition,  and  to  refer  the  said  claims  to  the 
determination  of  arbitrators,  to  be  mutually  chosen  in  pursu- 
ance of  the  said  resolve,  and  caused  the  entry  of  their  said 
resolve  and  agreement  to  be  made  upon  their  records,  by 
James  Sproat,  the  clerk  of  the  said  Commissioners. 

That  be  thereupon  presented  to  the  said  Commissioners  a 
paper  containing  the  names  and  additions  of  persons  in  all 
respects  qualified  and  suitable  to  be  selected  as  such  arbitra- 
tors, and  requested  the  said  Commissioners  to  select  three  of 
the  persons  therein  named  as  arbitrators,  and  having  presented 
the  same  to  the  said  Commissioners,  they  agreed  that  they 
were  suitable  persons  for  such  arbitrators,  and  that  they  would 
select  from  among  them,  three  persons  who  should  compose 
that  Board,  and  the  plaintiff  consented  thereto. 

But  that  the  said  Commissioners  deferred  making  such 
selection,  and  on  the  22nd  day  of  November  following,  at  a 
meeting  of  the  said  Commissioners  then  held,  they  wholly 
declined  and  refused  to  make  the  said  selection  in  pursuance 
of  their  resolve  and  agreement  aforesaid,  and  passed  a  formal 
resolve  by  which  they  offered  to  refer  a  small  portion  of  the 
plaintiff's  said  claims,  and  declared  themselves  ready  to  pro- 
ceed to  the  said  selection  of  arbitrators. 

That  whatever  was  alleged  to  have  been  done  by  Leonard 
Tobey,  a  brother  of  the  plaintiff,  to  induce  the  said  failure, 
was  wholly  unauthorized  by  the  plaintiff,  and  that  it  was 
wholly  out  of  his  power  to  make  a  copy  of  the  original 
schedule  of  claims  designed  to  be  referred,  and  which  was 
lost  by  accident. 

That  on  the  22nd  day  of  the  said  November,  the  plaintiff 
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again  appeared  before  the  said  Commissioners,  and  made  his 
petition  in  writing,  praying  them  to  proceed  to  the  selection 
of  referees  to  hear  and  determine  respecting  the  said  claims, 
according  to  their  agreement  on  the  said  twenty*second  day 
of  September.  Whereupon  the  said  Commissioners  agreed 
to  make  the  said  selection,  upon  condition  that  lai^  portions 
of  the  said  claims,  specified  in  their  agreement,  should  be 
excepted  in  the  said  reference,  and  not  considered  by  the 
referees,  and  refused  to  proceed  to  such  selection  unless  the 
plaintiff  would  accede  to  the  said  condition. 

But  that  the  said  Commissioners,  by  an  order  then  passed, 
wholly  refused  to  proceed  to  the  said  selection,  according  to 
their  said  agreement ;  but  declared  themselres  ready  to  pro- 
ceed to  the  said  selection,  in  order  to  arbitrate  upon  a  part  of 
the  said  claims  only ;  and  also,  at  their  sittings  in  the  month 
of  August,  one  thousand  eight  hundred  and  forty-three,  when 
again  requested  by  the  plaintiff  to  proceed  to  the  said  selec" 
tion  of  referees,  the  said  Commissioners  again  declared  their 
willingness  to  proceed  to  such  selection  only  upon  the  same 
condition,  that  is  to  say,  to  arbitrate  a  part  only  of  the  plain- 
tiff's claims. 

The  Bill  prays,  that  the  said  County  of  Bristol  may  be  com- 
pelled by  the  decree  of  this  Honorable  Court,  specifically  to 
perform  their  said  agreement  with  the  plaintiff,  and  that  the 
said  Wbitmarsh,  Brownell  and  Briggfi,  or  their  successors  in 
the  office  of  County  Commissioners  for  the  said  County,  may 
be  compelled^  by  the  decree  of  this  Honorable  Court,  to  pro- 
ceed to  select  from  the  schedule  of  the  names  of  the  persons 
so  presented  and  delivered  to  them  for  that  purpose,  as  afore- 
said, by  the  plaintiff,  three  persons,  to  whose  determination 
and  final  award,  the  said  claims  of  the  plaintiff  may  be  refer- 
red, according  to  the  provision  of  the  resolve  of  the  Legisia* 
ture  of  the  Commonwealth  of  Massachusetts,  before  referrer 
to,  the  plaintiff  hereby  offering  specifically  to  perform  the  saic 

award  on  his  part,  and  to  submit  his  said  claims,  to  the  thre^ 
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persons  whom  the  said  Commissioners  shall  select  from  the 
said  schedule,  according  to  bis  said  agreement,  and  that  the 
determination  of  the  three  persons  so  selected,  shall  be  final 
and  conclusive,  upon  all  his  claims  against  the  said  County : 
and  that  the  plaintiff  may  have  such  further  and  other  relief 
it)  the  premises,  as  may  seem  meet  and  the  circumstances  of 
this  case  require. 

The  petition  to  the  Legislature,  referred  to  in  the  Bill,  was 
as  follows : 

"To  the  Honorable  Senate  and  House  of  Representatives 
of  the  Commonwealth  of  Massachusetts  in  General  Court  as- 
sembled. Respectfully  represents  Jonathan  Tobey,  of  Tiver- 
ton, in  the  County  of  Newport,  and  State  of  Rhode  Island, 
that  on  the  first  day  of  January,  A.  D.  1828,  he  contracted 
with  the  County  of  Bristol,  in  the  said  Massachusetts,  to  make 
a  road,  then  said  by  the  Highway  Commissioners  of  the  said 
Bristol,  to  have  been  legally  located  by  them,  which,  together 
with  a  contemplated  new  road  in  Plymouth  County,  would 
open  a  new  and  more  eligible  avenue  from  Taunton  to  New 
Bedford :  And  your  petitioner  at  the  same  time  undertook  to 
procure  the  location  of  the  contemplated  part  of  the  said 
road  in  Plymouth  County.  That  by  reason  of  an  omission 
by  the  said  Commissioners  of  Bristol  County,  to  record  their 
said  location  of  the  said  road,  the  same  was  illegal,  and  your 
petitioner  was  put  to  great  expense  and  delay  to  procure  the 
legal  location  of  the  said  road  in  Plymouth  County,  and  the 
working  of  the  same.  Whereupon  the  said  original  contract 
was  mutually  waived  by  your  petitioner  and  the  agents  of  the 
said  Bristol  County,  and  the  Commissioners  thereof  undertook 
and  promised  him  to  pay  and  indemnify  him  for  all  expenses, 
costs,  charges,  losses,  delays  and  labors  and  additions  by  rea- 
son of  the  said  omission  to  make  a  record  as  aforesaid. 

And  your  petitioner  now  alleges  and  shows  that  he  has  fully 
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complied  with  all  his  undertakings  in  every  particular,  and  that 
the  said  road  is  a  very  useful  one  for  the  County.     But  your 
petitioner  shows  that  the  said  County  did  not  perform  their 
contracts,  but  for  a  long  time  delayed  payment,  and  though 
the  said  road  was  accepted  by  the  said  County,  in  June,  A. 
D.  1830,  as  being  completely  worked  according  to  contract, 
your  petitioner  was  obliged  to  have  recourse  to  suits  at  law, 
and  obtained  partial  recompense  by  the  verdicts  of  juries,  in 
the  Circuit  Court  for  Massachusetts  District.     And  now  your 
petitioner  represents  that  the  long  delay  of  payment  on  the 
part  of  the  said  County  of  Bristol  and  the  said  Commission- 
ers, has  operated  very  injuriously  upon  him,  and  for  the  last 
ten  years  has  kept  him  in  perplexity  and  embarrassments,  and 
that  he  has  suffered  great  losses,  which  could  not,  by  the  rules 
of  law,  be  inquired  into  and  passed  upon  by  the  juries  who 
tried  his  cases.     That  two  law  suits,  one  with  the  County, 
and  another  with  the  said  Commissioners,  succeeded  in  ob- 
taining for  him  but  very  partial  compensation,  since  he  has 
paid,  for  counsel  fees  and  incidental  charges,  large  sums  of 
money,  and  his  embarrassments,  expenditures,  time  and  labor 
growing  out  of  the  said  omission  of  the  said  Commissioners 
to  make  their  said  record,  and  for  which  they  promised  in- 
demnity in  full,  have  occasioned  losses  and  damages  to  him 
far  exceeding  the  amounts  covered  by  the  aforesaid  judgments. 
And  inasmuch  as  the  present  Board  of  County  Commis- 
sioners do  not  feel  authorized  to  indemnify  your  petitioner  for 
his  losses,  expenditures,  labor  and  delays  aforesaid,  and  inas- 
much as  it  may  be  doubtful  how  far  they  would  be  justified 
by  law  in  so  doing,  your  petitioner  respectfully  asks  your  hon- 
orable body  to  pass  a  resolve  by  which  the  County  Commis- 
sioners of  Bristol  County  may  be  authorized  to  investigate 
the  items  of  your  petitioner's  claims,  and  make  an  equitable 
settlement  of  the  same  on  the  part  of  the  said  County,  with 
your  petitioner,  or,  if  they  see  fit,  refer  the  same  to  the  arbi- 
trament and  determination  of  such  person  or  persons  as  may 
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be  mutually  agreed  upoa  by  the  said  Commissioneni  and  your 
petitioner. 

And  as  in  duty  bound  will  ever  pray." 

The  Resolve  of  the  Legislature  was  as  follows  : 
<<  Commonwealth  of  Massachusetts,  in  the  year  one  thou- 
sand eight  hundred  and  thirty-nine,  Resolve  on  the  Petition 
of  Jonathan  Tobey : 

<^  Resolved,  For  the  reasons  set  forth  in  the  said  petition, 
that  the  County  Commissioners  of  the  County  of  Bristol  be 
authorized  to  examine  the  claims  which  the  said  Jonathan 
Tobey  alleges  he  has  against  the  said  County,  and  for  which 
he  has  no  legal  or  equitable  remedy,  and  to  make  him  such 
allowances  therefor  as  to  them  may  seem  expedient,  just,  and 
right ;  and  the  said  Commissioners  are  further  authorized,  if 
they  see  fit,  to  refer  the  claims  of  the  said  Tobey  to  the  de- 
termination of  arbitrators  mutually  selected  by  themselves 
and  the  said  Tobey  ;  the  decision  of  the  said  Commissioners 
or  of  the  said  arbitrators  in  the  premises  to  be  final.^ 


» 


The  original  Answer  of  the  County  was  as  follows : 
"  That  they  have  been  informed,  and  believe  it  to  be  true, 
that  the  said  Tobey  contracted  with  the  Inhabitants  of  the 
said  County  of  Bristol,  to  build  the  Highway  in  the  said  Bill 
mentioned  as  lying  within  the  limits  of  the  said  County  of 
Bristol,  and  such  acceptance  was  declared  and  recorded  on 
the  29th  day  of  June,  in  the  year  1830. 

That  the  Inhabitants  of  the  said  County  of  Bristol,  through 
their  duly  constituted  ^igents,  deeming  the  claims  made  by  the 
said  Tobey,  on  account  of  the  building  of  the  said  road,  un- 
founded and  unjust,  declined  to  pay  the  same,  and  the  same 
were  the  subject  of  an  action  at  law,  brought  and  tried  in 
this  honorable  Court.  These  respondents  have  no  knowledge, 
belief,  or  information,  save  what  is  contained  in  the  said  Bill, 
as  to  any  proposition  for  any  arbitration,  such  as  is  mentioned 
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in  the  second  interr<^atory.  That  the  said  Tobey  did 
bring  an  action  at  law  against  certain  persons  who  formerly 
were  County  Commissioners  for  the  said  County  of  Bristol, 
and  these  Respondents  crave  leave  to  refer  to  the  record  of 
the  said  suit  now  remaining  in  this  honorable  Court,  as  evi- 
dence of  the  cause  of  action  and  what  was  recovered  therein. 
And  the  said  County  of  Bristol  had  always,  until  the  resolve 
of  the  Legislature  conferred  on  their  agents  authority  to  do 
so,  refused  to  pay  anything,  either  to  the  said  Tobey  or  the 
said  defendants  who  were  sued  by  him,  in  the  action  last 
aforesaid,  and  after  obtaining  the  authority  so  to  do,  by  the 
resolve  last  aforesaid,  they  paid  unto  the  said  defendants  the 
sum  of  $6503.08. 

That  the  said  Tobey  did  present  his  petition  to  the  Legis- 
lature, but  the  respondents  have  no  knowledge  that  the 
County  Commissioners  of  the  County  of  Bristol  were  present 
before  the  Committee  when  the  same  was  heard,  and  when 
the  resolve  passed.  Thomas  A.  Greene,  Esq.,  one  of  the  said 
Commissioners,  was  a  member  of  the  Legislature.  That  the 
said  Tobey  did  present  to  the  then  County  Commissioners  of 
Bristol  County,  some  time  in  the  year  1839,  but  the  precise 
time  is  not  now  known  to  these  respondents,  his  petition 
founded  on  the  said  last  mentioned  resolve,  and  also  a  state- 
ment of  his  claims,  which  differed  materially  from  the  state- 
ment afterward  made  by  him  and  annexed  to  the  said  Bill. 
And  the  said  Commissioners  agreed  to  refer  the  said  claim  to 
the  arbitration  of  three  persons  who  were  designated  and 
agreed  upon ;  but  the  said  Tobey,  or  Leonard  Tobey,  a  bro- 
ther of  the  said  Tobey,  as  your  respondents  are  informed  and 
believe,  afterward  carried  away  the  said  statement  of  claims, 
and  the  said  Tobey,  though  requested,  has  ever  since  refused 
to  restore  the  said  statement,  or  to  furnish  one  similar  thereto. 
That  the  said  Leonard  Tobey,  at  the  instigation,  as  your  re- 
spondents believe,  of  the  said  Jonathan  Tobey,  after  the  said 
arbitration  was  agreed  upon,  wrote  to  John  W.  Lincoln,  Esq., 
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who  was  selected  as  one  of  the  said  arbitrators,  requesting 
him  not  to  act  as  referee  in  the  said  case.  And  no  arbitra- 
tion was  had  in  the  said  matter.  That  the  said  Board  of 
County  Commissioners  did  not  act  further  on  the  petition  of 
the  said  Tobey,  and  a  similar  petition  came  on  to  be  heard 
before  the  present  Board,  consisting  of  the  persons  who  are 
named  as  defendants  in  the  said  Bill. 

And  these  respondents  further  say,  that  after  hearing  and 
considering  the  petition  of  the  said  Tobey,  the  present  Board 
caused  its  clerk  to  make  the  following  record  : 

<' Jonathan  Tobey  now  on  this  22nd  day  of  November, 
1842,  moves  the  Hon.  County  Commissioners  to  proceed  to 
the  selection  of  referees,  to  whom  to  refer  the  claims  of  Jon- 
athan Tobey  against  the  County  of  Bristol,  according  to  the 
decision  of  this  Hon.  Court,  made  September  Term,  1842. 
On  this  motion,  Ordered,  That  the  Commissioners  will  refer 
all  claims  which  Jonathan  Tobey  has  presented  against  the 
County  of  Bristol,  excepting  such  claims  as  have  been  em- 
braced in  the  said  Tobey's  suits  against  the  said  County,  and 
against  Noah  Claflin  and  others,  and  also  excepting  all  the 
claims  the  said  Tobey  has  presented  arising  out  of  his  prose- 
cution of  his  suit  against  the  said  Noah  Claflin  and  others, 
which  said  suits  were  instituted  and  prosecuted  in  the  United 
States  Court,  and  are  now  ready  to  proceed  to  the  selection 
of  referees." 

And  these  respondents  deny  that  any  other  record  has  at 
any  time  been  made  by  the  order  of  the  said  Board,  or  that 
the  said  Board  hath  passed  any  other  order  or  made  any  other 
assent  respecting  an  agreement  to  refer  the  claims  of  the  said 
Tobey,  except  what  is  shown  in  and  by  the  record  last  afore- 
said. And  that  they  have  no  recollection  that  the  said  Board 
of  County  Commissioners  ever  declared  that  the  names  of  per- 
sons presented  by  the  said  Tobey  were  the  names  of  suitable 
persons  for  arbitrators,  and  they  do  not  admit  it  to  be  true  that 
the  said  Board  ever  made  any  such  declaration.     And  these 


MAY  TERM,  1845.  811 


Tobej  V.  The  County  of  Bristol,  et  al. 


respondents  deny  that  the  said  Board  of  County  Commission- 
ers ever  agreed,  that  they  would  select  three  of  them  to  be 
arbitrators,  as  is  mentioned  in  the  said  Bill.  These  respond- 
ents admit,  that  the  said  Board  have  declared,  as  appears  in 
and  by  the  said  record,  that  part  of  the  claims  made  by  the 
said  Tobey,  ought  not  to  be,  and  so  far  as  the  said  Board 
could  determine,  should  not  be  submitted  to  arbitration. 
And  the  said  Board  always  has  refused,  and  doth  now  refuse, 
to  consent  to  any  arbitration  which  shall  embrace  any  such 
claims,  deeming  it  unfit  so  to  do.  And  these  respondents 
say,  that  by  force  of  the  statute  laws  of  the  Commonwealth 
of  Massachusetts,  and  of  the  resolve  of  the  Legislature,  it  is 
left  entirely  to  the  discretion  of  the  said  Board  whether  or  no 
any  arbitration  whatever  should  take  place :  that  it  was  not 
the  intention  of  the  Legislature  to  subject  the  inhabitants  of 
the  County  of  Bristol  to  the  payment  of  claims,  which  had 
no  foundation,  either  in  law  or  equity,  as  the  said  Tobey's 
claim  avowedly  had  not,  except  by  the  free  choice  of  the  re- 
presentatives of  the  said  inhabitants,  viz. :  the  said  Board  of 
County  Commissioners.  That  it  was  not  the  will  of  the  Legis- 
lature to  compel  the  said  Board  either  to  agree  to  a  reference 
or  to  select  the  arbitrators :  that  the  first  was  to  done  only  if 
the  said  Board  saw  fit,  and  the  second  by  mutual  consent ; 
and  they  pray  the  judgment  of  this  Honorable  Court,  whether 
the  said  Board,  acting  in  a  judicial  capacity,  under  and  by 
virtue  of  the  said  resolve  and  of  the  statute  laws  of  Massa- 
chusetts, can  be  compelled  by  the  decree  of  this  Honorable 
Court  to  exercise  its  discretion,  or  to  refer  the  claims  of  the 
said  Tobey  annexed  to  the  said  Bill,  when  the  said  Board  ex- 
plicitly declares  that  it  does  not  think  it  fit  to  do  so. 

And  these  respondents  further  insist  and  submit  to  this 
Honorable  Court,  that  the  said  Board  of  County  Commission- 
ers are  created  and  established  by,  and  hdd  their  jurisdiction 
and  authority  under  the  statute  laws  of  the  Commonwealth 
of  Massachusetts,  and  under  and  by  virtue  of  the  law  of  that 
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Commonwealth,  the  Supreme  Judicial  Court  of  that  Common- 
wealth has  a  general  power  of  supervision  and  control  over 
the  said  Board,  according  to  the  course  of  the  common  law, 
by  writ  of  mandamus  and  other  proper  process :  and  if  it  be 
true,  as  is  alleged  in  the  said  Bill,  that  it  is  fit  and  proper  that 
the  said  Board  should  be  compelled  to  proceed  to  the  selection 
of  referees,  (which  these  respondents  deny,)  the  only  proper 
means  so  to  compel  them  is  by  a  writ  of  mandamus,  which 
affords  a  plain,  adequate  and  complete  remedy,  according  to 
the  course  of  the  common  law. 

And  these  respondents  further  insist  and  submit  that  no 
agreement  such  as  a  court  of  equity  can  or  will  specifically 
enforce,  is  shown  by  the  said  Bill. 

And  these  respondents  further  answering  say,  that  the  said 
Board  was  induced  to  come  to  the  decision  which  appears  in 
this  record,  partly  by  reason  of  petitions  from  sundry  inhabit- 
ants of  the  said  County,  in  aid  of  the  said  petition  to  the  said 
Board,  and  these  respondents  are  now  informed  and  believe 
that  signatures  were  obtained  to  the  said  petitions  by  the  said 
Tobey  by  misrepresentations,  to  wit :  that  the  said  Tobey  re* 
presented  to  signers  of  the  said  petitions  that  the  said  Com- 
missioners were  desirous  that  such  petition  should  be  presented, 
and  they  crave  leave  to  exhibit  proof  thereof  if  the  same  shall 
become  material. 

And  the  respondents  pray  that  they  may  be  hence  dismissed 
with  their  reasonable  costs  and  charges  in  this  behalf  unjustly 
sustained. 

The  original  Answer  of  the  County  Commissioners  was  ex- 
actly similar. 

The  Answers  of  the  County  to  the  amended  Bill  were  sub- 
stantially as  follows : 

They  admit  that  on  the  9th  day  of  June,  in  the  year  1839, 
the  said  Jonathan  Tobey  did  present  to  the  then  County  Com- 
missioners of  the  said  County  of  Bristol,  a  claim  against  the 
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said  County,  and  that  an  agreement  was  entered  into  between 
the  said  Tobey  and  the  said  Commissioners  to  refer  the  same 
to  the  arbitration  of  Theron  Metcalf,  John  W.  Lincoln,  and 
Artemas  Hale,  Esquires.  And  the  defendants  further  answer- 
ing  say,  that  they  are  informed  by  the  surviving  members  of 
the  said  Board  of  County  Commissioners,  and  believe,  that 
the  claim  then  presented  by  the  said  Jonathan  Tobey  against 
the  said  County  amounted  only  to  between  $10,000  and 
$11,000,  and  the  said  defendants  are  further  informed  and 
believe,  that  the  said  Tobey  then  said  that  this  claim  was  all 
the  claim  he  had  against  the  said  County.  The  defendants 
are  further  informed  and  believe  that  the  then  Board  of 
Codnty  Commissioners,  consisting  of  Thomas  A.  Greene, 
William  Seaver  and  Elkanah  Bates,  in  order  that  there  might 
be  an  end  to  litigation  between  the  parties,  requested  the  said 
Tobey  to  give  to  the  said  County  a  release  of  all  claims,  ex- 
cept the  said  claim  embraced  in  the  said  account,  which  was 
agreed  to  be  referred.  That  such  a  release  was  drawn  up  and 
delivered  to  the  said  Tobey,  or  to  Leonard  Tobey,  brother  of 
the  said  Jonathan,  to  be  signed  and  returned ;  that  the  said 
release  was  afterwards  delivered  to  the  said  County  Commis- 
sioners, signed  by  the  said  Jonathan  Tobey.  The  rule  of  re- 
ference was  then  signed  by  Thomas  A.  Greene,  the  Chairman 
of  the  said  Board  of  County  Commissioners,  and  delivered 
with  the  other  papers  in  the  case,  to  Leonard  Tobey,  the 
brother  of,  and  believed  to  be  the  authorized  agent  of,  the  said 
Jonathan  Tobey^  and  that  they  have  never  since  been  re- 
turned, though  requested  so  to  do  by  this  Board  of  County 
Commissioners,  and  that  they  are  informed  and  believe,  that 
until  the  month  of  February,  1840,  no  intimation  was  made 
to  the  said  Commissioners  by  the  said  Tobey  or  any  one  for 
him,  that  his  said  schedule  of  claims  was  lost.  It  was  then 
stated  that  Leonard  Tobey  had  lost  the  said  Bill  or  schedule 
of  claims. 

That  the  said  Board  of  Commissioners,  as  these  defendants 
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are  iDformed  and  believe,  then  required  of  the  said  Jonathan 
Tobey,  that  he  should  satisfy  the  said  Commissioners  by  affi- 
davity  of  the  loss  of  the  said  bill  or  schedule,  and  should  pre- 
pare another  as  near  like  the  former  one  as  he  could,  and 
then  stale  in  what  particulars  he  desired  it  amended.  No 
part  of  this  request  or  requisition  was  complied  with  on  the 
part  of  the  said  Tobey,  as  these  defendants  are  informed  and 
believe. 

These  defendants  further  say,  that  they  are  informed  and 
believe,  that  at  that  time,  the  said  Leonard  Tobey  had  it  in 
his  power  to  supply  the  loss  of  the  original  bill,  by  furnishing 
one  either  precisely  or  substantially  like  it,  but  that  he  was 
not  permitted  to  do  so  by  the  said  Jonathan  Tobey  or  by  his 
Counsel. 

These  defendants  further  say,  that  they  are  informed  and 
believe  that  the  said  Leonard  Tobey  acted  in  relation  to  the 
said  Jonathan  Tobey's  claim  and  matters  connected  therewith, 
as  the  agent  of  the  said  Jonathan  Tobey ;  and  these  defend- 
ants are  further  informed  and  believe,  that  the  said  Leonard 
Tobey  has  repeatedly  stated  that  he  could  supply  the  loss  of 
the  said  original  schedule,  or  furnish  one  substantially  like  it, 
but  his  brother,  Jonathan  Tobey,  or  the  said  Jonathan  Tobey's 
Counsel,  would  not  permit  it  to  be  done,  or  did  not  wish  it  to 
be  done. 

The  Answers  of  the  County  Commissioners  to  the  amended 
Bill  were  to  the  same  efiect. 

The  cause  was  set  down  for  a  hearing  upon  the  Bill,  An- 
swers, pleadings  and  evidence,  and  was  argued  by  Bartktt 
and  Webster  for  the  Plaintiff,  and  by  B.  R,  Curtis  for  the 
Defendants. 

STORY,  J.  On  the  30th  of  March,  1839,  the  Legislature 
of  Massachusetts  passed  the  following  Resolve  on  the  petition 
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of  Jonathan  Tobey,  the  plaintiff  in  the  present  suit.  "  Re- 
solved, for  reasons  set  forth  in  the  said  petition,  that  the  County 
Commissioners  of  the  County  of  Bristol  be  authorized  to  ex- 
amine the  claims,  which  the  said  Jonathan  Tobey  alleges  he 
has  against  the  said  County,  and  for  which  he  has  no  legal  or 
equitable  remedy,  and  to  make  him  such  allowances  therefor 
as  to  them  may  seem  expedient,  just  and  right ;  and  the  said 
Commissioners  are  further  authorized,  if  they  see  fit,  to  refer 
the  claims  of  the  said  Tobey  to  the  determination  of  arbitra- 
tors, mutually  selected  by  themselves  and  the  said  Tobey ; 
the  decision  of  the  said  Commissioners,  or  of  the  several 
arbitrators,  in  the  premises,  to  be  final."  It  is  obvious,  that 
the  design  of  this  resolve  was  to  clothe  the  Commissioners 
with  an  authority  which  they  did,  not  before  possess,  and  to 
enable  him  to  have  administered  to  him,  against  the  County, 
some  remedial  redress  for  claims,  for  which  he  before  had  no 
legal  or  equitable  remedy.  Although  the  resolve  is  not  very 
exact  in  its  language,  it  would  seem  to  have  given  to  the 
Commissioners  the  alternative  of  one  of  two  courses ;  either 
of  themselves  to  examine  the  whole  of  the  claims  of  Tobey 
contemplated  in  the  resolve,  and  to  allow  such  of  them  as 
they  might  deem  expedient,  just  or  right ;  or  to  refer  the 
whole  of  the  same  claims  to  arbitration,  as  the  commissioners 
should  deem  fit ;  so  that  a  final  decision,  in  the  one  way  or 
the  other,  should  be  made  of  all  the  premises.  It  does  not 
seem  to  me  that  the  resolve  contemplated  a  partial  arbitration 
of  these  claims,  or  a  partial  examination  of  them  by  the  Com- 
missioners. The  petition  of  Tobey,  on  which  the  resolve 
was  founded,^  does  not  refer  to  any  account  or  specific  enum- 
eration of  the  claims  laid  before  the  Legislature.  But  doubt- 
less the  resolve  was  intended  to  apply  to  such  claims  only  as 
Tobey  then  had  or  professed  to  have  against  the  County. 

At  the  March  Term  of  the  Court  of  County  Commissioners, 
in  1842,  at  an  adjournment  of  the  Court  in  May  of  the  same 
year,  Tobey   presented  his  petition  to  the  Commissioners, 
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Stating  that  he  had  <'a  claim  against  the  County  of  Bristol 
growing  out  of  the  construction  of  a  road  from  Taunton  to 
New  Bedford,"  and  requesting  <^  that  his  said  claim  and  alt 
his  claims  may  be  referred  to  disinterested  men,  that  the  same 
may  be  finally  disposed  of."     From  the  testimony  of  the  wit- 
ness, Timothy  G.  Coffin,  it  appears,  that  the  claims  referred 
to  in  the  petition,  were  those  stated  in  the  account  B.  annexed 
to  the  present  bill  in  equity.     The  petition  was  continued  to 
the  September  Term  of  the  Court  of  Commissioners  in  1842, 
and  after  a  hearing  of  the  counsel  for  the  petitioner,  an  entry 
was  made  on  the  docket  of  the  Court,  apparently  by  order  of 
the  Court, "  Jonathan  Tobey,  petitioner  for  reference.    Grant- 
ed."    There  were  several  adjournments  of  the  September 
Term  of  the  Court ;  one  on  the  5th  day  of  October,  1842, 
.    and  another  on  the  22d  of  November,  of  the  same  year.    At 
what  precise  time  the  above  docket  was  made  does  not  appear. 
But  at  the  adjournment  on  the  22d  of  November,  the  follow- 
ing order  was  passed  by  the  Court.     "  Jonathan  Tobey,  now 
on  the  22d  of  November,   1842,  moves  the  Hon.  County 
Commissioners  to  proceed  to  the  selection  of  referees,  to 
whom   to  refer  the  claims  of  Jonathan  Tobey  against  the 
County  of  Bristol,  according  to  the  decision  of  the  Hon. 
Court,  made  September  Term,  1842.     On  this  motion,  or- 
dered, That  the  Commissioners  will  refer  all  claims,  which 
Jonathan  Tobey  has  presented  against  the  County  of  Bristol, 
excepting  such  claims  as  have  been  embraced  in  the  said  To- 
'  bey's  suits  against  the  said  County,  and  against  Noah  Qaflin 
and  others,  and  also  excepting  all  the  claims  the  said  Tobey 
has  presented  arising  out  of  his  prosecution  of  his  suit  against 
the  said  Noah  Claflin  and  others,  which  said  suits  were  insti- 
tuted and  prosecuted  in  the  United  States  Court,  and  are  now 
ready  to  proceed  to  the  selection  of  the  referees."    To  any  arbi- 
tration, with  such  exceptions,  Tobey  declined  to  accede ;  and 
the  present  bill  is  brought  to  compel  the  County  Commission- 
ers, by  injunction  or  otherwise,  to  agree  to  arbitrators  to  be 
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selected  from  the  schedule  of  persons  offered  by  the  plaintiff, 
and,  under  the  prayer  for  general  relief,  for  the  appointment 
by  mutual  consent,  of  other  persons  as  atbitrators,  if  the  list 
so  offered  is  not  acceptable. 

Pending  the  proceedings  in  this  Court,  one  of  the  County 
Commissioners  has  gone  out  of  office,  and  a  new  Commis- 
sioner has  been  appointed  in  his  stead ;  and  it  is  admitted, 
that. the  suit  cannot  be  finally  disposed  of  without  his  being 
made  a  party.  But  this  objection  being  merely  in  its  nature 
dilatory  only,  and  not  ending  the  proceedings,  but  only  re- 
quiring a  supplemental  bill,  the  parties  have  been  content  to 
argue  the  cause  upon  what  is,  after  all,  the  main  question  to  be 
decided.  And  that  question  is,  whether  this  Court,  as  a  Court 
of  Equity,  possesses  authority  to  compel  the  County  Commis- 
sioners to  submit  to  any  arbitration,  under  the  circumstances 
of  the  case. 

Before  proceeding  directly  to  this  question,,  it  may  be  well 
to  dispose  of  some  considerations  stated  at  the  argument,  in 
a  brief  manner.  The  final  order  of  the  County  Commission 
ers  makes  certain  exceptions  from  the  claims  of  the  plaintiff, 
which  they  offer  to  submit  to  arbitration.  Now,  in  my  judg- 
ment, if  any  of  the  excepted  claims  were,  in  fact,  in  the 
contemplation  of  the  resolve  of  1839,  the  Commissioners 
have  no  authority,  under  the  resolve,  to  submit  a  part  of  them 
only,  to 'arbitration;  but  are  bound  to  submit  the  whole,  if 
any.  Of  course,  as  has  been  already  intimated,  if  any  of  the 
claims  are  new,  and  are  not  comprehended  in  the  resolve, 
they  would  not  fall  within  the  same  predicament ;  but  would 
constitute  a  good  ground  why  the  submission  of  them  to  ar- 
bitration should  be  declined. 

In  respect  to  another  point  made  at  the  bar,  that  a  suffi- 
cient and  appropriate  remedy,  if  any  lies,  will  lie  in  the  State 
Court  by  way  of  mandamus  ;  that  is  certainly  a  consideration 
entitled  to  mlich  weight,  if  the  entertaining  of  the  present 

bill  be  a  matter  solely  for  the  exercise  of  the  sound  discretion 
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of  this  Courc.  But  if  the  case  be  one  over  which  this  Court 
possesses  a  full  jurisdiction,  and  the  party  has  rights,  which 
he  is  entitled  to  have  protected  by  its  authority,  I  do  not 
know  that  the  existence  of  a  concurrent  jurisdiction  in  the 
State  Court  Would  authorize  this  Court  to  decline  jurisdiction 
over  the  cause. 

The  grave  question  is,  whether  this  Court,  as  a  Court  of 
Equity,  does  possess  jurisdiction  to  compel  the  defendants  to 
submit  the  claims  of  the  plaintiff  to  arbitration,  under  the 
circumstances  of  the  present  case. 

I  observe,  that  at  the  argument,  the  case  has  been  treated 
by  the  plaintiff's  counsel  as  a  matter  of  contract  or  agree* 
ment  on  the  part  of  the  Commissioners,  to  submit  the  claims 
to  arbitration  ;  and  that  when  the  Court,  upon  petition  of 
Tobey,  entered  upon  their  docket,  through  their  clerk, 
"  granted,"  it  amounted  to  a  consummated  agreement  to  r^ 
fer  the  same,  and  nothing  remained  but  mutually  to  agree 
upon  the  arbitrators.  But  I  entertain  great  doubts  upon  both 
parts  of  the  proposition.  In  the  first  place,  an  agreement  to 
refer  without  saying  more,  how,  and  when,  and  to  whom  the 
submission  is  to  be,  can  hardly  be  deemed  anything  more  than 
an  inchoate  and  imperfect  agreement,  the  first  step,  only,  in  a 
negotiation,  which  is  to  fall  of  itself,  if  the  arbitrators  are  not 
subsequently  agreed  upon.  It  is  rather  of  the  nature  of  a 
conditional  consent  to  refer,  provided  the  parties  can  agree 
upon  the  arbitrators.  In  the  next  place,  it  does  not  seem  to 
me  that  the  act  of  the  Commissioners  in  executing  this  au- 
thority, is  to  be  treated  as  founding  upon,  or  constituting  of 
itself,  any  contract  or  agreement  whatsoever.  It  is  an  exer- 
cise by  them  of  a  public  special  authority,  confided  to  them 
by  the  resolve,  not  as  individuals,  but  as  a  Court,  and  acting 
as  a  Court.  No  one  can  reasonably  doubt,  that  the  authority 
to  examine  and  allow  the  claims  is  to  be  in  the  exercise  of 
judicial  functions,  by  the  Commissioners,  as  much  so  as  the 
laying  out  of  a  highway,  or  the  award  of  a  committee  or  jury, 
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to  ascertain  the  amount  of  the  damages.  The  Commissioners 
were  not  by  the  resolve  authorized,  in  terms,  to  make  any 
contract  or  agreement,  nor  were  they  personally  bound  by 
any  award  made  by  the  arbitrators,  if  duly  chosen.  But  the 
award  would  bind  the  Connty,  not  upon  the  footing  of  being 
a  contract  or  agreement  made  by  the  Commissioners,  for  and 
on  behalf  of  the  County,  but  by  mere  operation  of  law,  as  a 
legal  liability,  imposed  upon  the  County  as  a  public  corpora- 
tion, independent  of  contract  or  agreement,  under  and  in 
virtue  of  the  resolve. 

But  supposing  it  to  be  otherwise,  and  here  there  was  a  real 
contract  or  agreement,  not  conditional  but  absolute,  on  the 
part  of  the  Commissioners,  to  refer  the  claims  to  arbitration, 
can  such  an  "agreement  bo  enforced  by  a  Court  of  Equity  ? 
No  one  can  be  found,  as  I  believe,  and  at  all  events,  no  case 
has  been  cited  by  counsel,  or  has  fallen  within  the  scope  of 
my  researches,  in  which  an  agreement  to  refer  a  claim  to  ar- 
bitration, has  ever  been  specifically  enforced  in  equity.  So  far 
as  the  authorities  go,  they  are  altogether  the  other  way.  The 
cases  are  divided  into  two  classes.  One,  where  an  agreement 
to  refer  to  arbitration  has  been  set  up  as  a  defence  to  a  suit 
at  law,  as  well  as  in  equity ;  the  other,  where  the  party  as 
plaintiff  has  sought  to  enforce  such  an  agreement  in  a  Court 
of  equity.  Both  classes  have  shared  the  same  fate.  The 
Courts  have  refused  to  allow  the  former  as  a  bar  or  defence 
against  the  suit ;  and  have  declined  to  enforce  the  latter  as 
ill-founded  in  point  of  jurisdiction.  In  respect  to  the  former 
class,  I  will  barely  refer  to  Wellington  v.  Mackintosh^  (2  Atk. 
569),  Mitchell  v.  Harris,  (4  Bro.  Ch.  R.  311 ;  *S.  C.  2  Ves. 
Jr.  129),  Km  V.  Hottister,  (1  Wils.  R.  129),  Street  v.  Rigby, 
(6  Ves.  815),  and  Thompson  v.  ChamocJc,  (8  Term  R.  139). 
In  respect  to  the  latter  class.  In  Street  v.  Rigby^  (6  Ves.  R. 
813,  818),  Lord  Eldon  significantly  said,  that  no  instance 
is  to  be  found  of  a  decree  for  specific  performance  of  an 
agreement  to  name  arbitrators,  or  that  any  discussion  upon  it 
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has  taken  place  in  experience  for  the  last  twenty-five  years  • 
and  he  referred  to  the  case  of  Price  y.  WiUiamSy  before  Lord 
Thurlow,  in  which  he,  Lord  Eldon,  was  counsel,  where  Lord 
Thurlow  held,  that  the  Court  could  not  perform  such  an 
agreement.  I  do  not  find  in  the  very  brief  and  unsatisfactory 
reports  of  the  case  of  Price  v.  Williams,  (3  Bro.  Ch.  R. 
163,  and  1  Ves.  Jr.  R.  365),  any  notice  of  this  point ;  but 
there  cannot  be  any  serious  doubt  of  the  accuracy  of  Lord 
Eldon's  recollection  of  the  case.  In  Gourlay  v.  The  Dyke 
of  Somersety  (19  Ves.  R.  430),  Sir  William  Grant,  one  of  the 
greatest  masters  of  equity  of  his  age,  expressly  said,  that  a 
bill  seeking  to  enforce  the  specific  performance  of  an  agree- 
ment to  refer  to  arbitration,  was  a  species  of  bill  that  has  never 
been  entertained  by  a  Court  of  Equity.  There  are  several 
other  cases  bearing  strongly  on  the  same  doctrine,  such  as 
Mines  V.  Gcry,  (14  Ves.  400),  BlundeUy.  Brettargh,  (17  Ves. 
232),  and  fVilks  v.  Davis,  (3  Meriv.  R.  507).  But  a  later 
case,  directly  in  point,  is  Agar  v.  Macklew,  (2  Sim.  and  Stu. 
R.  418),  where  Sir  John  Leach  utterly  -refused  to  decree  the 
specific  performance  of  an  agreement  to  refer  to  arbitration. 
On  that  occasion,  he  said  ;  M I  consider  it  to  be  quite  settled, 
that  this  Court  will  not  entertain  a  bill  for  the  specific  per- 
formance of  an  agreement  to  refer  to  arbitration  ]  nor  will  it, 
in  such  a  case,  substitute  the  master  for  the  arbitrators,  which 
would  be  to  bind  the  parties  contrary  to  their  agreement." 

It  was  suggested  at  the  argument,  that  the  ground  upon 
which  this  doctrine  of  Courts  of  Equity  is  founded,  is  not 
solid  or  satisfactory.  If  this  were  admitted  to  be  true,  I  do 
not  know  that  any  Judge  would  now  deem  it  correct  or  safe 
to  depart  from  it',  as  he  must  content  himself  upon  this,  as 
many  other  occasions,  to  administer  the  established  law,  and 
walk  in  the  footsteps  of  his  predecessors,  super  antiquas  vias. 
But,  in  truth,  I  do  not  well  see,  that  the  doctrine  could  have 
been  otherwise  settled.  The  two  general  grounds  on  which 
it  rests,  belong  to  other  branches  of  equity  jurisprudence  as 
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well  as  this.  What  are  they  ?  The  first  ground  is,  that  a 
Court  of  Equity  ought  not  to  compel  a  party  to  submit  the 
decision  of  his  rights  to  a  tribunal,  which,  confessedly,  does 
not  possess  full,  adequate,  and  complete  means,  within  itself, 
to  investigate  the  merits  of  the  case,  and  to  administer  justice. 
The  common  tribunals  of  the  country  do  possess  these  means ; 
and  although  a  party  may  have  entered  into  an  agreement  to 
submit  his  rights  to  arbitration,  this  furnishes  no  reason  for  a 
Court  of  Equity  to  deprive  him  of  the  right  to  withdraw  from 
such  agreement,  and  thus  to  take  from  him  the  locus  peniten- 
tia ;  and  to  declare  that  the  common  tribunals  of  the  cpun- 
try  shall  be  closed  against  him,  and  he  shall  be  compelled  to 
submit  all  his  rights  and  interests  to  the  decision  of  another 
tribunal,  however  defective  or  imperfect  it  may  be,  to  admin- 
ister entire  justice.  The  argument  at  the  bar  misconceived 
the  doctrine  of  the  Court  on  this  head.  Courts  of  Equity  do 
not  refuse  to  interfere  to  compel  a  party  specifically  to  perform 
an  agreement  to  refer  to  arbitration,  because  they  wish  to  dis- 
courage arbitrations,  as  against  public  policy.  On  the  con- 
trary, they  have  and  can  have  no  Just  objection  to  these 
domestic  forums,  and  will  enforce,  and  promptly  interfere  to 
enforce  their  awards  when  fairly  and  lawfully  made,  without 
hesitation  or  question.  But  when  they  are  asked  to  proceed 
farther  and  to  compel  the  parties  to  appoint  arbitrators  whose 
award  shall  be  final,  they  necessarily  pause  to  consider,  wheth- 
er such  tribunals  possess  adequate  means  of  giving  redress, 
and  whether  they  have  a  right  to  compel  a  reluctant  party  to 
submit  to  such  a  tribunal,  and  to  close  against  him  the  doors 
of  the  common  Courts  of  justice,  provided  by  the  Government 
to  protect  rights  and  to  redress  wrongs.  One  of  the  estab- 
lished principles  of  Courts  of  Equity  is,  not  to  entertain  a 
bill  for  the  specific  performance  of  any  agreement,  where  it 
is  doubtful  whether  it  may  not  thereby  become  the  instrument 
of  injustice,  or  to  deprive  parties  of  rights  which  they  are 
otherwise  &ir!y  entitled  to  have  protected.     The  specific  per< 
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formance  of  an  agreement  is,  by  no  means,  a  matter  of  right 
which  a  party  has  authority  to  demand  from  a  Court  of  Equity. 
So  far  from  this,  it  is  a  matter  of  sound  discretion  in  the  Court, 
to  be  granted  or  withheld,  according  to  its  own  view  of  the 
merits  and  circumstances  of  the  particular  case,  and  never 
amounts  to  a  peremptory  duty. 

Now  we  all  know,  that  arbitrators,  at  the  common  law, 
possess  no  authority  whatsoever,  even  to  administer  an  oath, 
or  to  compel  the  attendance  of  witnesses.  ^  They  cannot  com- 
pel the  production  of  documents,  and  papers  and  books  of 
account,  or  insist  upon  a  discovery  of  facts  from  the  parties 
under  oath.  They  are  not  ordinarily  well  enough  acquainted 
with  the  principles  of  law  or  equity,  to  administer  either  effect- 
ually, in  complicated  cases ;  and  hence  it  has  often  been  said, 
that  the  judgment  of  arbitrators  is  but  rusticum  judicium. 
Ought  then  a  Court  of  Equity  to  compel  a  resort  to  such  a 
tribunal,  by  which,  however  honest  and  intelligent,  it  can  in 
no  case  be  clear  that  the  real  legal  or  equitable  rights  of  the 
parties  can  be  fully  ascertained  or  perfectly  protected  ? 

It  has  been  said  at  the  bar,  that  in  modern  times,  most 
nations,  and  especially  commercial  nations,  not  only  favor  ar- 
bitrations, but  in  many  instances  make  them  compulsive.  But 
in  considering  this  point,  two  circumstances  are  important  to 
be  kept  in  view.  In  the  first  place,  whenever  arbitrations  are 
made  compulsive,  it  is  by  Jegislative  authority,  which  at  the 
same  time,  arms  the  arbitrators  with  the  fullest  powers  to  as- 
certain the  facts,  to  compel  the  attendance  of  witnesses,  to 
require  discovery  of  papers,  books  and  accounts,  and  gener- 
ally, also,  to  compel  the  parties  to  submit  themselves  to  exam- 
ination under  oath.  In  the  next  place,  these  arbitrations  are 
never,  or  at  least  not  ordinarily,  made  compulsive  to  the 
extent  of  excluding  the  jurisdiction  of  the  regular  Courts  of 
justice ;  but  are  instituted  as  mere  preliminaries  to  an  appeal 
to  those  Courts,  from  the  award  of  the  arbitrators,  if  either 
party  desires  it,  so  that  the  law,  and  in  many  cases,  the  facts 
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also,  if  disputed,  are  re-examinable  there.  So  that,  in  many 
cases,  it  will  be  found,  that  protracted  litigation  and  very  on- 
erous expenses  often  follow  as  necessary  results  of  the  system. 
Indeed,  so  far  as  the  system  of  compulsive  arbitrations  has 
been  tried  in  America,  the  experiment  has  not,  as  I  under- 
stand, been  such  as  to  make  any  favorable  impression  upon 
the  public  mind,  as  to  its  utility  or  convenience.  At  all  events, 
it  cannot  be  correctly  said,  that  public  policy,  in  our  age, 
generally  favors  or  encourages  arbitrations,  which  are  to  be 
final  and  conclusive,  to  an  extent  beyond  that  which  belongs 
to  the  ordinary  operations  of  the  common  law. 

It  id  certainly  the  policy  of  the  common  law,  not  to  compel 
men  to  submit  their  rights  and  interests  to  arbitration,  or  to 
enforce  agreements  for  such  a  purpose.  Nay,  the  common 
law  goes  farther,  and  even  if  a  submission  has  been  made  to 
arbitrators,  who  are  named,  by  deed  or  otherwise,  with  an 
express  stipulation,  that  the  submission  shall  be  irrevocable,  it 
still  is  revocable  and  countermandable,  by  either  party,  before 
the  award  is  actually  made,  although  not  afterwards.  This 
was  decided  as  long  ago  as  in  Vynior^s  case,  (8  Co.  R.  81,  b.). 
The  reason  there  given,  is,  that  a  man  cannot,  by  his  act, 
make  such  authority,  power,  or 'warrant  not  countermandable, 
which  is  by  law,  and  of  its  own  nature,  countermandable ; 
as  if  a  roan  should,  by  express  words,  declare  his  testament 
to  be  irrevocable,  yet  he  may  revoke  it,  for  his  acts  or  words 
cannot  alter  the  judgment  of  law,  to  make  that  irrevocable, 
which  is  of  its  own  nature  revocable.  This  doctrine  has  been 
constantly  upheld  down  to^  the  present  day,  as  will  appear 
from  the  cases  of  Milne  v.  Gratrix,  (7  East,  R.  607),  Clap- 
ham  V.  Higham,  (1  Bing.  R.  89),  King  v.  Joseph,  (5  Taunt. 
R.  452).  But  where  an  award  has  been  made  before  the 
revocation,  it  will  be  held  obligatory,  and  the  parties  will  not 
be  allowed  to  revoke  it,  and  the  Courts  of  Law  as  well  as  of 
Equity  will  enforce  it.  In  this  view  of  the  matter,  Courts  of 
Equity  do  but  follow  out  the  dictates  and  analogies  of  the 
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law.  When  the  law  has  declared,  thai  any  agreement  for  an 
arbitration  is,  in  its  very  nature,  revocable,  and  cannot  be 
made  irrevocable  by  any  agreement  of  the  parties,  Courts  of 
Equity  are  bound  to  resi>ect  this  interposition,  and  are  not  at 
liberty  to  decree  that  to  be  positive  and .  absolute  in  its  oUi- 
gation,  which  the  law  declares  to  be  conditional  and  counter- 
mandable. 

And  this  leads  me  to  remark  in  the  second  place,  that  it  is 
an  established  principle  of  Courts  of  Equity  never  to  enforce 
the  specific  performance  of  any  agreement,  where  it  would  be 
a  vain  and  imperfect  act,  or  where  a  specific  performance  is 
from  the  very  nature  and  character  of  the  agreement,  imprac- 
ticable or  inequitable,  to  be  enforced.*     Thus,  for  example. 
Courts  of  Equity  will  not  decree  the  specific  performance  of 
an  agreement  for  a  partnership  in  business,  where  it  is  to  be 
merely  doing  the  pleasure  of  both  parties,  because  it  may  be 
forthwith  dissolved  by  either  party .^   So,  upon  the  like  ground, 
Courts  of  Equity  will  not  decree  the  specific  performance  of 
a  contract  by  an  author  to  write  dramatic  performances  for  a 
particular  theatre,  although  it  will  restrain  him  from  writing 
for  another  theatre,  if  he  has  contracted  not  to  do  so ;  ^  nor 
will  they  compel  the  specific  performance  of  a  contract  by  an 
actor  to  act  a  specified  number  of  nights  at  a  particular  thea- 
tre ;  ^  nor  will  they  compel  the  specific  performance  of  a  con- 
tract to  furnish  maps  to  be  engraved  and  publishea  by  the 
other  party .^     In  all  these  cases  the  reason  is  the  same,  the 
utter  inadequacy  of  the  means  of  the  Court  to  enforce  the 
due  performance  of  such  a  contract.     The  same,  principle 

1  2  Story,  Eq.  Jurisp.  §  959,  a. 

9  See  Story  on  Partn.  §  189,  §  190,  and  Cdlyer  on  Partn.  B.  2,  ch.  3, 
§  2,  p.  132, 133, 2d  edit ;  1  Story  on  Equity  Jurisp.  §  666,  and  the  casea 
there  cited.    Crawshay  v.  Mauk,  1  Swanst  315,  the  reporter's  note. 

3  2  Story  Eq.  Jurisp.  §  959,  a  ;  Morris  v.  Colman,  18  Ves.  437;  Oarke  v. 
Price,  3  Wils.  Ch.  R.  157 ;  Baldwin  v.  Society  for  the  Diffusion  of  Uuftd 
Knowledge,  9  Simons  R.  3^)3. 

4  Kemble  v.  Kean,  6  Simons  R.  330. 

«  Baldwin  v.  Society  for  the  Diffusion  of  Ustful  Ehowledge,  9  Sim- 
ons R.  333. 
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would  apply,  to  the  case  of  a  specific  contract  by  a  master  to 
paint,  an  historical  picture,  or  a  contract  by  a  sculptor  to  carve 
a  statue  or  a  group,  historical  or  otherwise.  From  their  very 
nature,  all  such  contracts  must  depend  for  their  due  execution, 
upon  the  skill,  and  will,  and  honor  of  the  contracting  party. 
Now  this  very  reasoning  applies  with  equal  force  to  the  case 
at  bar.  How  can  a  Court  of  Equity  compel  the  respective 
parties  to  name  arbitrators ;  and  a  fortiori,  how  can  it  com- 
pel the  parties  mutually  to  select  arbitrators,  since  each  must, 
in  such  a  case,  agree  to  all  the  arbitrators  ?  If  one  party  re- 
fuses to  name  an  arbitrator,  how  is  the  Court  to  compel  him 
to  name  one  ?  If  an  arbitrator  is  named  by  one  party,  how 
is  the  Court  to  ascertain,  if  the  other  party  objects  to  him, 
whether  he  is  right  or  wrong  in  his  objection  ?  If  one  party 
names  an  arbitrator,  who  will  not  act,  how  can  the  Court 
compel  him  to  select  another  ?  If  one  party  names  an  arbi- 
trator not  agreed  to  by  the  other,  how  is  the  Court  to  find 
out  what  are  his  reasons  for  refusing  ?  If  one  party  names 
an  arbitrator  whom  the  other  deems  incompetent,  how  is 
the  Court  to  decide  upon  the  question  of  his  competency  ? 
Take  the  present  case,  where  the  arbitrators  are  to  be  mutual- 
ly selected,  when  and  within  what  time  are  they  to  be  ap 
pointed  ?  How  many  shall  they  be, —  two,  three,  four,  five, 
seven,  ten,  or  even  twenty  ?  The  resolve  is  silent  as  to  the 
number.  Can  the  Court  fix  the  number,  if  the  parties  do  not 
agree  upon  it  ?  That  would  be  doing  what  has  never  yet 
been  done.  If  either  party  should  refuse  to  name  any  arbi- 
trator, or  to  agree  upon  any  named  by  the  other  side,  has  the 
Court  authority,  of  itself,  to  appoint  arbitrators,  or  to  substi- 
tute a  master  for  them  ?  That  would  be,  as  Sir  John  Leach 
said  in  Agar  v.  MackleUy  (2  Simons  and  Stu.  R.  418,  423), 
to  bind  the  parties  contrary  to  their  agreement ;  and  in  Milnes 
V.  Gery,  (14  Ves.  400,  408),  Sir  William  Grant  held  such  an 
appointment  to  be  clearly  beyond  the  authority  of  the  Court. 
In  fVilks  V.  Davis,  (Meriv.  R.  507,  509),  Lord  Eldon  refer- 
voL.  III.  70 
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ring  to  the  cases  of  Cooth  v.  Jackson,  (6  Ves.  34),  MUnes  v. 
Gery,  (14  Ves.  400,  408),  and  Bhmdell  v.  Bretiargh,  (17 
Ves.  232),  said ;  <'  It  has  been  determined  in  the  cases  re- 
ferred to,  that  if  one  party  agrees  to  sell  and  another  to  pur- 
chase, at  a  price  to  be  settled  by  aibitrators  named  by  the 
parties,  if  no  award  has  been  made,  the  Court  cannot  decree 
respecting  it."  In  Cooth  v.  Jacksony  (6  Ves.  R.  34),  Lord 
Eidon  said  ;  ''  I  am  not  aware  of  a  case  even  at  law,  nor  that 
a  Court  of  Equity  has  ever  entertained  this  jurisdiction,  that 
where  a  reference  has  been  made  to  arbitration  and  the  judg- 
ment of  the  arbitrators  is  not  given  in  the  time  and  manner 
according  to  the  agreement,  the  Court  have  substituted  them- 
selves for  the  arbitrators  and  made  the  award.  I  am  not 
aware  that  it  has  been  done  even  in  a  case  where  the  substan- 
tial thing  to  be  done  is  agreed  between  the  parties,  but  the 
time  and  manner  in  which  it  is  to  be  done,  is  that  which  they 
have  put  upon  others  to  execute."  The  same  learned  judge, 
in  Blundell  \.  Brett arghy  (17  Ves.  232,  242),  affirmed  the 
same  statement,  substituting  only  the  word  ''  prescribe  "  for 
''  execute."  So  that  we  abundantly  see,  that  the  very  imprac- 
ticability of  compelling  the  parties  to  name  arbitrators,  or 
upon  their  default,  for  the  Court  to  appoint  them,  constitutes, 
and  must  forever  constitute,  a  complete  bar  to  any  attempt 
on  the  part  of  a  Court  of  Equity  to  compel  the  specific  per- 
formance of  any  agreement  to  refer  to  arbitration.  It  is 
essentially,  in  its  very  nature  and  character,  an  agreement 
which  must  rest  in  the  good  faith  and  honor  of  the  parties, 
and  like  an  agreement  to  paint  a  picture,  or  to  carve  a  statute, 
or  to  write  a  book,  or  to  invent  patterns  for  prints,  must  be 
left  to  the  conscience  of  the  parties,  or  to  such  remedy  in 
damages  for  the  breach  thereof,  as  the  law  has  provided. 

There  is  another  consideration,  which  is  entitled  to  great 
weight,  under  the  circumstances  of  the  present  case,  which 
has  been  already  alluded  to.     It  is,  that  if  the  authority  was 
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confided  to  the  Commissioners^  as  a  Court,  and  they  were  to 
act  judicially  under  the  resolve,  it  seems  to  me,  that  if  they 
refused  to  act,  and  it  was  not  a  matter  left  in  their  mere  dis- 
cretion, the  appropriate  remedy  lies  in  the  Supreme  Court  of 
the  State,  as  the  appellate  jurisdiction  competent  to  compel 
inferior  tribunals  to  do  their  duty ;  and  the  fit  remedy  would 
be  by  mandamus.  This  Court,  as  a  Court  of  Equity,  possesses 
no  revisory  power  over  the  acts  of  the  State  tribunals  in  the 
exercise  of  their  jurisdiction.  It  has  no  authority  to  compel 
them  to  do  their  duty,  or  to  abstain  from  the  exercise  of  their 
functions.     It  belongs  ad  alium  exatnen. 

Without  going  more  at  large  into  the  subject,  it  appears  to 
me,  that  the  present  is  not  a  case  in  which  this  Court  can  af- 
ford any  relief  whatsoever  to  the  plaintiff,  however  strong  his 
claims  may  be  upon  the  justice  of  the  County  and  its  public 
functionaries.  I  shall,  therefore,  order  the  bill  to  be  dis- 
charged, but  without  costs  to  the  defendants. 
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ACCEPTOR. 

See  Bill  of  Exchahqx. 

ADMINISTRATOR. 

1.  Where  a  bill  waa  brought  by  the 
Plaintiff  as  administrator,  and  the  De- 
fendant pleaded,  that  he  was  not  ad- 
ministrator, inasmuch  as  he  had  not 
taken  out  administration  in  New 
Hampshire  before  filing  this  bill  —  It 
was  hddj  that  the  plea  was  sufficient 
on  general  principles,  and  also  that 
the  statute  of  New  Hampshire  in  re* 
lation  to  actions  commenced  h^  per- 
sons acting  as  administrators  did  not 

fovern  the  rule  of  this  Court  in  equity, 
ut  was  confined  to  suits  at  law,  and 
was  addressed  only  to  the  State 
Courts.         Carter  y.  Treadwell.    25 

2.  Held,  also,  that  the  Plaintiff 
might  maintain  a  suit  in  the  Circuit 
Court  as  a  citizen  of  Maine,  in  his 
character  of  administrator,  if  he  took 
out  letters  of  administration  in  New 
Hampshire.  Ibid. 

See  E<iuiTT.  5. 

AGENCY. 

1.  Where  a  sale  made  by  an  agent 
is  ratified  by  his  principals,  the  agent's 
representations,  made  at  the  time  of 
the  sale,  bind  his  principals. 

Doggett  V.  Emerson.    700 
See  Sale. 

2.  Where  A  and  B  gave  a  bond  to 
C,  conditioned  to  make  a  conveyance 
of  certain  timber  land,  provided  C 
should  elect  to  buy  the  same  on  certain 
terms,  within  thirty  days, —  or  should 
make  a  sale  thereof  within  the  same 
time,  in  which  case,  only  one  half  of 
the  excess  over  a  certain  price  waa  to 
be  paid  to  A  and  B,  — r  and  C  did 
make  sale  of  the  land,  and  A  and  B 
received  one   half  of  the  excess  of 

70* 


the  price  over  the  stated  sum,  and 
made  a  deed  of  conveyance  thereof 
to  the  purchaser,  —  It  teas  held,  that 
C  was  the  agent  of  A  and  B  in  the 
sale,  and  they  were  bound  by  his  rep- 
resentations. 

Hough  V.  Richardson.    659 

3.  Whatever  is  known  to  an  agent 
is,  in  contemplation  of  law,  known  to 
the  principal,  and  the  latter  cannot 
aver  his  ignorance  thereof.  Ibid. 

4.  In  general,  sub-agents,  acting 
ex  contractu,  are  responsible  only  to 
the  immediate  agents  who  employ 
them,  and  not  to  the  principals  of 
such  agents ;  and  there  is  no  neces«' 
sary  exception  to  this  rule  in  the  case 
of  public  officers,  although,  under 
particular  circumstances,  an  excep- 
tion may  arise. 

Trafton  v.  Bright.    646 
See  Postmaster. 

5.  A  Court  of  Equity  will  not  main- 
tain a  Bill  for  redress  in  cases  of  loss 
or  injury  occurring  to  a  principal 
from  the  negligence  or  misconduct  of 
his  aorent.  The  appropriate  remedy 
is  at  Taw  for  damages. 

Vose  V.  Philbrook.     336 
See  Sale. 

Bankruptcy,  24. 
£<luiTT,  38. 

ALIENS. 

1.  In  the  Courts  of  the  United 
States,  alien  friends  are  entitled  to 
claim  the  same  protection  of  their 
rights,  as  citizens. 

Taylor  v.  Carpenter.    458 

ANSWER, 

See  E<iuiTT ;  Libel. 

APPEAL. 
1.  In  cases  of  appeal  from  the  Dis- 
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ACCEPTOR.  the  price  over  the  stated  fum,  and 

See  Bill  of  Exchahox.  made  a  deed  of  conveyance  thereof 

to  the  purchaser,  —  It  teas  held^  that 
ADMINISTRATOR.  C  was  the  agent  of  A  and  B  in  the 

1.  Where  a  bill  waa  brought  by  the   sale,  and  they  were  bound  by  his  rep- 
Plaintiff  as  administrator,  and  the  De-   resentations. 

fend  ant  pleaded,  that  he  was  not  ad-  Hough  v.  Richardson.    659 

ministrator,  inasmuch  as  he  had  not  3.  Whatever  is  known  to  an  agent 
taken  out  administration  in  New  is,  in  contemplation  of  law,  known  to 
Hampshire  before  filing  this  bill  —  It  the  principal,  and  the  latter  cannot 
was  held,  that  the  plea  was  sufficient    aver  his  ignorance  thereof.  Ibid. 

on  general  principles,  and  also  that  4.  In  general,  sub-agents,  acting 
the  statute  of  New  Hampshire  in  re-  ex  eontractu,  are  responsible  only  to 
lation  to  actions  commenced  h^  per-  the  immediate  agents  who  employ 
sons  acting  as  administrators  did  not  them,  and  not  to  the  principals  of 
govern  the  rule  of  this  Court  in  equity,  such  agents ;  and  there  is  no  neces«' 
but  was  confined  to  suits  at  law,  and  sary  exception  to  this  rule  in  the  case 
was  addressed  only  to  the  State  of  public  officers,  although,  under 
Courts.         Carter  v.  TreadweU.    25   particular  circumstances,  an  ezcep- 

2.  Heldf  also,    that   the    Plaintiff  tion  may  arise. 

might  maintain  a  suit  in  the  Circuit  Trafton  v.  Bright.    646 

Court  as  a  citizen  of  Maine,  in  his  See  Postmaster. 

character  of  administrator,  if  he  took  5.  A  Court  of  Equity  will  not  main- 
out  letters  of  administration  in  New  tain  a  Bill  for  redress  in  cases  of  loss 
Hampshire.  Ibid,   or  injury    occurring  to  a  principal 

See  £<iuiTT.  5.  from  the  negligence  or  misconduct  of 

his  agent.    The  appropriate  remedy 
AGENCY.  is  at  Taw  for  damages. 

1.  Where  a  sale  made  by  an  agent  Vose  v.  Philbrook.     336 
is  ratified  by  his  principals,  the  agent's           See  Sale. 
representations,  made  at  the  time  of                   Bankruptct,  24. 

the  sale,  bind  his  principals.  E<iuitt,  38. 

Doggett  V.  Emerson,    700 
See  Sale.  ALIENS. 

2.  Where  A  and  B  gave  a  bond  to  1.  In  the  Courts  of  the  United 
C,  conditioned  to  make  a  conveyance  States,  alien  friends  are  entitled  to 
of  certain  timber  land,  provided  C  claim  the  same  protection  of  their 
should  elect  to  buy  the  same  on  certain   rights,  as  citizens. 

terms,  within  thirty  days,—  or  should  Taylor  v.  Carpenter.     458 

make  a  sale  thereof  within  the  same 

time,  in  which  case,  only  one  half  of  ANSWER, 

the  excess  over  a  certain  price  waa  to  See  E<iuity  i  Libel. 

be  paid  to  A  and  B,  — and  C  did 

make  sale  of  the  land,  and  A  and  B   APPEAL. 

received  one   half  of  the  excess  of      1.  In  cases  of  appeal  from  the  Dis- 
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triet  Court,  this  Court  is  very  cautious  it  must  be  considered  as  belonging 

in  admitting  new  matters  of  defence  personally  to  B,  —  the  onus  probandi 

or  allegation  to  be  introduced,  where  being  on  the  plaintiff'  to  show  the 

the  facts,  on  which  they  rest,  are  not  contrary,  which  he  failed  to  do. 

new  or  newly  discovered,  but  were  Cashing  t.  Smith.    556 

perfect]  V  known  at  or  before  the  hear-  3.  RddfOlso,  that,  under  tbe  cir- 

ing  in  the  District  Court.  cumstances  of  the  case,  Smith,  Jr. 

Ctfjin  V.  Jenkins.    109  was  a  bona  fide  purchaser,  without 

notice  of  any  equity  on  the  part  of 

ARBITRATION.  the  assignee ;  and  that  his  Utle  was 

See  EquiTT,  22.  completely  established  by  the  foreclo- 
sure of  the  mortgage,  under  the  re- 

ASSESSMENT.  quirements  of  the  statutes  of  New 

See  CoRpoRATioK.  Hampshire.                                   Ibid. 

4.  Held,  also,    that   the    plaintiff 

ASSIGNMENT.  could  not,  in  the  argument,  take  ad- 

1.  A,  made  an  assignment  of  all  vantage  of  the  objection,  that  the  pub- 
his  property  to  B,  C,  D,  and  E,  in^  lication  in  the  newspaper  of  an  inten- 
trust,  to  pay  his  debts.  Among  the  tion  to  foreclose,  as  required  by  the 
property  assigned  was  a  large  debt  statute,  was  not  established  by  litay 
from  Alessrs.  F  and  M,  on  which  an  copy  of  the  newspaper,  but  only  by 
action  was  brought,  and  judgment  two  witnesses;  bat  that  the  objection 
recovered,  and  execution  levied  by  should  have  been  made  at  an  earlier 
selling  an  equity  of  redemption  in  period ;  or  the  prima  facie  evidence 
the  Folsom  Farm,  mortgaged  to  the  of  the  witnesses  should  have  been 
Granite  Bank,  but  owned  by  F  and  M.  disproved.  Ibid. 
This  equity  was  purchased  by  B,  one  •  5.  Where  denials  to  allegations  in 
of  the  assignees,  and  subsequently  the  bill  are  made  in  the  answer,  the 
sold  to  the  defendant,  Smith,  Jr.,  the  onus  probandi  is  on  the  plaintiff  to 
latter  mortgaging  the  property  to  B,  overcome  such  denials  by  the  testi- 
to  secure  his  notes  for  the  purchase-  mony  of  two  witnesses,  or  of  one 
money.  B  conveyed  the  mortgage  witness  and  other  corroborative  facts, 
and  two  of  the  notes,  to  the  defendant  Ibid. 
Rice,  for  a  debt  due  to  B  from  God-  ATTACHMENT. 

dard,  of  whom  Rice  was  administra-  1.  The  United  States  have  no  such 

tor.       The  mortgage    held    by    the  priority  over  other  creditors  of  their 

Granite  Bank  was  subsequently  con-  debtors,  as  to  entitle  them  to  a  prior 

veyed  to  the  defendant,  Smith,  Jr.,  satisftction,  by  attachment  and  levy, 

and,  at  the  time  of  the  filing  of  the  over  prior  attaching  creditors. 

Bill,  was  foreclosed.      The  present  United  States  v.  Canal  Bank.   79 

Bill  was  brought  by  one  of  the  assi^-  2.  In  Massachusetts  and  Maine,  a 

nees,  to  enable  the  assignees  to  obtain  creditor,  attaching  real  estate,  cau 

a  decree  for  the  redemption  of  the  hold  the  same  against  a  person  pur- 

Folsom  Farm,  as  against  Smith,  Jr.,  chasing  priok*  to  the  attachment,  but 

and  as  against  Rice,  to  obtain  a  sur-  whose  deed  is  not  recorded  until  after 

render  or  the  mortgage  and  notes,  —  the  attachment ;  provided  the  attach- 

and  charged  that  the  conveyance  to  ing  creditor    has  no  notice  of  the 

B  was  made  to  him  as  assignee,  and  deed,  at  the  time  of  the  attachment, 

not  in  his  own  right. ;  —  ihd. 

2.  It  was  held,  that,  ,as  no  deed  3.  The  United  States,  by  atUch- 
from  the  sheriff,  conveying  the  equity  ment  and  levy  of  execution  upon  real 
of  redemption  to  the  assignees,  ap-  estate,  do  not  acquire  any  better  title 
peared,  and  its  absence  was  not  ac-  to  the  same,  than  the  debtor  himself 
counted  for,  but  the  only  deed  shown  had.  Ibid. 
was  to  B,  alone,  who  declared  that  he  4.  B.  attached  certain  land,  as  the 
bought  on  his  own  account ;  and  as  property  of  C,  on  October,  4,  1839, 
the  assignees  had  acquiesced  in  the  and  levied  an  execution  thereon,  on 
possession  and  foreclosure  of  the  November  11, 1840.  C  conveyed  the 
mortgage  by  him,  without  objection  ;  same  land  to  H  by- deed,  prior  to  the 
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attachment,  but  the  deed  was  not  re-  blinded  by  the  sham  bidders,  the  sale 

corded  until  October  26, 1839,  and  B  is  valid.                                          Ibid. 

had  no  notice  thereof,  prior  to  that  3.  A  purchase  bj  an  auctioneer,  for 

time.    The  United  States  recovered  himself,  at  a  sale  made  by  him  in  be- 

judjrment  against  C  and  H  on  duty  half  of  his  principal,  is  not  void,  but 

bonds,  subsequent  to  October,  1839,  voidable  by  the  principal ;  but'  third 

and  levied    their  execution  on  the  persons  cannot  question  the  sale.     . 

same  premises,  prior  to  November  11,  Ibid. 
1840, '« as  the  estote  of  any  or  all  the 

debtors.'  *    It  was  held,  that  the  Unit-  BANKRUPTCY, 

ed  States  were  not  entitled  to  a  pri-  See  Fraudulent  Covvztancxs. 

ority  against  B.                             Ibid.  1.  Where  A  mortgaged  to  B  the 

4.  An  attachment  on  mesne  process,  whole  of  his  stock  in  trade,  and  near- 

is  not  a  lien  in  the  sense  of  the  com-  Iv  all  of  his  real  estate,  to  secure  a 

mon  law .  debt  due  from  A  to  B,  and  on  the  same 

Inthetnatterof  Bellows  Y.  Peck,  4^  day,  made  oath  to  a  petition  for  the 

See  Bankruptcy,  16, 17, 18,  22.  benefit  of  the  Bankrupt  Act  —  and 

subsequently  B  assigned  to  the  Co- 

AUCTION  SALE.  hannet  Bank  and  others  all  his  right, 

1.  Where  certain  Mill  Privileges  title  and  interest  in  the  said  stock 
belonging  to  the  defendants  were  sold  and  in  the  said  real  estate ;  it  was  held, 
at  auction  by  H,  as  their  agent,  to  the  that  the  mortgages  were  **  in  contem- 
plaintiff,  and,  after  the  lapse  of  five  plation  of  Bankruptcy,"  within  the 
years,  when  the  property  had  greatly  meaning  of  the  Bankrupt  Act  of  1841, 
deteriorated,  the  plaintiff  brought  ch.  9,  and  were  therefore  void ;  and 
the  present  Bill  in  Equity,  charging  that  it  was  immaterial  whether  B  did 
that  H  had,  by  sham-bids,  fraudulent-  or  did  not  know,  that  a  fraudulent 
ly  enhanced  the  price  far  beyond  the  preference  was  intended  in  his  favor, 
real  value  of  the  property  ;  but  not  if  it  were  actually  g^iven. 
charging  the  defendants  with  knowl-  Morse  v.  Cohannet  Bank.  693 
edge  and  connivance  with  him,  at  the  2.  Held,  also,  that  inasmuch  as  the 
time  of  the  sale, —  It  was  held^  that.  Bank  had  notice  at  the  time  when  the 
as  the  false  bidding  by  the  auctioneer  assignment  was  made,  that  A  had 
was  unauthorized  by  the  seller,  it  failed,  and  only  took  it  as  collateral  se- 
would  not  avoid  the  sale,  although  it  curity  for  old  claims  upon  B,  it  was 
would  be  a  good  ground  of  action  not  a  frcmajEie  purchase  for  a  valuable 
against  the  auctioneer  for  damages ;  consideration  without  notice  ;  —  and 
that  H  ought  to  have  been  made  a  that,  at  all  events,  as  the  assignment 
party  to  the  Bill ;  and  that  the  lapse  by  B  wa»  merely  of  his  right,  title, 
of  such  a  length  of  time  was,  under  and  interest,  without  covenant  of 
the  circumstances,  a  bar  to  the  present  title,  the  invalidity  of  his  title  des- 
Buit.             Feazie  v.  Williams.    612  troyed  all  right  of  the  Bank.       Ibid. 

2.  A  release  of  all  liability  in  the  3.  To  constitute  a  bona  fide  pur- 
premises  having  been  executed  by  chaser  for  a  valuable  consideration, 
the  plaintiff  to  the  auctioneer,  —  It  the  sale  must  be  for  a  new  considera- 
was  held,  that  it  was  a  release  of  his  tion ;  and  the  transfer  of  property 
principals,  the  defendants.           Ibid,  merely  as  a  new  security  for  old  debts 

3.  When,  at  an  auction  sale,  all  the  and  liabilities,  without  eztinguish- 
bidders,  except  the  purchaser,  are  by-  ment  or  surrender  of  such  debts,  or 
bidders  secretly  employed  by  the  sel-  of  the  old  securities  therefor,  is  not 
ler,  and  the  judgment  of  the  purchaser  sufficient.  Ibid. 
is  improperly  influenced  by  their  bids,  4.  The  pendency  of  proceedings  in 
the  sale  is  a  fraud,  against  which  Bankruptcy  is  sumcient  constructive 
Equity  will  relieve  the  purchaser,  notice  to  all  grantees  of  property 
But  when  there  are  real  bidders  as  proceeding  from  the  Bankrupt.  Ibid. 
well  as  sham  bidders,  and  the  last  bid  5.  Where  the  principal  is  bankrupt, 
before  the  purchaser's  is  a  real  bid,  a  Court  of  Equity  will,  on  applica- 
and  the  judgment  of  the  real  bidders  tion  by  the  surety,  compel  the  credi- 
and    the    purchaser    has   not    been  tor  to  prove  his  debt  against  the  prin- 
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cipa],  proYided  the  saretj  bring  the  12.  If  the  creditor,  his  a^nts  or 

amount  due  into  Court.     And  if  the  attorneys,  proceed  in  the  suit,  not- 

surety  pay  the  debt,  he  will  be  enti-  withstanding  the  injunction,  they  are 

tied  to  be  substituted  for  the  creditor,  liable  to  be  committed  for  contempt, 

and  to  assume  his  rights.  Ikid. 

In  the  matUr  of  Bahcoek.    393  13.  If  the  bankrupt  do  not  obtain 

6.  The  holder  of  a  bill  of  ezchange  his  discharge,  the  creditor  may  peti- 
is  entitled  to  prove  his  debt  in  banc*  tion  for  a  dissolution  of  the  injnnc- 
ruptcy  against  tbe  drawer,  the  ac-  tion,  and,  if  it  is  granted,  he  may 
ceptor,  and  the  payee,  and  to  receive  proceed  in  his  suit  to  judgment  and 
a  aividend  from  all  their  estates  until  execution.  Rii. 
his  full  debt  is  paid ;  and  if  one  only  14.  \f  the  discharge  is  obtained, 
be  bankrupt,  he  may  prove  his  debt  and  the  creditor  intend  to  contest  its 
against  such  bankrupt,  und  also  pro-  validity  on  the  trial  in  the  State 
ceed  against  the  others  at  law.    thid.  Court,  he  should  apply  to  the  Ois- 

7.  Sureties  are  generally  entitled,  trict  Court  for  leave  so  to  do.  Ikid. 
upon  payment  of  the  debt  of  the  15.  If  the  validity  of  the  discharge, 
principal,  to  the  securities  held  by  the  as  such,  is  not  contested,  and  the 
creditor ;  but  in  bankruptcy,  if  the  State  Court,  on  demurrer,  should  hold 
bankrupt  give  the  creditor  a  security  the  discharge  invalid  as  to  the  prop- 
from,  his  own  property,  the  creditor  erty  attached,  and  thff  creditor  pro* 
cannot  prove  his  debt  without  surren-  ceed  to  judgment  and  execution,  the 
dering  the  security ;  but  if  a  security  District  Uourt  should  enjoin  the 
from  a  third  person  be  transferred  to  sheriff  from  levying  on  the  attached 
the  creditor,  he  may  prove  his  debt  property,  and  order  him  to  deliver  the 
without  surrendering  the  security,  same  to  the  assignee,  or,  if  it  has  been 
and  mav  enforce  such  security  against  sold,  to  bring  the  proceeds  into  Court, 
such  third  person,  provided  he  ao  not  Ibid,, 
thereby  receive  more  than  his  claim.  16.  An  attachment  of  property  on 

Ibid,  mesne  process,  btmajide  made,  before 

8.  Where  a  creditor  proved  his  a  petition  filed  in  bankruptcy  by  the 
debt  in  bankruptcy  against  the  ac-  debtor,  is  not  a  lien  or  security  npoa 
ceptor,  and,  also,  brought  a  suit  at  the  property  within  the  intendment 
law  against  the  drawers  and  attached  of  the  second  section  of  the  Bankrupt 
their  property,  —  t^  was  hdd^  that  he  Act  of  1841,  ch.  9.  IkU. 
was  not  bound  to  pursue  the  law-suit  17.  Such  attachment  will  not  enti- 
at  his  own  expense,  but  if  he  did  not,  tie  the  creditor  to  proceed  to  judg- 
the  assignee  of  the  bankrupt  could  ment  in  the  suit,  if  the  debtor  has, 
carry  it  on  for  the  benefit  of  the  bank-  pending  the  suit,  lawfully  and  bona 
rupt's  estate,  and  at  the  expense  fide  obtained  his  discharge  in  bank- 
thereof.                                          Ibid,  ruptcy,  and  the  certificate  thereof  is 

9.  Where  a  suit  is  commenced  pleaded  as  a  bar  to  further  proceed- 
against  the  bankrupt,  and  property  ings  in  the  suit.  Ibid- 
attached  on  mesne  process,  before  18.  Where  an  attachment  was  so 
proceedings  in  bankruptcy,  the  cer-  made,  and  a  discharge  so  obtained 
tificate  in  bankruptcy  may  be  pleaded  and  pleaded,  it  was  held  not  to  be 
in  bar  of  further  proceedings  in  the  necessary  for  the  District  Court  to 
suit.  order  the  attaching  ofiicer  to  deliver 

InthemaUerofBellovDBfyPeck.A7&  the  property  to  Uie  assignee,  until 

10.  The  District  Court,  upon  the  the  final  decision  of  the  Stale  Conrt, 
application  of  the  bankrupt,  or  of  his  in  which  the  suit  was  pending.  Ibid. 
assignee,  before  the  discharge  is  19.  Such  an  order  having  been 
granted,  may  issue  an  injunction  to  made  by  the  District  Court,  it  was 
the  creditor,  to  stay  proceedings  until  held,  that  it  should  be  modified,  so 
the  further  order  of  the  Court.     Ibid,  far  as  to  permit  the  property  to  remain 

11.  If  the  creditor  does  not  reside  in  the  hands  of  the  officer,  until  the 
within  the  district,  an  injunction  further  order  of  the  District  Court, 
against  his  agents  or  attorneys  within  and  to  await  the  final  action  of  the 
the  district  will  be  effectual.        Ibid.  Sute  Court.                                  Ibid. 
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20.  Where  A  and  B  being  paitnerf  and  B  subsequently  became  a  Bank- 
in  trade,  and  apprehending  embar-  rupt  under  the  Act ;  —  It  was  held^ 
rassment  in  their  business,  conveyed  that  the  payment  of  the  due  bill,  as 
all  their  stock,  and 'real  estate,  and  set  forth  in  the  petition,  was  not  a 
certain  notes,  to  certain  of  their  fraudulent  preference  in  contempla- 
creditors,  to  secure  them  against  cer-  tion  of  Bankruptcy,  —  and  that  the 
tain  debts  and  liabilities,  as  sureties,  evidence  showed,  that  K  did  not  act 
and  endorsers  on  the  notes  of  A  and  as  agent  of  B,  and  that  if  he  did,  since 
B  ;/and  afterwards,  suits  were  com-  he  concealed  his  agency  from  A,  that 
roenced  upon  certain  of  the  debts  so  he  was  to  be  treated,  as  to  A,  as  a 
secured,  on  which  judgment  was  ren-  purchaser  and  not  an  agent, 
dered,  and  execution  levied,  but  be-  IVinsor  v.  Kendall.  507 
fore  judgment  was  rendered,  A  and  25.  A  creditor  is  never  held  to  be 
B  became  bankrupts  under  the  Act ;  nnduly  preferred  by  a  bankrupt,  un- 
and  the  personal  chattels  so  assigned  less  he  understand  at  the  time,  that 
were,  previous  to  the  Bankruptcy,  he  is  dealing  with  the  bankrupt,  or 
sold,  and  the  proceeds  applied  to  the  with  his  avowed  agent,  for  security 
payment  of  the  said  debts;  It  was  or  payment  out  of  the  funds  of  the 
held,  that  the  assignment  was  an  act  bankrupt.  IHd. 
^*in  contemplation  of  Bankruptcy,"  26.  The  assignee  of  a  bankrupt 
and  in  preference  of  certain  creditors,  has  only  the  right  of  the  bankrupt, 
and  was  therefore  void;  that  the  eicept  in  cases  of  assignment  or 
said  judgments  were  not  valid  liens  transfers,  or  agreements  with  one 
within  the  saving  of  the  last  proviso  creditor  in  fraud  of  the  others.  Ibid. 
of  the  second  section  of  the  Bankrupt  27.  The  phrase  *'  contemplation  of 
Act ;  that  the  proceeds  of  the  per-  Bankruptcy  "  means  contemplation 
sonal  chattels,  sold  and  applied  to  the  of  insolvency  and  total  stoppage  of 
payment  of  the  debts,  could  be  fol-  business.  Ihid. 
lowed    by  the  assignee,  and  made 

aaseU  in  Bankruptcy ;  and  that  the  BILLS  OF  EXCHANGE. 

said  fraudulent  conveyance  was  a  bar  1.  An  accommodation -acceptor  of 

to  the  bankrupt's  discharge.  a  bill  of  exchange  is  a  surety  as  to 

Everett  v.  Stone.    446  the  drawer,  but  a  principal  as  to  the 

21.  The  phrase  **  contemplation  of  holder,  although    the    holder  knew 
Bankruptcy,"  means  a  contemplation  him  to  be  an  accommodation  accep- 
of  insolvency,  and  not  of  voluntary  tor.      In  the  matter  of  Babcock,    193 
or  involuntary  proceedings  under  the  See  Bankbuptcy,  6. 
Bankrupt  Act.                             Ibid, 

22.  Where  an  attachment  is  made  BOTTOMRY. 

by  creditors,  and  afterwards,  before  See  Shipping,  9, 10. 

judgment  in  the  suit,  the  debtor  files  ' 

his  petition   in  Bankruptcy,  if  the  BT-BIDDERS. 

creditor,    with    knowledge    thereof.  See  Auctiov  Sale. 

take  judgment  and  levy  execution, 

and  the  debtor  be  afterwards  declared  COMMON  CARRIER. 

a  bankrupt,  the  levy  and  execution  1.  Where  a  box  of  gold  sovereigns 

are  a  fraud  upon  the  Bankrupt  Act,  was  shipped  on  board  the  ship  North 

and  are  void.                                 Ibid,  America,  to  be  carried  for  hire  from 

23.  Creditors,  taking  under  a  con-  New  York  to  Mobile,  and  the  bill  of 
veyance,  fraudulent  under  the  Bank-  lading  only  contained  the  usual  ex- 
rupt  Act,  are  not  to  be  treated  as  pur-  ceptions  against  "  perils  of  the  seas," 
chasers,  but  as  creditors  elaiminff  and  the  snip  was  wrecked  on  the 
under  a  defective  title.                 Ibid.  ^*  Honda  Reefs,"  and  the  captain  then 

24.  Where  the  Petition  set  forth  removed  the  box  from  the  State  Room 
that  K,  as  agent  of  B,  paid  to  A,  a  where  it  could  be  locked  up,  and 
creditor  of  B,  a  certain  due  bill,  in  placed  it  in  the  run  where  the  crew 
order  to  induce  A  to  become  party  to  had  free  access,  and  allowed  it  to  re- 
a  general  assignment  in  favor  of  B*8  main  there,  without  personally  super- 
creditors,  which  never  took  effect ;  intending  it,  while  the  wreckers  were 
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on  board,  and  the  box  was  lost,  and  Company  wera,  by  its  charter,  made 

a  libel  was  broogbt  against  the  cap-  subject  to  the  provisions  of  the  Act  of 

tain  and  owners  to  recover  its  value.  1609,  and  a  By-Law  wts  passed  an- 

/l  was  ktld,  that  the  burden  of  proof  thorizing  the  iSirectors  *'  to  take  care 

was  on  the  respondents  to  show,  that  of  the  interests,  and  manage  the  con- 

the  loss  occurred  bv  a  "  peril  of  the  cerns  of  the  (Corporation ; "  it  was 

seas,"  and  that,  failing  in  this,  they  kdd^  that  the    Corporation  bad  no 

were  responsible  for  the  loss,  however  power  to  delegate  an  authority  to  the 

it  occurred.    King'  v.  Shepherd.    349  Directors   to  lay    assessments,  and 

2.  Held^  alsOf  that  the  mere  fact,  that  that  the  said  By-Law  did  not,  in  ftct 
the  vessel  was  wrecked  did  not  vary  import  an  intention  to  delegate  it. 
the  liabilities  of  the  owner  and  mas-  3.  And  the  said  company,  having 
tar  as  common  carriers,  unless  the  first  made  a  dividend  of  10  per  cent, 
property  perished  with  the  wreck,  and,  before  payment  thereof,  laid  an 
and  in  consequence  of  the  wreck-  assessment  of  10  per  cent,  payable  on 
ing — but  that  they  were  bound  to  the  same  day  ;  it  teas  Aet^,  that  the 
exert  all  possible  diligence,  caie  and  Corporation  were  not  entitled  to  take 
skill ;  and  that  the  evidence  showed,  the  dividend  of  any  stockholder,  with- 
that  the  captain  was  grossly  negligent  out  an  order  from  him,  in  payment  of 
in  the  present  case.  Ibid.  any  debt  due  from  him,  to  the  Cor- 
^  3.  Held,  also,  that  the  captain  had  no  poration,  or  as  a  set-off  to  the  assess- 
right  to  abandon  the  vessel  to  the  ment,  or  as  a  charge  upon  any  shares, 
care  and  custody  of  the  wreckers.  lb.  which  might  afterwards  be  sold. 

4.  Held,  also,  That  the  value  of  the  4.  Where,  during  the  pendency  of 

coins  was  to  be  estimated  at  their  a  suit,  a  corporation  surrenders  its 

worth  at  Key  West  at  the  time  when  charter,  which  is  accepted  by  the 

proceedings  were  there  instituted  for  legislature,  it  becomes  defunct,  snd 

salvage,  with  interest  from  such  time,  the  suit  abates,  unless  the  legislature. 

Ibid,  by  some  act,  saves  the  right  of  action 

6.  The  act  of  God,  which  would  ez-  against  the  corporation, 

cuse  a  common  carrier,  for  a  loss  of  Greeley  v.  Smithm    657 
goods,  must  be  the  immediate  and  not 

the  remote  cause  of  the  loss.   Ibid.  COLLECTOR. 

6.  The  same  rules  of  law  are  notap-  See  Dsr  utt  Collectok. 
plicable  to  losses  under  policies  of 

insurance  and  by  common  carriers.  lb.  COMMISSIONER  OF  PATENTS. 

7.  There  is  no  difference,  in  point  of  See  Patxnt. 
law,  between    common   carriers  on 

land  and  common  carriers  bv  water.  lb  CONTRACTORS,  JOINT. 

8.  Where  a  vessel,  by  which  goods  See  Judgmxht. 

are  transported  for  hire,  becomes  dis-  1.  Where    A,  being   post-maater, 

abled,  it  is  the  duty  of  the  carrier  gave  an  official  bond  to  the  United 

master  to  forward  the  goods  bv  an-  States,  and  subsequently  employed  B 

other  ship,  if  practicable ;   and  his  as  his  assistant,  and  the  receipts  from 

duty  as  carrier  is  not  ended  until  they  the  post-office  were  deposited  in  their 

are  delivered  at  their  place  of  destina-  joint    names,    and    an    action    was 

tion,  or  are  returned  to  the  possession  brought  against  A  on  his  bond,  and 

of  the  owner,  or  kept  safely  until  the  judgment   recovered,  —  but  he  hav- 

owner  can  resume  them,  or  other-  ing  subsequently  become  bankrupt, 

wise  lawfully  disposed  of.     Ibid.  the  present  action  was  brought  against 

A  and  B,  —  It  wu  held.  That  the  de- 

CORFORATION.  posit  in  the  joint  names  of  A  and  B 

1.  Under  the  Act  of  1809,  the  did  not  make  them  jointly  responsi- 
power  to  lay  assessments  is  vested  ble ;  that  there  was  no  privity  of  con- 
exclusively  in  the  Corporation,  and  tract  between  B  and  the  United 
cannot  be  delegated  to  the  directors.  States ;  and  that,  even  if  there  were, 

Ex  parte  Henry  Winsor.    411  the  former  judgement  against  A  was 

2.  Where  the  powers  and  privil-  a  bar  to  the  present  suit. 

eges  of  the  Norfolk  Manufacturing  Trajton  v.  United  States.    646 
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COPYRIGHT.  ^  offices  in  the  customs  held  by  him  at 

1.  Any  new  and  original  plan,  the  same  time.  ^  Jbid. 
arrangement  or  combination  of  ma-  -  3.  A  Deputy  Collector  is  not  bound 
terials,  will  entitle  the  author  to  a  by  that  Act  to  perform  the  duties  of 
copy-right  therein,  whether  the  ma-  Inspector.  ^Ibid. 
terials  themseWes  be  new  or  old. 

Emerson  v.  Dams.    768.  DESERTION 

2.  Whosoever  by  his   own  skill,       1.  By  the  general  maritime  law, 
labor  and   judgment  writes  a  new  desertion  is  an  unauthorized  absence 
work,  may  have  a  copy-ri^ht  therein,  from  the  ship,  with  an  intention  not ' 
unless  it  be  directly  copied  or  eva-  to  return,  and  it  creates  a  forfeiture 
Mvely  imitated  from  another  work.  of  wages.       Coffin  ▼.  Jenkins.    138 

Ibid.  2.   The    Statute    of  the «  United 

3.  Where  the  Plaintiff  wrote  an  States,  declaring  any  unauthorized 
Arithmetic,  the  plan,  arrangement,  absence  of  a  seaman  from  his  ship  for 
and  illnatration  or  which  he  claimed  forty-eight  hours  to  be  desertion,  ap- 
to  be  new,  —  It  was  hdd^  That  the  plies  to  all  cases,  where  the  seaman 
taking  thereof  was  a  violation  of  his  does  not  return  within  such  tiqie,  al- 
copy -right,  although  the  materials  though  he  may  have  been  prevented 
and  the  several  particulars  of  his  plan  by  the  sailing  of  the  ship.  For  the 
iiad  existed  before  in  separate  forms  ship  is  not  bound  to  wait  for  him,  but 
and  in  separate  works,  inasmuch  as  he  is  bound  to  rejoin  the  ship  within 
they  had  never  before  been  united  in  that  period,  suo  periculo.  Ibid. 
one  combination  in  the  same  manner.  3.  In  the  present  case,  it  was  held^ 

Ibid,  that  the  circumstances  showed,  that 

4.  To  constitute  a  piracy  of  copy-  tlie  desertion  by  the  Plaintiff  was  the 
right,  it  must  be  shown  that  the  orig-  result  of  a  previous  and  deliberate 
inal  work  has  been  either  substan-  intention  to  desert ;  and  at  all  events, 
tially  copied,  or  has  been  so  imitated  an  opportunitv  having  been  offered 
as  to  be  a  mere  evasion  of  the  copy-  to  hiui  to  rejoin  his  ship  within  the 
right.                                              Ibid,  forty-eight  hours,  that  his  refusal  to 

do  so  constituted  a  desertion,  and  he 

COSTS.  had  thereby  forfeited  his  wages. 

See  Patiht,  18,21 ;  Eciuitt  41.  iWd 

1.  Where  a  survey  was  ordered  by  4.  The  only  cases  where  desertion 
the  court ;  It  was  held,  that  the  ex-  does  not  carry  with  it  a  forfeiture  of 
penses  thereof  were  borne  equally  bj  wages,  are  cases  having  mitigated 
both  parties,  since ,  it  was  for  their  circumstances,  where  the  party  de- 
mutual  benefit.  serting  had  a  strong  excuse,  founded 
Whipple  y.  Cumberland  Cotton  Co.  84  on  gross  misconduct  or  harsh  usage 

2.  It  is  the  common  practice  not  to  towards  him  ;  or  where,  having  a  £0- 
allow  costs  to  the  prevailing  party,  cits  poenitcntuB^  he  has  acknowledged 
where  the  District  Judge  differs  from  his  fault,  and  offered  to  return  to  his 
the  Circuit  Judge.  duty  within  a  reasonable  time,  and 

Veazie  ▼.  fViUiams.    612   his  services  have  been  rejected  ;  or 

cases  of  a  similar  nature.  Ibid, 

DEPUTY  COLLECTOR.  5.  The  doctrine  in  case  of  Clovt. 

1 .  Under  the  Act  of  1822,  ch.  107,  man  v  Fumison,  (1  Sumner  R.  173)., 
the  offices  of  Deputy  Collector  and  affirmed.  ' ,  Ibid. 
of  Inspector  may  be  held  by  the  same 

person  at  the  same  time.  DONATIO  CAUSA  MORTIS. 

United  States  v.  Morse.    87  See  Will,  2. 

2.  The  15th  section  of  the  same  , 

Act,  limiting  the  emolument  of  the  EMBEZZLEMENT. 

Deputy  Collector  to  ^1000,   applies  See  Peril  of  the  Seas. 

only  to  the  emolument  received  by 

him  as  Deputy  Collector,  and  does  EQUITY. 

not  prevent  him  from  receiving  addi-  ] .  An  answer  in  Equity  to  facts 

tional  compensation  for  independent  charged  in  the  Bill  is  to  be  taken  to 
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be  true,  until  the  contrar j  ii  cle&rly  It  was  held^  that  a  decree  be  rendered 

established.     .  in  favor  of  the  plaintiff,  and  the  real 

Hough  Y.  Richardson.    659  estate  be  sold  under  a  Master,  and  the 

2.  Where  a  Bill  in  Equity  was  proceeds  be  applied,  first  to  the  dis^ 
brought  to  set  aside  a  sale  of  certain  charge  of  the  mortgage,  and  the  resl- 
timber  lands  seven  years  after  the  due  to  the  discharge  of  the  debt  due 
purchase  thereof,  during  which  time  from  fi  to  the  partnership. 

the  agent  of  the  purchaser  had  made  7.  The  Court  may,  for  the  purpose 
two  explorations  of  the  land,  and  had  of  avoiding  unnecessary  delays,  en- 
caused  a  large  quantity  of  timber  to  tertain  a  motion  to  amend  a  Bill  in 
be  cut  therefrom —  h  vas  held^  that  Equity,  at  the  same  time,  that  Excep- 
the  purchasers  had  full  knowledge  or  tions  thereto  are  filed,  and  may  require 
means  of  knowledge  of  the  condition  the  defendants  to  answer  the  amended 
of  the  lands,  through  their  agent,  matter  and  the  Exceptions  together, 
which  they  were  bound  to  exercise,  Kittredge  y .The ClaremotU Bank.  69 
before  cutting  down  timber,  and  lo-  8.  Where,  in  the  answer  to  a  Bill 
eating  the  property  as  their  own  ;  and  in  Equity,  it  was  set  forth,  that  as  the 
that  the  Bill  was  not  maintainable .  plaintiff  was  a  bankrupt,  and  his  as* 
afler  so  great  a  lapse  of  time,  partic-  signee  was  not  made  a  party  to  the 
ularly  as  it  set  forth  no  new  aiscQV-  Bill,  the  plaintiff  was  not  entitled  to 
eries  in  relation  to  the  quantity  and  relief;  it  toas  hdd^  that  the  objection 
value  of  the  timber,  which  might  ofBankruptcy  should  have  bc^n  taken 
not  have  been  obtained  in  a  single  in  limine  by  way  of  plea,  and  could 
year,  and  as  the  evidence  was  oh-  not  be  insisted  on  to  avoid  exceptions 
■cured  as  to  the  material  points.  Ibid,  taken  by  the  plaintiff  to  the  answer. 

3.  A  verdict  upon  an  issue,  or-  Ibid. 
dered  by  a  Court  of  Equity,  is  not  9.  In  Ihe  present  case,  exceptions 
final  upon  the  facts  it  finds,  nor  bind-  were  taken  by  the  plaintiff  to  the 
ing  upon  the  judjrment  of  the  Court,  answer,  on  the  ground,  that  the  state- 
umess  it  is  sanctioned  and  adopted  by  ments  of  the  defendants  therein  con- 
the  Court  upon  the  subsequent  hear-  tained  were  not  ^*  to  the  best  of  their 
ing  on  the  merits.  knowledge, .  remembrance,    informs- 

Mien  V.  Blunt.    742  tion  and  belief,"  as  required  by  the 

See  Vkrdict.  Bill,  and  were  imperfect  and  insufii- 

4.  Where  a  partner  fraudulentiy,  cient,  and  the  exceptions  were  allow- 
without  the  consent  of  his  co-partners,  ed  by  the  Court.  It  was  hdd^  that 
applies  the  partnership  funds  to  his  the  Defendant  was  bound  to  answer 
private  purposes  and  profit,  or  invests  as  to  his  information,  and  remem- 
the  same  in  his  own  name  and  for  his  brance,  and  belief,  as  well  as  to  his 
own  use,  his  co-partners  may,  if  they  knowledge.  Ibid. 
can  distincUy  trace  the  investment,  10.  Wnere  A  and  B  held  certain 
follow  it,  and  treat  it  as  trust  property  valid  claims  for  services  lluring  fifteen 
held  for  the  benefit  of  the  firm,  by  years  against  the  estate  of  the  intes- 
the  partner  or  by  any  person  in  "  tate,  and  his  administrator  gave  notes 
whose  hands  it  may  be,  except  a  bona  therefor,  with  the  understanding, 
fide  purchaser  without  notice.  that  the  notes  should  only  be  goSd 

Kelly  V.  Grcenleaf.    93   for  the  amount  allowed  by  the  Judge 

5.  The  same  rule  also  applies  to  of  Probate,  and  the  administrator 
trustees  and  agents,  and  exists,  not  credited  himself  with  the  amount  of 
only  in  Equity,  but  at  law,  wherever  the  note  given,  as  money  paid,  and 
the  right  is  of  a  legal  nature.  the  claims  were  fully  allowed  by  the 

6.  In  the  present  case,  a  bill  was  Probate  Judge,  and  the  plaintifis 
brought  by  A  against  the  represents-  being  heirs,  and  having  received  their 
tives  of  his  deceased  partner  B,  and  portion  of  the  estate,  afler  nineteen 
it  appearing  that  B,  without  the  years  brought  this  bill  to  set  aside 
knowledge  and  consent  of  A,  appro-  the  allowance,  as  fraudulently  ob- 
priated  certain  partnership  funds  to  tained  ;  it  was  held^  that  the  proceed- 
the  purchase  of  real  estate,  upon  ings  by  the  administrator  were  wholly 
which  there  was  a  certain  mortgage  :    unjustifiable,  but  that  the  plaintiflls 
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had  been  gailty  of  groBB  laches  in  ant  with  the  plaintiffs,  of  the  nature 

not  bringing  their  suit  before,  and  as  and  terms  of  which  no  account  was 

the  parties  making  the  original  claim  given,  and  which  was  never  acceded 

were  dead,  and  as  the  evidence  on  to  by  the  plaintiffs,  it  was  ordej;ed  to 

which  the  Court  had  proceeded  was  be  expunged  as  immaterial  and  irrele- 

whoUy  gone,  that  the  judgment  was  vant.                                               Ibid. 

to  be  presumed  as  founded  upon  a  18.  Where    an  interrogatory   was 

valid  claim,  although  personal  notice  pilt,  as  to  "  whether,  on  the  20th  day 

had  not  been  served  upon  the  plain-  of  August,  1838,  the  said  A  prepared 

tiffs.                   Gould  V.  Gould.    576  and  procured   the  signature  of  the 

11.  This  Court  possesses  full  juris-  said  B  to  a  codicil,  in  which  the  said 
diction  in  Equity  in  all  cases  of  fraud,  B  bequeathed  to  the  said  A  the  said 
including  fraud  in  obtaining  judg-  notes  of  C  and  D,  and  whether  the 
ments  and  decrees  in  other  Courts,  said  A  retained  the  codicil  afler  its 
excepting  fraud  in  obtaining  a  will  execution"  —  It  was  held,  that  al- 
of  real  and  personal  estate ;  and  has  though  the  interrogatory  was  not  so 
concurrent  jurisdiction  with  the  State  full  and  precise  as  it  should  have 
Courts  in  all  such  cases.               Jhid.  been,  yet  that  it  was  sufficient  to  call 

12.  A  Court  of  Equity  will  never  for  a  full  and  explicit  answer  to  its 
entertain  a  bill  for  relief,  even  in  plain  import,  and  as  the  answer  was 
cases  of  asserted  fraud,  when  the  inexplicit  and  evasive,  the  defendant 
plaintiff  has  been  guilty  of  gross  was  ordered  to  make  a  full  disclosure 
laches  and  unreasonable  delay.    Ibid,  of  the  facts,  and  to  pay  the  costs  of 

13.  To  found  a  claim  for  relief  in  the  hearing  on  the  exceptions ;  and 
equity,  it  is  not  sufficient  for  the  leave  was  granted  to  the  plaintiff  to 
plaintiff  to  raise  suspicion  of  bad  file  additional  interrogatories.  Ibid. 
faith,  but  he  must  establish  it  beyond  19.  Certain  timber  land  was  pur- 
reasonable  doubt.                          Ibid,  chased  by  A  of  X  and  Z,  A  agreeing 

14.  An  answer  responsive  to  alle-  to  pay  therefor  at  the  rate  of  one 
gations  in  a  bill  in  Equity,  is  positive  dollar  per  thousand  feet  for  all  the 
evidence,  and  to  be  taken  as  true,  ffood  pine  timber,  to  be  ascertained 
unless  disproved  by  the  testimony  of  by  certain  persons  appointed  by  all 
two  credible  witnesses,  or  of  one  parties,  who  were  accordingly  ap- 
credible  witness  and  facts  entirely  pointed,  and  made  the  estimate.  A 
equivalent  to  and  as  corroborative  as  subsequently  conveyed  a  portion  to 
another  witness.                            Ibid.  D,  D  agreeing  with  X  to  pay  therefor 

15.  Lapse  of  time  is  a  sufficient  one  fourth  of  the  price  in  money  and 
bar  to  a  Bill  in  Equity  to  rescind  a  the  remainder  in  notes,  and  they 
sale  on  account  of  fraud,  where  the  giving  a  bond  to  convey  to  him  the 
plaintiff  might  have  acquainted  him-  land  on  full  payment  of  the  notes, 
self,  at  the  time  of  the  sale,  with  the  D  died  insolvent,  and  A  became  his 
facts,  and  especially  if  the  circum-  administrator,  and  agreed  with  X  and 
stances  be  greatly  changed,  and  the  Z  in  his  behalf  to  surrender  the  bond 
evidence  be  lost,  or  obscured.  for  the  notes,  which  was  done.    The 

Veazie  v.  Williams.    612  present  bill  was  aflerward  brought  by 

16.  Where,  in  the  answer  to  a  bill  A  as  administrator  of  D,  and  charged 
in  Equity,  an  allegation  was  made  that  there  was  a  gross  error  In  the 
impeaching  the  6o7taj^etf  and  validity  original  appraisement,  unknown  to 
of  a  codicil  to  a  will,  which  had  been  him,  (A),  by  which  D  had  been  in- 
already  approved  and  allowed  by  a  duced  to  make  the  said  bargain,  and 
Court  having  competent  and  exclu-  prayed  that  the  bargain  should  be  set 
sive  jurisdiction  over  the  probate  aside,  and  the  purchase'  money  paid 
thereof,  it  was  ordered  that  the  alle-  by  D  should  be  refunded.  But  A 
gation  be  expunged  as  being  imper-  made  no  personal  claim  for  relief.  It 
tinent  and  immaterial.  teas  held,  Jst,  that  the  bill  was  objec- 

Langdon  v.  Goddard.     1  tionable  for  multifariousness  in  mix- 

17.  Where,  also,  there  was  an  alle-  inff  up  the  independent  claims  which 
gation  in  the  answer  setting  up  an  A  nad  personally  and  which  he  had 
attempted  settlement  by  the  deiend-  as    administrator.     2d,  That  it  set 

VOL.  in.  71 
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forth  no  ease  for  cancelling^  the  origi-  over  the  State  Courts,  in  the  exercise 

nal  agreeioent.     3d,  That  eyen  if  it  of  their  jurisdiction.                      Auf. 

had,  it  was  too  defective  and  loose  22.  An    agreement    to    submit   a 

to  support  such  a  claim,  in  not  bring-  question  to  arbitration  will  not  be  en- 

ing  the    proper    parties    before  the  forced  in  Equity,  but  must  depend 

Court,  and  in  alleging  a  mere  mistake,  on  the  good  faith  and  honor  of  the 

without  fraud,  as  a  ground  of  relief,  parties  ;  but  an  award  under  such  an 

which,  under  the  circumstances,  was  agreement  will  be  enforced.        Ibid. 

not  sufficient.     /  23.  Courts  of  Equity  never  enforce 

Carter  Y .  Treadwell.     25  the  specific  performance  of  any  agree- 

See  Salk.  ment,  where  the  decree  would  b&a 

Set-ofp.  vain  and  imperfect  act,  or  where  the 

Parthkrs,  1.  specific   performance  might  be  pro- 

Agent,  8.  ductive  of  injustice  to  the  parties. 

20.  Where  the  Legislature  of  Mas-,  i^nd. 
sachusetts  passed  a  resolve,  authoriz-  24.  An  agreement  to  submit  a  mat- 
ing the  County  Commissioners  of  ter  to  arbitration,  is,  both  at  Law  and 
Bristol  to  examine  the  claims  of  the  in  Equity,  revocable  before  the  award 
plaintiff  against  the  County,  and  to  is  given,  but  not  afterward ;  and  it 
make  him  proper  alI(Avance8  therefor;  cannot  be  made  irrevocable  by  any 
and  also  tb  refer  his  claims  to  the  de-  agreement  of  the  parties.  Ihid. 
termination  of  arbitrators  mutually  25.  The  specific  performance  of  an 
chosen  by  themselves  and  the  plain-  agreement  is  not  a  matter  of  right, 
tiff,  which  determination  should  be  which  a  party  can  demand  from  a 
final ;  and  afterward,  accordingly,  Court  of  Equity,  but  is  merely  a 
the  plaintiff  presented  his  petition  to  matter  resting  in  the  sound  discre- 
the  County  Commissioners,  praying  (ion  of  the  Court.  Ilnd. 
them  to  refer  all  his  claims  to  arbitra-  26.  This  Court  has  ample  pH>wer  to 
tors«  and  they  passed  an  order  to  re-  entertain  a  cause  over  which  the 
fer  certain  of  his  claims,  but  not  all.  State  Court  has  jurisdiction,  provided 
to  which  the  plaintiff  declined  to  ac-  this  Court  have  full  concurrent  juris- 
cede,  and  brought  the  present  bill  to  diction. 

compel  the  Commissioners  to  refer  the  The  citizenship  of  the  plaintiff  and 
whole  of  his  claims,  and  to  agree  upon  of  the  Defendant  should  be  stated  in 
arbitrators  selected  from  the  schedule  ^he  Bill.  Vose  v.  Philbrook.  336 
of  persons  offered  by  the  plaintiff,  —  27.  A  Bill  in  the  nature  of  a  Bill 
It  was  held,  that  the  Co'mmissioners  of  Review  lies  only  ailer  a  final  de- 
had  no  authority  under  the  resolve  to  cree,  and  not  upon  an  interlocutory 
submit  a  part  to  the  plaintiff's  claims,  decree.  Jenkins  y.  Eldredge,  300 
without  submitting  all ;  that  the  act  28.  Rehearings  in  Equity  are  only 
of  the  Commissioners,  in  executing  allowed  in  this  Court  where  some 
the  authority  under  the  resolve,  was  plain  omission  or  mistake  has  been 
not  founded  in  a  contract,  ,but  was  an  made,  or  where  something  material  to 
exercise  of  judicial  functions,  —  but  the  decree  is  brought  to  the  notice  of 
that  were  it  otherwise,  a  Court  of  the  Court,  which  had  been  before 
Equity  would  not  enforce  an  ag^ee-   overlooked.  Ihid. 

ment  to  submit  a  question  to  arbitra-  29.  Where  the  petition  prayed  for 
tion ;  and  that  the  present  case  was  leave  to  file  a  supplemental  bill  to 
not  one,  in  which  a  specific  perform-  bring  forward  new  evidence,  and  for 
ance  could  be  decreed,  since  such  a  a  rehearing  in  the  cause  when  such 
decree  might  be  both  impracticable  supplemental  bill  should  be  ready,  it 
and  inequitable ;  and  that  the  proper  was  held,  that  the  new  evidence  could 
remedy  of  the  plaintiff  against  the  not  be  brought  forward  by  a  mere 
defendants  for  a  refusal  to  act  judi-  order  on  the  petition,  but  could  only 
cially  under  the  resolve,  was  by  man  be  admitted  in  a  supplemental  bill, 
damns.  where  testimony  could  be  taken  on 

Tobey  v.  County  of  Bristol.    600    both  sides.  Ibid. 

21.  This    Court,  as    a    Court    of       30.  On  a  rehearing,  no  evidence  is 
Equity,  possesses  no  revisory  power   admissible  but  that  which  was  used  in 


INDEX.  839 

tbe  case  at  the  original  hearing,  or  and  also  ai  thej  would  not  materially 
was  taken,  and  might  then  have  been  influence  the  opinion  of  the  Court  if 
used .  But  where  there  is  a  document,  they  were  established,  that  they  were 
which,  by  mistake,  has  either  not  not  a  sufficient  foundation  for  a  sup- 
been  proved,  or  not  been  properly  plemental  bill.  Ibid: 
proved,  leave  will  be  granted  under  38.  Held  also^  that,  under  the  cir- 
special  circumstances  to  exhibit  an  cumstances  of  the  case,  the  dismissal 
interrogatory  for  that  purpose.     Ibid,  of  the  Bill  in  Equity  by  the  plaintiff 

31.  The  same  doctrine  also  apj^lies  against  Deblois  was  not  on  the  merits, 
to  cases  where  there  is  a  petition  for  and  could  only  have  been  justified  by 
leave  to  file  a  supplemental  bill  to  the  consent  of  the  parties — and  was 
bring  forward  new  evidence.       Ibid*  therefore  no  bar  to  the  present  suit ; 

32.  The  doctrine  of  Baker  v.  Whit-  but,  that  had  it  been  without  consent, 
«n^,  (1  Story,  R.  218),  affirmed.   Ibid,  nevertheless,  as  it  was  not  on  the 

33.  Witnesses,  who  have  been  al-  merits,  it  was  no  bar.  Ibid. 
ready  examined  in  a  cause,  cannot  be  39.  Where  an  attempt  was  made  to 
again  examined  by  a  Master  without  overturn  the  testimony  of  one  of  the 
a  special  order  of  the  Court,  and  then  plaintiff  *s  witnesses  by  showing,  that 
only  in  respect  to  facts  not  before  bis  testimony  before  the  Master  con- 
testified  to  by  them,  and  not  then  in  tradicted  the  statements  in  his  origi- 
issue.                                               Ibid,  nal  examination,  it  was  heldy  that,  as 

34.  New  oral  testimony,  tending  his  examination  before  the  Master  as 
merely  to  corroborate  evidence  on  to  matters  previously  testified  to  by 
the  one  side  or  to  contradict  evidence  him  without  a  special  order  from  the 
on  the  other,  on  the  points  in  issue,  is  Court,  was  improper,  it  could  not  be 
not  a  sufficient  foundation  for  a  sup-  admitted.  Ibid. 
plemental  bill.                               Ibid.  40.  It  was  hdd^  that  the  defendant 

35.  No  new  evidence  is  a  sufficient  should  pay  all  ordinary  costs.  Ibid. 
foundation  for  a  supplemental  bill,  un-  41.  The  plaintiff  (J)  purchased  at 
less  it  be  of  such  a  nature,  that  it  auction  from  D  a  certain  lot  of  land, 
would,  if  unanswered,  require  a  re-  and  on  the  failure  of  J  to  comply 
versal  of  the  decree.                     Ibid,  with  the  terms  of  the  sale,  D  entered 

36.  After  an  interlocutory  decree^  and  took  possession,  but  on  applica- 
a  supplemental  bill  to  admit  new  evi-  tion  by  J  was  enjoined  in  Equity  from 
dence  is  never  granted,  where  the  making  a  sale  thereof.  A  new  ar- 
party  might,  by  due  diligence,  have  rangement  was  then  made,  by  which 
introduced  such  evidence  originally  D  placed  a  warranty  deed  in  the 
in  the  cause,  or  where  he  had  full  hands  of  P  in  escrow,  agreeing  that 
means  of  knowledge  within  his  reach,  it  should  be  surrendered  to  J  on  a 

Ibid,  certain  day,  provided  that  by   such 

37.  Where  the  new  evidence  offer-  day  J  had  complied  with  certain 
ed  to  support  a  supplemental  bill  was,  terms  of  payment,  J  making  a  depos- 
1st,  To  establish  that  the  date  of  the  it  of  ^1000  as  forfeit  money.  J  then 
agreement  between  the  plaintiff  and  proceeded  to  build  on  the  said  land, 
the  defendant  was  af\er  the  time  fixed  but  failing  in  his  means  was  unable 
in  the  interlocutory  decree  in  the  suit  to  comply  with  his  agreement.  D 
between  the  plaintiff  and  Deblois ;  then  threatened  to  sell  the  premi- 
2nd,  To  impeach  some  of  the  plain-  ses,  and  J  filed  a  second  Bill  in 
tiff's  witnesses;  3rd,  To  establish  Equity  to  restrain  the  sale,  and  an  in - 
that  the  decree  was  not  by  consent,  junction  was  granted,  and  an  interio- 
but  in  adversum  ;  4th,  That  the  value  cutory  decree  was  passed,  that  if  J 
of  the  original  property  was  far  below  should  perform  his  agreement  before 
what  it  was  estimated )  it  was  held,  a  certain  time,  the  injunction  should 
that  as  all  of  these  points  were  in  is-  stand  continued,  but  otherwise  should 
sue  in  the  original  cause,  and  were  be  dismissed.  J  failed  to  perform  his 
elaborately  argued,  and  as  the  evi-  agreement,  and  the  Bill  was  accord- 
dence  was  then  within  the  reach  of  ingly  dismissed.  In  the  intermediate 
the  defendant,  and  might,  by  ordina-  time,  however,  between  the  decree 
rj    diligence,  have  been  produced,  and  the  dismissal  of  the  Bill,  J  having 
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expended  large  sums  on  the  building  ble  to  guard  the  property  against  J's 
and  exhausted  his  resoarces,  applied  creditors,  so  as  to  induce  capitalists 
to  £  (the  defendant)  for  his  aid  to  to  advance  funds,  and  therefore  was 
raise  money  to  complete  the  building  not  inconsistent  with  a  parol  trust  — 
and  discharge  the  debts.  And  it  was  and  that  the  evidence  was  irreconcila- 
arranged  between  them,  that  an  abso-  ble  with  any  other  supposition,  than 
lute  conveyance  of  the  premises  that  £  was  acting  throughout  as  the 
should  be  made  by  D  to  £,  which  was   agent  of  J. 

done,  and  on  the  same  day  J  execu-  4th.  That  if  £,  knowing  that  J  only 
ted  a  release  of  all  interest  to  £  to  intended  that  he  should  act  as  agent, 
complete  the  title,  excluding  in  terms  did,  nevertheless,  intend  to  act  for 
*'  all  claims  and  demands  made  by,  his  own  benefit  solely,  the  conceal- 
through,  or  on  account  of  J,  and  al-  ment  of  such  a  design  from  J  was  a 
so  excepting  any  claim  or  demands  fraud  in  £quity. 
arising  out  of  any  contract  made  by  5th.  That  this  was  a  ease  of  Parol 
or  with  J,"  and  admitting  that  he  (J)  trust  resulting  from  agency,  and 
had  no  legal  or  equitable  right  in  the  resting  upon  honorary  obligations, 
same.  £  then  assumed  the  ostensi-  and  as  such  a  Court  of  Equity  would 
ble  ownership  of  the  proi>erty,  and  J    enforce  it. 

was  employed  in  superintending  the  6th.  That  it  is  not  within  the  Statute 
erection  of  the  building,  and  procured  of  Frauds,  because,  1st.  It  is  a  re- 
securities  to  assist  in  raising  funds,  suiting  trust  as  to  the  plaintiff,  and  a 
and  procuring  work  to  be  done  on  trust  as  to  £ldredge  merely  for  his 
his  own  account.  E  afterwards  sold  liabilities,  compensation,  and  expen- 
the  premises  to  K,  one  of  the  defend-  ditures.  2d.  It  is  a  ease  of  agency, 
ants.  3d.  It  is  a  case  of  constructive  fraud. 

In  this  state  of  things,  the  present  4th.  It  is  a  case  of  part-performance, 
bill  was  brought  by  J  against  £  and  7th.  That  the  circumstances  did  not 
K,  setting  forth,  that  at  the  time  of  show  that  Kwas  a  bona  fide  purchaser 
making  the  absolute  conveyance  to  without  notice,  since  even  if  be  had 
E,  although  no  paper  to  such  effect  no  notice  of  the  actual  state  of  the 
was  executed,  yet  that  it  was  under-  title  an<^  the  claim  of  the  plaintiff,  he 
stood  between  E  and  J  that  the  pre-  had  sufficient  notice  of  the  claim  and 
mises  were  to  be  held  by  £  in  trust  controversy  to  be  put  upon  inquiry, 
for  the  benefit  of  J,  and  that  the  con-  which  was  sufficient  notice  in  Equity, 
veyance  was  made  absolute  solely  8th.  That  although  the  plaintiff  may 
for  the  purpose  of  freeing  the  premi-  never  have  been  able  to  comply  with 
ses  from  all  claims  by  or  through  J,  his  agreement  with  the  defendant, 
and  that  £  was  only  to  receive  a  re-  by  discharging  the  incumbrances  and 
muneration  for  any  services  which  he  remunerating  the  defendant,  yet  that 
might  perform,  and  indemnification  furnishes  no  ground  upon  which  a 
for  his  expenses,  and  then  to  recon-  Court  of  £quity  can  say  that  the 
vey  the  estate  to  J — and  also,  tiiat  K  Plaintiff's  rights  are  extinguished, 
was  not  a  bona  fide  purchaser  for  a  though  it  might  furnish  a  ground  to 
valuable  consideration  without  notice,  foreclose  his  rights  and  order  a  sale. 
It  was  held —  on  application  by  the  defendant. 

1st.  That  the  circumstances  showed  Jenkins  v.  Eldredge.    163. 

no  sufficient  ipotive  on  the  part  of  J  42.  In  the  Courts  of  Equity  in  this 
to  induce  him  to  make  an  absolute  country,  evidence  as  to  confessions 
and  unrestricted  conveyance,  but  and  statements  by  the  defendant,  not 
that  they  were  perfectly  consistent  charged  in  the  bill,  are  equally  ad- 
with  the  parol  trust,  as  set  up  by  the  missible  in  Equity  as  at  law  ;  —  with 
bill.  this  qualification,  that  if  one  party 

2nd.  That  as  the  Decree  in  the  £qui-  keep  back  evidence,  which  the  other 
ty  suit  was  not  a  dismissal  upon  the  might  explain,  and  thereby  take  him 
merits,  it  did  not  constitute  an  abso-  by  surprise,  the  Court  will  allow  the 
lute  bar  to  a  future  suit.  party  to  be  affected  by  it  to  contro- 

3d.  That  the  release  by  J,  although   vert  it.  Ibid. 

absolute  in  its  terms,  was  indispensa-       43.  In  cases  of  a  joint  purchase. 
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where  each  purchaser  is  to  have  an  proved  the  1st  raliog,  on  the  ground, 
interest  in  the  purchase  in  proper-  that  as  no  further  act  of  demise  was 
tion  to  his  advances,  parol  evidence  contemplated,  and  K  having  taken 
is  admissible  to  establish  the  Trust,  possession  under  the  agreement,  it 
as  well  as  to  rebut,  control  or  vary  it.    was  a  present  demise  for  ten  years. 

Ibid.    The   Court  approved  the  2d  ruling, 

44.  It  is  a  fraud  for  an  a^nt  to  on  the  ground,  that  any  reduction  by 
avail  himself  of  his  confidential  rela-  K  of  the  rent  originally  fixed  by 
tion  to  drive  a  bargain,  or  to  create  an  Referees  after  notice  of  the  plaintifTs 
interest  adverse  to  that  of  his  princi-  claim,  and  without  his  consent,  was 
pal  in  the  transaction,  and  that  fraud  an  act  which,  not  being  for  the  plain- 
creates  a  trust,  even  when  the  agency  tiff*s  benefit,  would,  in  the  event  of 
must  be  proved  only  by  parol.  the  establishment  of  his  claim,  be  un- 

45.  The  present  bill  was  brought  authorised.  The  3d  and  4th  rulings 
during  the  pendency  of  a  suit  in  the  were  assumed  as  necessary  conse- 
Supreme  Court  of  the  State  against  quences  of  the  second.  The  5th  rul- 
both  the  parties  to  the  present  Bill,  ing  was  over-ruled,  on  the  ground, 
to  enforce  a  claim  in  respect  to  these  that,  as  Kheld  the  premises  asTrus- 
premises ;  and  it  toas  held,  that  as  tee  of  the  plaintiff,  and  had  not  been 
the  parties,  the  objects,  and  the  equi-  guilty  of  gross  misconduct,  he  was 
ties  were  different,  and  the  relief  entitled  to  his  commissions,  although 
prayed  for  proceeded  upon  different  he  was  not  an  open  and  express  Trus* 
grounds  and  involved  a  different  de-  tee.  Jenkins  v.  Eldredge.  325. 
cree,  that  it  constituted  no  bar  to  the  47.  h  toas  also  held,  that  the  de- 
present  suit.                                            fendant  should  pay  all  ordinary  costs 

46.  An  agreement  for  a  lease  of  of  the  suit.  Ibid. 
certain  premises  was  made  by  the 

plaintiff  to  the  defendant  K,  on  the  EVIDENCE. 

1st  January,  1839,  and  subsequently,  A  deposition  inperpetuam^  which  has 

E,  on  the  18th  of  January,  1841,  in  not  been  recorded  according  to  the 

pursuance  thereof,    agreed  to  lease  law  of  the  State  where  it  is  taken,  is 

the  same  to  the  said  K  and  to  W  for  not  competent  evidence  in  the  Courts 

10  years  from  the  1st  of  June,  1841,  of  the  United  States, 

the  annual  rent  being  fixed  by  the  Gotdd  v.  Gotdd-    516. 

award  of  referees  made  in  virtue  of  See  Nsw  Trial  ;  E^uitt  30,  34 . 
the  said  last  agreement,  at  $4650.   K 

then  took  possession,  and  occupied  FRAUD. 

the  premises  upon  these  terms  until  See  Sals  ;  Equity,  8,  9, 10. 
December  14th,  1842.  E,  then  claim- 
ing to  be  owner,  conveyed  the  premi-  1.  Where  the  plaintiffs  were  man- 
ses to  K  on  March  1st,  1842.  On  ufiicturers,  in  England,  of  **  Taylor's 
March  7th,  the  plaintiff  filed  with  K  Persian  thread," —  and  the  defend- 
a  notice  of  his  claim  thereto ;  and  ants,  in  America,  imitated  their 
subsequently  K,  as  owner,  agreed  names,  trade  marks,  envelopes,  and 
with  himself  and  W,  as  proprietors  labels,  and  placed  them  on  thread  of 
of  the  Boston  Museum,  to  reduce  the  a  different  manufacture  ;  it  was  held, 
rent  to  $3000  and  taxes.  The  present  that  it  was  a  fraudulent  infringement 
Bill  in  Equity  having  been  filed  by  bv  the  defendants  of  the  iij;ht  of  the 
the  plaintiff  against  K,  the  matter  plaintiff,  for  which  Equity  would 
was  referred  to  a  Master,  who  report-  grant  relief;  whether  other  persons 
ed,  1st.  That  the  agreement  by  E  had,  or  had  not  done  the  same, 
was  a  present  demise.  2d.  That  K  Taylor  v.  Carpenter.  458 
was  liable  for  the  full  rent  of  $4650. 

3d.  That  the  evidence  did  not  justify  FRAUDULENT  CONVEYANCE 

a  reduction  of  the  rent  by  K.    4th.  1.  Where  A  and  B,  partners,  made 

That  the  interest  was  properly  charg-  certain    conveyances    to    a   certain 

ed  upon  the  rent.    5th.  That  K  was  creditor  of  the  bulk  of  their  proper- 

not  entitled  to  commissions  as  Trus-  ty,  to  the  amount  of  $36,000,  being 

tee  for  the  plaintiff.    The  Court  ap-  at  the  same  time  indebted  to  an  equal 

71* 
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amount — and  sobseqaentlj  became  and  oeTenl,  a  judgment  against  both 

bankrupts ;  it  was  kddf  that  snch  a  contractors  ia  not  a  bar  to  a  several 

conTeyanee  was  "in  contemplation  action  against  either  one  of  them^ 

of  bankruptcy,"  and  in  fraudulent  and  a  several  judgment  against  either 

preference  of  creditors.  is  not  a  bar  to  a  joint  judgment  against 

Peckham  t.  Burrows.    544  both.  Ibid. 

2.  To  constitute  a  conveyance  '^  in 

contemplation  of  bankruptcy,"  it  is  JURISDICTION, 
not   necessary,    that   the    professed  See  £^uitt,  11. 

creditor  should  know  of  the  debtor's 

insolvency,  or  should  co-operate  with  LAPSE  OF  TIME, 
him  to  obtain  apriority  of  payment.  See  Equity. 

IHd. 

See  fiAiTKRUPTCT.  LAT. 

See  Partitskbhip. 
GENERAL  AVERAGE. 

See  Shippirg,  3.  LEASE. 

1.  An  agreement  for  a  lease  will  be 

INJUNCTION.  construed  to  be  a  present  demise,  if 

See  Patent,  3.  no  future  formal  lease  be  contemplat- 
ed, and  especially  if  possession  be 

INSPECTOR.  taken  under  it. 

See  Deputt  Collector.  Jenkins  ▼.  Eldredge.    325 

INTEREST.  LEX  LOCI. 

See  Will,  4.  See  Will,  3. 

Set-off,  5.  Shippiho,  6* 

INTERPRETATION.  LIEN. 

1.  Where  the  words  of  a  statate,  See  Set-off,  4. 
prescribing  compensation  to  a  public 

officer,  are  loose  and  obscure,  and  ad-  LIBEL. 

mit  of  two  interpretations,  they  should  1.  The  answer  to  a  libel  should  be 

be  construed  in  favor  of  the  officer.  sworn  to  by  the  respondent,  but  the 

United  States  y.  Mvrse,    87  libeUant  is  not  bound  to  answer  the 

See  Shipping,  6.  libel.                Coffin  T.Jenkins,    109 

Patent,  II,  12.  2.  A    special    replication   by   the 

libellant  under  oath  is  not  admissible, 

JUDGMENT  CREDITOR.  unless  it  be  demanded  by  the  res. 

1.  A  judgment  creditor  difiers  from  pendents,  or  ordered  by  the  Court, 

a  hoTia  fide  purchaser,  for  a  valuable  and  then  it  is  in  the  nature  of  a 

consideration,  without  notice,  in  that  cross-bill  or  Reconyentio  of  the  Cxyil 

the  former  is  entitled  to  take  on  eze-  Law. 
cution  only,   what  belonged  to  his 

creditor,  while  the  title  of  the  latter  MANDAMUS, 

does  not  depend  upon  that  of  the  See  Equity,  20. 
seller.               Everett  v.  Stone,    446 

MASTER  OF  VESSEL. 

JUDGMENT.  See  Shippihg,  5, 13, 14. 
See  Contractors. 

1.  Where    an    action    is    brought  MISREPRESENTATION, 
against  two  joint  contractors,  a  judg-  See  Sale. 

ment  recovered  against  one  may  be 

set  up  as  a  bar  to  the  suit.  MORTGAGE. 

Trafton  y.  Bright.    646  See  AssiGNVBirT. 

2.  The    doctrine   in  the    case    of 

Sheeky  v.  MandemLU^  (6  Cranch,  R.  NEW  TRIAL. 

253),  commented  on  and  questioned.  1.  A  new  trial  will  not  be  granted 

Ibid,  for  surprise  on  account  of  new  evi- 

3.  Where  a  contract  is  both  joint  dence,  whenever,  by  reasonable  dill- 
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^ence,  it  conid  have  been  previously  termine  the  lufficiency  of  the  specifi- 

obtained.     IVasklmm  y,  Gould,    122  cation  as  to  the  mode  of  constructing, 

compounding,  and  using  the  patent. 
OFFICER.  2d,  Soientific  and  theoretic  mechan- 
1.  Where  a  particular  authority  is  ics,  to  determine  whether  the  pa- 
confided  in  a  public  officer,  to  be  ezer-  tented  thing  is  substantially  new  in 
cised  in  his  discretion  upon  an  exam-  its  structure  and  mode  of  operation, 
ination  of  facts  of  which  he  is  the  or  a  mere  change  of  eqivalents ;  and 
appropriate  judge,  his  decision  upon  the  second  class  is  by  far  the  higher 
those  facts  is,  in  the  absence  of  any  ahd  the  most  important  of  the  two. 
controlling  provision,  absolutely  con-  Ibid. 
elusive.               Mien  v  BluiU,    740  3.  An  injunction    granted  on  an 

original  bill,  before  the  surrender  of 

PARTNERS.  a  patent,  cannot  be  maintained  upon 

1.  Where  a  Bill  in  Equity  is  brought  the  new  patent,  unless  a  supplemen- 
to  recover  a  debt  against  the  estate  of  tal  bill  be  filed,  founded  thereon. 

a  deceased  partner,  the  other  partners  Woodtoorth  v.  SUnu.    749 

are  proper  and  necessary  parties;  and  4.  A  patentee  cannot,  by  a  surren- 

although  when  they  are  out  of  the  der  of  his  patent,  affect  the  rights  of 

jurisdiction  of  the  Court  they  may  be  third  persons,  to  whom  be  has  pre- 

dispensed  with  —  yet  this  exception  viously  assigned  his  interest  in  the 

does  not  apply  to  cases  (like  the  pres-  whole  or  a  part  of  the  patent,  unless 

ent)  involving  important  rights  of  the  the  assignees  consent  to  the  surrender, 

absent  partners,  and  especially  not  to  Ibid. 

cases  where  the  facts  are  mainly  in  5.  To  support  an  action  at  law  for 

their  knowledge,  or  where  the  ciroum-  the  breach  of  a  patent,  it  is  indispen- 

stances  occurred  in  the  place  where  sable  to  prove  a  breach  before  the  ac- 

they  are.        Vose  v.  PhUbrook.     336  tion  is  brought ;  but,  if  the  patent 

2.  QtMfrre,  Whether  under  the  Re-  right  be  admitted  or  established,  a  Bill 
vised  Statutes  of  Massachusetts  a  set-  in  Equity  quia  timet  will  lie  for  an 
off  of  a  partnership  debt  can  be  made  injunction  upon  well  grounded  proof 
at  law  against  a  separate  debt  due  to  of  any  apprehended  intention  of  the 
one  of  the  partners  except  in  cases  of  defendant  to  violate  it.  Ibid. 
dormant  partners ',  it  certainly  cannot  6.  The  decision  of  the  Commis- 
be  in  Equity.  Ibid,  sioner  of  Patents  in  respect  to  ac- 
cepting a  surrender  of  an  old  patent, 

PARTNERSHIP.  and  granting  a  new  one,  is  not  re-ex- 

1.  A  lay  or  share  in  the  proceeds  aminable  elsewhere,  unless  it  appear 

or  catchings  of  a  whaling  voyage  on  the  face  of  the  patent,  that  he  has 

does  not  create  a  partnership  in  the  exceeded  his  authority.                Ibid. 

profits  of  the  vovage,  but  is  in  the  7,  The  extension  of  a  patent  may 

nature  of  seamen  s  wages,  and  gov-  be  granted  to  an  administrator, 

erned  by  the  same  rules.  Washburn  v.  Gould.     128 

Coffin  V.  Jenkins.    108  8.  Whoever  finally  perfects  a  ma- 
chine, and  renders  it  capable  of  use- 

PATENT.  fnl  operation,  is  entitled  to  a  patent, 

1.  The  decision  of  the  Commis-  although  others  may  have  had  the 
sioner  of  Patents  is  conclusive  as  to  idea,  and  made  experiments  towards 
tbe  law  and  facts  arising  under  an  putting  it  into  practice,  and  although 
application  for  a  patent,  unless  it  be  all  of  the  component  parts  may  have 
impeached  for  fraud  or  connivance  been  known  under  a  different  combi- 
between  him  and  the  patentee;  or  nation,  or  used  for  a  different  purpose, 
unless  his  excess  of  authority  be  man-  Ibid, 
ifest  on  the  face  of  the  papers.  9.  Drawings,  not  referred  to  in  the 

AUen  ▼.  Bluni.    740  specification    of  a    patent,  may  be 

2.  The  Patent    Act  contemplates  treated  as  part  of  the  specification, 
two  classes  of  persons,  as  peculiarly  and  used  to  explain  and  enlarge  it. 
appropriate  witnesses  in  patent  cases,  Ibid. 
viz. —  1st,  Practical  mechanics,  to  de-  10.  The  meaning  of  technical  wordf 
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of  art  in  commerce  and  manafactnres,  as  well  aa  to  the  patentee.            Rid, 

used  in  a  patent,  aa  well  as  the  sur-  17.  The  assignee  or  grantee,  nnder 

rounding  circumstances,  which  may  the  original  patent,  does  not  acquire 

materially  affect  their  meaning,  are  any  right  under  the  extended  patent, 

to  be  interpreted  by  the  jury.       Ibid,  unless  such  right  be  expressly  con* 

11.  Every  instrument  is  to  be  in-  veyed  to  him  by  the  patentee.  Ibid, 
terpreted  by  a  consideration  of  aU  its  IS.  In  this  Circuit  the  practice  in 
proyisions,  and  its  obvious  design  is  patent  cases  has  not  been  to  require 
not  to  be  controlled  by  the  precise  the  plaintiff  to  give  eecurity  for  costs, 
force  of  single  words.                   Ibid.  Ibid. 

12.  Where  a  grant  was  made  of  a  19.  To  entitle  a  person  to  claim 
right  to  conitruct  and  use  fifty  ma-  the  benefit  of  the  7th  section  of  the 
chines  within  certain  localities,  re-  Patent  Act  of  1839,  ch.  88,  he  must 
serving  to  the  grantor  the  right  to  be  a  person,  who  is  a  purchaser,  or 
construct,  and  to  license  others  to  who  has  used  the  patented  invention 
construct,  but  not  to  use  them  there-  before  the  patent  was  issued,  by  a 
in,  it  toas  keld^,  that  the  grant  was  of  license  or  grant,  or  by  the  consent  of 
an  exclusive  right  under  the  statute  the  inventor,  and  not  be  a  purchaser 
of  1836  in  regard  to  patents,  and  that  under  a  mere  wrong-doer. 

suits  were  to  be  brought  in  the  name  Pearson  v.  The  Eagle  Screw  Co.  402 

of  the  assignees,  even  though  agreed  20.  The  case  of  McClurfr  v.  Kings^ 

to  be  at  the  expense  of  the  grantor.  landy  (1  How.  Sup.  Ct.  R.  202,)  com- 

Ibid.  men  ted  on  and  explained.            Ibid, 

13.  Where  a  patent  has  been  grant-  21.  In  causes  for  violation  of  a 
ed,  and  there  has  been  an  exclusive  patent,  the  Jury  are  at  liberty  to  five 
possession  of  some  duration  under  a  such  reasonable  damages  as  shall 
patent,  an  injunction  will  be  granted,  vindicate  the  rights  of  the  patentee, 
without  obliging  the  patentee  pre-  and  shall  indemnify  him  for  all  ex* 
viously  to  establish  the  validity  of  his  penditures  necessarily  accrued  in  the 
patent  by  an  action  at  law.  But  it  is  suit  beyond  what  the  taxable  costs 
otherwise,  if  the  patent  be  recent,  will  repay.  Ibid. 
and  the  injunction  be  resisted  on  the 

ground,  that  the  patent  ought  jiot  to  PERIL  OF  THE  SEAS. 

have  been  granted,  or  is  imperfectly  1.  Embezzlement  is  not  a  peril  of 

stated  in  the  specification.            Ibid,  the  seas  by  the  Maritime  Law  of  this 

14.  Held^  that  the  patent  in  the  country  ;  and  thefl  or  robery  is  a  peril 
present  case  was,  upon  the  true  in-  of  the  seas,  only  where  it  is  a  piracy 
terpretation  of  the  specification,  a  on  the  high  seas ;  but  not  where  it  is 
patent  for  an  improved  machine.  committed  by  persons  coming  to  the 

Ibid,  ship  when  she  is  not  on  the  high  seas, 

15.  Where  a  Bill  in  Equity  was  or  by  persons  on  board. 

brought  for  an  injunction  against  the  -Ktn^  v.  Skepkcrd.    349. 

defendants,  to    restrain    them    from 

using  and  selling  a  planing  machine,  POSTMASTER. 

constructed  according  to  the  specifi-  See  Contractor. 

cation  in  the  plaintiff's  patent — It  1.  A  post^master  is  not  bound  to 

roas  heldf  that,  after  the  lapse  of  time  keep  the  monies  received  for  postage 

which  had  occurred,  since  the  patent  distinct  from  his  own,  nor  to  deposit 

was  granted,  taken  together  with  the  it  specifically  in  the  name  of  the 

other  circumstances  of  the  case,  the  United  States. 

affidavit  of  a  single  witness  was  not  Trafion  v.  Bright.    646 

sufficient  to  outweigh  the  oath  of  the 

patentee,  and  the  general  presump-  PURCHASER,  BONA  FIDE. 

tion  arising  from  the  grant  of  the  See  Bankruptcy,  3,  23. 

letters  patent.  Sale. 

Woodvsorth  V.  Sherman.    171  Judqmxnt  Creditor,  1. 

16.  The  Patent  Act  of  1836  autho- 

rizes  the  granting  of  an  extended  PRIORITY  OF  CREDITORS, 

term  of  a  patent  to  an  administrator.  See  Attachment. 
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REHEARING  IN  EQUITY.  It  was  held,  That  the  lapse  of  time 

See  EquiTY,  28  to  37.  waa  not,  under  the  circumstances,  a 

bar  to  the  suit.  l^id, 

RELEASE.  4.  Where  a  paper  was  executed  by 

1.  Where  the  bill  alleged,  that  the  A,  as  agent  of  the  defendant,  to  D, 
Plaintiff  was  purchaser  of  certain  giving  D  the  refusal  of  certain  tim- 
mill  privileges  from  the  defendant,  ber  lands,  for  a  certain  time,  at  a  cer- 
which  were  sold  at  auction  by  H  as  tain  price,  and  D  subsequently  sold 
agent  of  the  defendant,  and  that  by-  the  land  to  the  plaintiff,  and  the  deed 
bidders  were  fraudulently  employed,  of  conveyance  to  the  plaintiff  was 
who  greatly  enhanced  the  price  by  made  by  A  directly,  and  not  through 
false  bids,  and  the  defendant  insisted  D,  and  the  plaintiff  brought  an  action 
in  argument,  that  a  release  of  all  lia-  against  A,  and  his  principals,  to  set 
bility  in  the  preLiises,  given  by  the  aside  the  sale  on  account  of  fraudu- 
defendant  to  H,  his  agent,  but  which  lent  misrepresentations  by  D, —  It 
was  not  referred  to  in  the  Bill,  and  was  held.  That  the  circumstances 
was  not  set  up  in  the  answer  as  a  bar  created  a  legal  presumption,  that  D 
or  defence,  was  a  release,  by  relation,  was  acting  as  agent  of  A  and  his  prin- 
of  the  plaintiff  as  principal  —  It  was  cipals,  and  that,  as  A,  by  his  conduct, 
hdd,  that  the  question  as  to  the  legal  subsequently  ratified  the  sale,  he  and 
operation  of  the  release  did  not  prop-  his  principals  were  responsible  for  all 
erly  arise  upon  the  Bill  and  Answer,  D's  misrepresentations  made  at  the 
as  it  stood,  and  that  to  raise  the  ques-  sale,  whether  D  exceeded  his  authori- 
tion,  a  supplemental  bill,  with  proper  ty  or  not,  inasmuch  as  they  could  not 
averments,  as  to  the  release,  should  ratify  a  portion  of  the  transaction  and 
be  filed,  to  enable  the  defendant  to  reject  the  rest.  Ibid. 
make  full  answer.                                        5.  Where,  in  a  treaty  for  the  sale  of 

Veazie  v.  WiUiains,    54.  property,  the  vendor  makes  material 

2.  A  release  of  the  party  primarily  misrepresentations,  by  which  the  pur- 
liable  is  a  release  of  all  parties  who  chaser,    having .  no    knowledge,    or 
are  secondarily  liable,  at  law,  and  es-  means    of    knowledge,    in    relation 
pecially  in  Equity.                /Wd,632.  thereto,  is  actually  deceived  to  his  in- 
jury,—  a  (/ourt   of  Equity  will   res- 

REVIEW,  BILL  OF  cind  the  contract  in  pursuance  there- 
See  E<iuiTT,  27.  of,  although  it  do  not  contain  the  mis- 
representations ;  and  it  matters  not, 
SALE.  in  such  a  case,  whether  the  misrepre- 

1.  Where  a  purchaser  buys  on  faith  sentations  be  the  result  of  mistake  or 
of  a  false  representation  by  the  seller,  fraud.  Hough  v.  Richardson.  659. 
touching  the  essence  of  the  contract,  6.  But  where  a  purchaser  relies  qp. 
the  sale  will  be  set  aside  in  Equity,  his  own  judgment,  uninfluenced  by 
whether  the  misrepresentation  were  any  misrepresentations,  and  has  full 
the  result  of  fraud  or  of  misteke.  means  of  knowledge  within  his  reach, 

DoggeU  V.  Emersim.     700  a  Court  of  Equity    will   not  relieve 

2.  A  seller  is  bound  to  act  with  the  him  from  his  bargain.  Ibid. 
utmost  good  faith,  and  if  he  mislead  7.  Where  C  gave  a  certificate,  that 
the  purchaser  by  a  false  or  mistaken  certain  lands,  which  he  had  "  partial- 
statement  as  to  any  one  essential  cir-  ly  explored,"  contained,  "  as  far  as 
cumstance,  the  sale  is  voidable.     lb.  my  knoweledge  extends,"  a  certain 

3.  Where  a  sale  of  cerUin  timber  average  of  timber,  and  it  appeared 
lands  was  made  in  1835,  and  the  that  the  purchasers,  to  whom  it  was 
present  bill  was  brought  in  1841  to  given,  had  as  full  means  of  knowledge 
set  it  aside,  for  mistake  and  fraud,  m  C,— It  was  held,  That  they  were 
and  it  appeared,  that  false  statements  not  entitled  to  place  implicit  reliance 
had  been  made  by  the  seller,  going  to  thereon,  and  make  it  the  basis  of  their 
the  essence  of  the  bargain,  on  which  contract ;  but  that  they  should  have 
the  buyer  had  relied,  and  that  knowl-  investigated  the  grounds  of  the  opin- 
edge  of  the  fraud  had  not  before  come  ion  therein  expressed,  and  the  extent 
to  the  knowledge  of  the  plaintiff; —  of  the  exploration  by  C.  Ibid. 
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8.  No  purchaser  is  at  liberty  to  re-  the  lex  loci  eatUraetus,  tt  should  have 

main  intentionally  ignorant  of  facts  been  especially  averred  in  the  Bill. 

relating  to  his  purchase  within   his  Ibid. 

reach,  and  then  claim  protection  as  3.  Held^  also^  That  the  rule  of  law, 

an  innocent  purchaser.  that  several  debts  cannot  be  set  off 

Jenkins  v.  Eldredge.     183  against  joint  debts,  obtains  equally  in 

See  Shippino,  3,  11,  14.  Equity,  unless  some  peculiar  Equities 

Agent.  intervene,  which  are  not  shown  in 

Release.  the  present  case ;  and  that  the  part- 

AucTioir.  nership  debt  due  from  the  firm  must 

<    EquiTir,  37.  be  set  off  against  an  individual  debt 

due  to  P.  Ibid. 

SET  OFF.  4.  Held,  also.  That  the  doctrine  of 

1.  Philbrook  was  a  partner  in  the  lien  is  not  applicable  to  the  present 
house  of  D.  P.  &  Co.  of  Port  au  case,  because  ;  Ist,  the  claim  is  one 
Prince,  who  were  agents  of  Vose,  sounding  in  damages,  which  is  not 
and,  as  such,  sold  to  one  C,  certain  the  subject  of  a  penal  lien;  2d,  it  is 
merchandize  consi^ed  to  them  by  not  a  lien  created  in  the  course  of  the 
the  said  V.  for  which  the  said  C.  factorage  transactions  of  V. ;  3d-,  the 
though  solvent  refused  to  pay,  be-  claims  are  not  between  the  same  par- 
cause  of  a  private  claim  set  up  by  ties  nor  due  in  the  same  right.  Ibid. 
him  against  D.  one  of- the  partners.  5.  Held,  also.  That  interest  was 
The  said  firm  afler  wards  consigned  due  on  the  proceeds  of  the  sale  of  the 
to  V.  an  invoice  of  mahogany  for  mahogany  from  the  time  when  V. 
sale,  ordering  the  proceeds  thereof  first  claimed  a  lien  or  set-off  upon 
to  be  passed  to  the  sole  credit  of  P.  them  in  virtue  of  the  balance  due 
The  said  mahogany  was  accordingly  from  the  firm  up  to  the  time  of  the 
sold,  and  V.  subsequently  died,  hav-  judgment.  Ibid, 
ing  a  balance  due  to  him  from  the  See  Partners,  1. 

firm.  After  the  death  of  P.  his  ad- 
ministratrix having  brought  an  action  STATUTE  OF  FRAUDS, 
at  law  to  recover  the  proceeds  of  the  1.  The  Statute  of  Frauds  is  never 
sale,  the  administratrix  of  V.  brought  allowed  as  a  protection  to  Frauds,  or 
the  present  bill  in  Equity,  praying  as  a  means  of  seducing  the  unwary 
for  an  injunction  to  the  said  suit  at  into  false  confidence  to  their  injury, 
law,  and  claiming  a  right  by  way  of  Jenkins  v.  Eldredge.  184 
lien  or  set  off  on  the  said  proceeds,  2  The  doctrine  that  the  SUtute  of 
to  balance  pro  tanto  the  debt  due  Frauds  applies  to  cases  of  agreements 
from  the  said  firm  on  account  of  the  in  consideration  of  marriage,  where 
sa^  C,  and  alleging  that  the  debt  reliance  is  placed  solely  on  the  honor, 
from  the  said  C.  has  not  been  col-  word  or  promise  of  the  party,  is  re- 
lected,  because  of  the  negligence  or  stricted  to  cases  of  marriage,  and 
misconduct  of  the  firm.  It  was  held,  does  not  apply  to  cases  where  there 
that  the  debt  due  from  C.  was  not  the  has  been  a  part- performance  on  the 
debt  of  the  firm,  but  a  demand  arising  other  side.  Ibid. 
from  malfeasance  or  nonfeasance,  ana  3.  Q;uere.  Whether  the  doctrine 
sounding  in  damages,  and  therefore,  as  to  cases  of  marriage  is  well- 
that  no  suit  in  Equity  was  maintain-  founded.  Ibid. 
able  in  respect  of  it,  until  it  should  4.  Where  the  evidence  shpwed 
be  first  reduced  to  a  debt  by  a  judg-  that  the  defendant  agreed  to  reduce 
ment  against  the  firm  or  against  the  the  Trust  to  writing,  or  to  keep  a 
Defendant.  private  memorandum  thereof,  ii  was 
Vose  V.  PhUhrook.    336  held,  that  this  took  it  out  of  the  stat- 

2.  Held  also.  That  even  were  it  a  ute,  and  showed,  that  it  was  not  a 
debt  now  due,  it  was  contracted  in  a  mere  subsequent  promise,  but  a  part 
foreign  country,  of  the  laws  of  which  of  the  original  agreement.  Ibid. 
the  court  could  not  judicially  take  5.  The  doctrine  of  Taylor  y.SuUon^ 
notice,  and  as  this  case  depended  on  (2  Sumner  R.  298,}  affirmed.       Ibid, 
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6.  There  is  no  substantial  differ-  cargo,  and  some  copper  on  freight, 

ence  in  respect  to  Trusts  between  the  and  was  again  forced,  by  stress   of 

Statute  of  Frauds   of  Massachusetts  weather,  to  put  back  to   Bermuda, 

under  the  act  of  1783,  or  the  Revised  where,  afler  a  survey,   the  captain 

Statute  of  1832,  and  the  Statute  of  sold  the  vessel  and  the  whole  cargo, 

29  Car.  2.                                        Ibid,  and  with  the  proceeds  paid  the  whole 

See  EQUITY,  35.  money  on  the  bottomry  bond,  and  de- 
tained the  balance.    The  vessel  was 

SHAM-BIDDING.  subsequently  repaired,  and   brought 

See  Auction  Sale.  to  Philadelphia,  with  the  sound  part 

of  the  cargo.     The  present  action  is 

SPECIFIC  PERFORMANCE.  brought  by  the  shippers,  to  recover 

See  EQUITY,  20,  23,  25.  the  whole  cargo.     It  was  held ; 

1st.  That  the  responsibility  of  the 

SURETY.  owners  of  the  schooner  is  governed 

See  Bakkbuptcy.  by  the  laws  of  Massachusetts,  where 

1.  A  surety  can  require  the  creditor  the  owners  reside,  and  not  of  Penn« 

to  proceed  first  against  the  principal  sylvania,  or  Spain. 

only  when  his  suretyship  appears  on  2d.  That  the   defendants  are  lia- 

the  face  of  the   instrument,  or  when  ble  personally  to  the  plaintiffs,  for  the 

he  offers  to  indemnify  the  creditor  in  monies  of  the  shipper  appropriated 

his  proceedings  against  the  principal,  by  the  master  towards  the  repairs  of 

and  to  pay  whatever  the  principal  the  ship,  before  the  bottomry  bond 

^ails  to  pay.  was  given. 

In  the  matter  of  Bahcock.    393  3d.  That  the  defendants  are  not 

liable  to  the  plaintiffs  for  the  monies 

SUPPLEMENTAL  BILL.  subsequently  applied  by  the   master 

See  Equity,  29,  31,  35,  36,  37.  to  the  payment  of  the  bottomry  bond ; 

nor  for  the  wrongful  act  of  the  mas- 

SHIPPING.  ter  in  selling  the  sound  part  of  the 

1.  The  tackle,  apparel  and  furni-  cargo. 

ture  of  a  foreign  vessel  wrecked  upon  4th.  That  the  sale  of  the  perishing 

our  shore,  and  landed  and  sold  sepa-  articles,  and  the  appropriation  of  the 

rate  from  the   hull,  are   not  goods,  proceeds  thereof,  to  the  repairs  of  the 

'  wares  and  merchandize  imported  into  ship,  was  justifiable ;  but  that  the  sale 

the  United  States  within  the  meaning  of  the  sound  part  of  the  cargo  was 

of  the  revenue  laws.  unjustifiable,  and  that  the  master  is 

The  Gertrude.    68  responsible  for  the  proceeds  of  such 

2.  Goods  taken  and  landed  from  a  sale  to  the  shippers. 

foreign  vessel  wrecked  upon  the  coast  5th.  That  no  general   average   is 

are  not  subjected  to  forfeiture  under  now,  in  this  case,  due  to  the  defend 

the  5th  section  of  the  Act  of  March  ants  ;  but  the  general  average  should 

2,  1799,  ch.   122,  by  beina  landed  be  applied  pro  tantOy  as  property  of 

without  a  permit  from  the  Collector,  the  ship-owners,  in  relief  of  the  own- 

Ibid,  ers  of  the  cargo,  towards  the  bottomry 

3.  The  schooner  Annawan,  bound  bond.  Pope  v.  J^ickerson.  466 
from  Malaga  to  Philadelphia,  and  4.  ^y  the  laws  of  Spain,  and  of 
owned  in  Massachusetts^  having  on  Massachusetts,  the  liability  of  the 
board  a  cargo  of  fruit  and  wine,  was  owners  for  the  acts  of  the  master  is 
obliged,  from  stress  of  weather,  to  put  limited  to  the  value  of  the  vessel,  and 
into  Bermuda,  where  she  was  sur-  her  freight,  and  does  not  include  a 
veyed  and  repaired,  and  the  damaged  general  liability  to  the  full  extent  of 
part  of  the  cargo  was  sold,  and  the  the  loss  or  damage  to  the  shippers, 
proceeds  appropriated  to  the  payment  as  by  the  laws  of  Pennsylvania. 

of  the  repairs,  and  the  balance  re-  Ibid. 

quired  for  the  repairs  was  raised  on  a  5.  The  master  of  a  vessel  has  no 

bottomry  bond,  on  the  vessel,  freight,  power  to  bind  the  owners  beyond  the 

and    cargo.     The  vessel    then  pro-  authority  given  to  him  by  them,  and 

ceeded  with  the  remainder  of  the  the  extent  of  that  authority  must  be 
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limited  to  their  express  or  implied  in-  bv  the  master  made  lawfully,  and 

stractions,  or  to  the  law  of  the  coun-  within  the  scope  of  his  authority, 

try,  to  which  the  ship  belongs,  and  iHd. 

in  which  they  reside.  14.  The  master  has  no  right  to  sell 

Ibid,  the  cargo,  or  any  portion  thereof,  un- 

6.  The  validity,  nature,  and  inter-  less  in  case  of  a  moral  necessity,  in 
pretation  of  contracts,  is  governed  by  order  to  prevent  a  greater  loss  to  the 
the  law  of  the  place  where  they  are  shippera.  Ibid. 
to  be  performed ;  unless  they  are  void 

by  the  law  of  the  place  where  they   TRUST  PAROL. 

are  made.  Ibid.  See  £(iuity,  35, 37. 

7.  The    cases   of  Malpica   v.   Me 

Kown,  (1  Miller,  Louisiana,  R.  240),  TRUSTEES. 

and  of  Arago  v.   Currell^  (1  Miller,  1.  The  general  practice  in  Amcr- 

Louisiana,  R.  258),  commented  upon,  ica,  and  especially  in  Massachusetts, 

8.  Bottomry  bonds,  are  not  to  be  is  to  allow  commissions  to  Trustees 
construed  strictly,  but  liberally,  so  as  incases  of  open  and  admitted  express 
to  carry  into  enect  the  intention  of  Trusts,  unless  the  Trustee  have  for- 
the  parties.                                     Ibid,  feited  them  by  gross  misconduct  in 

9.  The  holder  of  a  bottomry  bond  the  administration  of  the  Trust. 

will  not  lose  his  money,  where  the  Jenkins  v.  Eldredgt.    328 
non-performance  of  the  voyage  has  See  Ec^uitt,  5,  35,  37. 
not  been  occasioned  by  the  enumer- 
ated perils,  but  has  arisen  from  the  VERDICT.                                         # 
fault  or  misconduct  of  the  master  or  See  EquiTV,  3. 
owner.                                             Ibid.  1.  Quere—  Whether  a  verdict  in  a 

10.  In  cases  of  bottomry,  a  loss,  suit  at  law,  is  evidence  of  any  thing 
not  strictly  total,  cannot  be  turned  but  the  fact,  that  it  was  rendered,  un- 
into  a  technical  total  loss,  by  aban-  less  a  judgment  be  duly  rendered 
donmeut,  so  as  to  excuse  the  borrow-  thereon  AlUn  v.  Blunt,  740 
er  from  payment ;  even  although  the 

expense  of  repairing  the  ship  exceeds   VENDOR, 
her  value.  Ibid,  See  Sale. 

1 1 .  The  master  of  a  vessel  has  a 

right  to  sell  a  part  of  the  cargo  to  WAGES. 
make  repairs,  or  to  furnish    neces-  See  Desertion. 
saries  for  the  completion  of  the  voy- 
age, and,  by  the  general  law  in  Eng-  WILL. 

land  and  America,  the  owner  would        1.  Where   A,  being  domiciled  in 

be  responsible  therefor  to  the  ship-  New  Brunswick,  wrote  certain  letters 

per  for  the  full  amount,  whatever  it  to  B,  desiring  him,  on  the  death  of 

might  be.     It  sterns^  that  this  rule  A,  to  make  a  certain  distribution  of 

would  only  apply,  in  case  the  vessel  the  property  belonging  to  A  in  the 

arrived  at  her  port  of  destination,  and  hands  of  B  ;  and  after   A*8  decease 

not  otherwise.  Ibid,  (who  died  insolvent),  C,  his  adminis- 

12.  The  only  operation  of  the  Stat-  trator,  brought  the  present  suit  to  re- 
nte in  Massachusetts  on  this  ri^le,  is  cover  the  money  of  B,  —  It  was  hdd^ 
to  restrict  the  liability  of  the  owners  That  the  letters  were  testamentary  in 
to  the  value  of  the  ship  and  freight,  their  character,  but  that,  as  they  were 
But  the  shippers  have  a  personal  not  in  conformity  with  the  law  of  A*s 
claim,  and  a  lien  therefor  on  the  ship  domicil,  by  which  they  were  to  be 
and  freight,  which  attaches  the  mo-  governed,  they  did  not  constitute  a 
ment  the  goods  are  appropriated.  valid  will ;  and  that,  had  they  been 

Ibid,  valid  as  a  will,  the  legatees  could 

13.  The  Statute  of  Massachusetts  have  obtained  no  benefit  therefrom, 
has  reference  only  to  cases  where  the  on  account  of  the  insolvency  of  A. 
master  is  guilty  of  tort  or  miscon-  Grattan  v.  Appleton.    755 
duct, —  and  not  to  cases  of  contracts       2.  To  constitude  a  donatio  causa 
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mortis,  there  mait  haye  been  a  frana^  WITNESS^ 

ier    of  property  in   expectation    of  See  Patent. 

death  from  an  existing  illness,  the  Equity,  33. 

donation  depending  on  the  eondition 

of  death  from  such  illness.    Bat  any  WITNESS  FEES. 

instmmenC    may  constitute   a  will,  1.  Where  the  Plaintiff  taxed  hi# 

which  appears  to  be  intended  to  oper-  travel  from  Lowell,  where  he  lived,. 

ate  after  the  death  of  the  party  mak-  to  Portland,  the  pUce  of  the  trial,  at 

inffit,  and  not  before.                   Snd.  the  several  times  when  he  actually 

3.  The  law  of  the  place  of  the  tes-^  attended  ;  It  was  hsld,  that  such  tax 
tator^s  doihicir  governs  in  relation-  to  was  proper,  as  his  personal  attend- 
a  will  of  personal  propertv,  although  ance  was  important. 

the  will  be  made  in  another  state  or  Whipple  v,  Cumberland  Cotton  Co.  84 
country,  where  a  different  law  pre-  2.  Where  the  testimony  of  a  wit- 
yo-il*'  Ibid,   ness   residing    in  another    State  or 

4.  Held,  in  the  present  case,  thai,  country,  is  important  and  necessary, 
as  the  defendant  was  acting  honafide^  his  fees  for  actual  travel  and  attend-*^ 
and  was  in  no  default,  he  was  not  ance  irom  his  place  of  residence  are 
bound  to  pay  interest  on  the  assets  in  properly  taxable  in  the  case.  Ibid. 
his  hands,  unless  he  had  made  in-  3.  A  witness  is  entitled  to  his  fees 
terest  thereon,  and  that  he  was  en^  taxed  during  the  whole  time  of  his 
titled  to  costs.  Ibid,   actual  attendance  during  the  trial  of 

5.  Held,  also,  that,  as  the  questions-  the  case,  although  the  examination 
in  this  case  were  new  and  important,-  on  both  sides  be  closed  j  or  although 
and  were  proper  for  discussion,  each  the  illness  of  counsel  suspend  the 
party  should  bear  his  own  costs,  ex-  trial  of  the  case.  Rid^ 
tf&pt  the  principal  defendant.       Ibid. 
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